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Dr. Marcin Walecki

Laws concerning political finance have become sive and complex in recent
years. However, frequently there has been a fall rovide regulatory bodies with
necessary knowledge and with the eeded to carry out their new

functions. Since it is a growing field, it the meaning and boundaries
of “political finance” before analyzing & definition of “political
finance” would be money for electiones ce. This money may be
collected and spent by candidates for pub oy their political parties or by
other individuals or orgaai parties play a crucia part in
election campaigns in gdany pa and since it'is difficult to differentiate between
campaign costs of g izatlons and theiryroutine expenses, political party funds may
reasonably be conside itigal finance,” toodKarl-Heinz Nassmacher rightly notes that
there is the fundamental eli ‘ campaign- and candidate-oriented North
American j ean political finance. He suggests that ‘In Europe, the
term poli i d as a synonym for party finance.’

However, € funds'are only two kinds of political money and not necessarily
the most imp ties' expenses and campaign finance are nat the only costs of
democracy. Ma actors and individuals are involved in political competition with
clear political objée e shaping public policy agendas, influencing legislation or even

electoral debates and
understood to mean o

omes. Y et, for the purposes of this paper, “political finance” will be
y campaign and party finance.

1 For more details see also Michael Pinto-Duschinsky, Financing Politics: A Global View, Journal of Democracy (2002),
pp. 69-86

2 Karl-Heinz Nassmacher, Structure and impact of public subsidies to political parties in Europe , in Herbert E. Alexander
(ed.) Comparative Political Finance in the 1980s (Cambridge: Cambridge University Press 1989)
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WHY STANDARDS SHOULD GOVERN POLITICAL FINANCE?

Money provides access to the basic tools of a modern democracy—for example, advertising,
running political parties,selecting candidates, mobilizing voters and polling — and for this
reason, political finance affects amost every aspect of democratic politics in both developing
and consolidated democracies In order to create a fair and competitive political arena in
which politicians are accountable to the electorate and their actions transparent, a democracy
must regulate spending on political activities, be they campaign or party activities.

To achieve a fair and competitive system, a country must offer a level playing field in which
any political actor can participate and must demand political actor: ave transparently and
are accountable to citizens. A flawed sgstem of political finan ines accountability
and good governance in multiple ways.” It not only separat olitical elite from society
but challenges the whole concept of fair democratic repr hen political parties are
viewed as ineffective and corrupt, people hesitate t ' them. Unregulated
political money canalso shape public debate and ther Its of an election.
In addition, the expense of running for office c
cause them to spend too much time raising
sources, and could contribute to public cynici

Furthermore, political parties with authorife i imes create pressure on
state apparatus, civil society and econo 0C abuse of state resources,
physical threats and admlnlstramlve pre i onsors. To prevent these
possibilities, some interpational standards peen advocated by globa and
regional international : dards for the funding of political
parties are still a cag ial iSslle with scholars and refamers unable to agree on detailed

Nd should be—very high on the agenda in al
sparency in political finance and accountability on the part

attention devoted to
increasing the transpd

hhancing the effectiveness of political finance enforcement and
ency in political finance disclosure.

3 See also Marcin Walecki, Political money and cor ruption, in Global Corruption Report, Transparency International (London:
Pluto Press, 2004), pp. 19-30

4 As Larry Diamond and Richard Gunther suggest, “The combination of a more or less corrupt system of party and
campaign finance with a stream of blatant scandals and a backlog of public aspirations for more responsive government
that go unmet (while being amplified by a cynical media) generates growing public disillusionment with democratic
politics and government.” Larry Diamond and Richard Gunther (eds.), Political Parties and Democracy (Baltimore: The Johns
Hopkins University Press, 2001), p. X111.
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ARE THERE ANY STANDARDS GOVERNING POLITICAL FINANCE?

Different international standards have recently been advocated by a number of international
governmental and nor-governmental organizations. Most of them have been broad, thus
permitting considerable scope for nationa variations. Many of the proposals, such as those
emerging from organs of the Organization of American States®, the Council of Europe®, or the
Association of Central Easter European Election Officials (ACEEEO)’ are a clear indication
in which direction the future political finance regulations will move. Advocating a set of
global standards, even if they are fairly generd, is a postive development. Most of the
principles need to be sufficiently flexible to be relevant to all democracies and transition
countries. Nd surprisingly, al of them aso emphasize strategies on public disclosure
and address the question of monitoring

In general, scholars and practitioners would agree that any
following minimum requirements that are sufficiently flexi

inance system should the

resources,
3) Preventing the biased and partisan use of echanisms &gainst political
opponents; and

4) Demanding that parties and
spend their money.

Some innovative examples of innovative B e Standrads include a recent, bold
initiative by the Council of Eu e member countries to take a
number of concrete stgPs™t@ [ ated corruption, ranging from full
transparency in partyé ictions and prohibitions of sources of funds to

> Council of Europe made concrete
gation to present and make public accounts,
e specidization of the enforcement agencies
sanctions. Good practice in political finance is also being

aerigan States (OAS) and the Association of Central and

recommendations on reco
introducing indepe

Unfortunately, in Jecades there has been ageneraly increasing rush toward more
complicated political f#hance regulations and more subsidies. The rapidity with which legal
changes relating to political finance occur in various countries raises serious concerns about
their implementation and proper enforcement. The main provisions of the current political
finance laws can include: 1) Prohibitions against corrupt and illegal practices (such as vote
buying); 2) Financia deposits for candidates for public office; 3) Disclosure rules, 4)
Spending and contribution limits 5) Bans on certain types of contributions (such as foreign
contributions, anonymous contributions, or contributions from business corporations); 6)
Bans on certain types of spending; 7) Financial audit; 8 ) Direct public subsidies; 9) Tax relief

5 Statement of the Council of Presidents and Prime Ministers of the Americas, the Carter Center and the Organization of
American States, Atlanta Georgia March 19, 2003
6 www.coe.int

7 WWW.aceeeo.orqg
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and subsidies-in-kind; 10) Political broadcasting rules 11) Rules concerning financial
represertatives and accounting; 12) Rules concerning the funding of internal party contests,
13) Rules concerning the funding of referendums; 14) Rules concerning the declaration of
assets by candidates for public office; 15) Measures to control the use of public resources for
campaign purposes, and 16) Rules concerning the use of government resources by
incumbents.

Such provisions sometimes are contained in laws dealing specifically with party finance or
dection finance. Often they are included in broader laws about elections, political parties, or
the prevention of corruption. The existence of a variety of separate laws often complicates the
task of the regulatory body or bodies responsible for enforci laws. Moreover, as
Michael Pinto-Duschinsky rightly points out:

laws express objectives (such as transpar
considering in sufficient detail how to i

attention on disclosure and enforcemen First, in developing electoral
environments, establishing standards in ‘B i on should be built into
public expectations so that the relative

work if there adequate rule ; [ cement. Without full and timely
public disclosure cong imits could not be monitored or enforced.

Disclosure seems™ essary condition for any gystem of public control of political
finance, and a varié disclosure requirements can be adopted.® Political parties are
required to submit r@Utine or periodic financial reports to public officias. And, in most
systems, electoral committees and candidates are required to file specia reports during or
immediately after election campaigns. In general, disclosure may help accomplish a number

of tasks:

1 Financia disclosure contributes to an overal transparency of the electoral process,
offering voters an opportunity to learn more about political contenders in order to make an
informed decision at the polls.

8 Pinto-Duschinsky (2002), p. 81
9 For the most comprehensive study of political finance disclosure see Money in Politics Handbook: A Guide to increasing
transparency in Emerging Democracies, USAID (Washington: Office of Democracy and Governance 2003)
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2 Requirements to disclose sources of funding are likely to stimulate parties/candidates to
raise and also spend their financial resources in ways that are acceptable to a majority of
voters and do not provoke political scandals.

3 Disclosure emerges as an obstacle to corruption and trading in influence that are likely to
be greater when the financial transactions between political parties and companies are
hidden from the public eye.

4. Public disclosure can serve as a barrier to excessive campaign spending in particular
countries/cultures where money in politics is viewed with suspicion or money is not seen
asdl-powerful.

Still, when it comes to this simplest and least controversial prlnC|pIe of political financing
there is a wide gulf between accepting such a principle and k about the specific
problems involved in regulating public disclosure. Any political dihance System should aim at
two basic requirements regarding political finance disclosur id monitoring of financia
transactions of political parties, candidates, or other elect ts, and to enable the
Political Finance Regulator (PFR) to effectively detect

1. The law should require each party or i mmittee,
and designate one specific individual, rer”), to be
responsible for al receipts and expenditures entity. Any'political party
or its committee should use only one bank nt, which is fully reported and
disclosed to the PFR, for al finamei [ ermitting only one conduit for
al financial activity, the law thu ceRegulator to effectively
“follow the money” and track poli

days before an elegtion, and following an election (usually 30 or 60 days after the election).
With the technology ‘available today, information can be sent to the regulatory body in “red
time” and then posted on its website. In jurisdictions ranging from the United States to
Lithuania, computer software is provided to parties and/or candidates for ease in submitting
financia reports. These reports should be formatted in such a way that further statistical
and/or audit study is made easy to perform.

In addition to providing regulators the ability to track campaign-related expenditures, pre-
election disclosure provides the public with information that is critical to their voting
decisions. Such was the U.S. Supreme Court’s reasoning in Buckley v. Valeo,® one of the
most important decisions in political finance legidation:

0 Buckley v. Valeg 424 US 1 (1976).
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Disclosure provides the electorate with information as to where political campaign
money comes from and how it is spent by the candidate in order to aid the voters in
evaluating those who seek federa office. It allows the voters to place each candidate in
the political spectrum more precisely than is often possible solely on the basis of party
labels and campaign speeches. The sources of a candidate’' s financia support also alert
the voter to the interests to which a candidate is more likely to be responsive and thus
facilitate predictions of future performance in office™

Furthermore, disclosure enhances the accountability of political parties and provides
monitoring and enforcement agencies with al the information necessary for proper
verification. However, for these objectives to be achieved, al fimancial reports covering
routine and campaign funding should fulfil the following criteria;

1 Reports should provide for the full accounting of
entity (‘Basdline’ financial statement — required just oncelor on

2 Reports should be prepared by the independent
parties and candid ates and should be supported

3 Reports should be based on a calendar ti
reporting schedule;

4. Reports should be introduced before the beginnin

5 Reports should be publicly accessible (e.g., Internet,

6 ) )

|I|t|es for the reporting

e reporting that can be required from political
ements may act as a deterrent to political participation by

ge is'to create a political finance system that makes political
finance regul@ without becoming a barrier to full citizen participation and
development of - party/democracy. This would depend on a number of factors, including
level of democratiz Sophistication of the party system, freedom of media, politica
values.

Finaly, though disclosure is desirable in most cases, there are countries in which it is a
dangerous policy. A recent study of Ukraine, for example, has demonstrated that donors who
declared their financial support for opposition parties were then harassed by the tax authorities
as a punishment.? In potentially violent, repressive regimes compulsory disclosure of
political contributions has the effect of making it very difficult for opposition groups to
organise political campaigns. In fact, Keith Ewing points to the example of the established
democracy, an instance in which compelled disclosure led to harassment—in Brown v.

1 |bid., p. 67.
22 See Marcin Walecki, Ukraine, in Global Corruption Report, Transparency International (London: Pluto Press, 2004)
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Socialist Workers 74 Campaign Committee (Ohio)*—"with the result that Ohio disclosure
laws were held unconstitutional to the extent that they applied to the Socialist Workers

Party.” ¥

Enfor cement

The narrow definition of political finance enforcement is “control exerted by an enforcement
agency which gives force and authority to a political finance system.”'® Enforcement is
essential to any regulations of political finance, starting with disclosure. The reason is quite
simple: without enforcement, regulations - no matter how well intentioned - have little value.
However, an ideal enforcement mechanism should include not only a controlling body but
requires a comprehensive system consisting of al the components d in ajustice system,
namely: investigation, prowcutlon adjudication, and sanctlon chva system will aso

provided by parties’ financial agents, auditors, banking in overnment bodies, anti-
corruption watch-dog organizations, and the media.

The enforcement of a political financing law is a regulatory
scheme is only as effective as the consequen . political

Monitoring — potential violations are discovered th ew of financia reports or
through an audit; 2) Complaint — _an individual, itical party or a civil society
organization may file a complaint, wRieh iolati d explains the basis for the
alegations; 3) Referral — possible viol 2t IS cies should be referred

capacity and lack of authority in aregulatory body — often the
es responsible for administering political finance laws are not
ith new complex laws and subsidies. In addition, the PFR may

assessing penalfie
4. Political constraints and lack of independent PFR — Political Finance Regulator can
consst of political loyalists, or even politicians who are reluctant to enforce laws
against their colleagues. Furthermore, even non-partissn commissioners may be
reluctant to challenge the government party due to the persona fear or the fear that the
commission’s budget will be cut in retaliation.

According to Khayyam Paltiel, “Enforcement demands a strong authority endowed with
sufficient legal powers to supervise, verify, investigate and if necessary ingtitute legal

13 Brownv. Socialist Workers' 74 Campaign Committee (Ohio) 459 US 87 (1982).
1 Keith D. Ewing, Mongy, Politics and Law (Oxford: Oxford University Press, 1992), p. 195.
15 See Training in Detection and Enforcement (TIDE) Handbook, (Washington DC. IFES 2005)
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proceedings. Anything less is a formula for falure”® The state must take on this
responsibility and, to fulfill it properly, must become more accountable itself. Otherwise,
efforts to enforce political finance rules and fight corruption and lawlessness might have the
opposite effect. In the absence of the rule of law, an unaccountable government might choose
selective and partisan implementation of political finance regulations. Such a choice can
reduce electoral competition and lead to long periods of one-party domination. Given this risk
of abuse, designers of political finance regulations must simultaneously seek to encourage
disclosure and protect political donors from possible harassment or invasion of privacy. This
is particularly true for countries in transition, during which the party in power tends to use the
state apparatus to its advantage.

An accountable system of politica finance presupposes other oCxatic institutions are
sufficiently organized to discipline political actors and may to be reconsidered where
such conditions do not exist. In countries where a strong [ dent Political Finance
Regulator is feasible, thefollowing recommendations®’ ¢

of the law.
Lawmakers must anticipate that parties and
limits and disclosure requirements. Thus pen

will seek ways to get around
should be clearly provided in
penalties such as fines or
imprisonment are not the only regpe onse, to some types of
infractions. Other avenues, particile istrati ions, can often be more
effective.

System should eg ) andidates to monitor their own
financia activiji guirements of professional bookkeeping

inancial reports, investigate alleged infractions,
apply the appropriate penalties.

encouraged and treated serioudly.
In order to f , the enforcement agency must also remain independent and
possess adequate 0 monitor and investigate party/candidate finances. Its autonomy

and independence pe supported by its budget, but it, too, should be accountable to
Parliament for the prgper use of public funds. Furthermore, if too little enforcement renders
political finance rules meaningless, too much enforcement can paralyze the system by
rendering it overly rigid. 2

6 Khayyam Z. Paltiel, Party, Candidate and Election Finance, study no. 22, Royal Commission on Corporate Concentration
(Ottawa, Ont.: Queen’s Printer, 1976), pp. 108-109. In addition, Keith Ewing states, “History has taught the lesson that
there is little point in enacting promising legislation which is unaccompanied by the necessary administrative support.”
Ewing (1992), p. 85.

77 Based on ACE update prepared by the NYCCFB

18 Diane R. Davidson, Enforcing Campaign Finance Laws: What Others Can Learn From Canada, Election Law Journal
2004
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In addition to ensuring the presence of a strong and independent enforcement agency, an
effective political finance regulatory system dso incorporates four other elements that aid the
enforcement function: Auditing; External Complaints; Investigation; and Sanctions.

Auditing

One method in attempting to assure the accuracy and integrity of financial accounts submitted
by parties and/or candidates is to require that they be examined and certified by professional
auditors. An audit is an examination of an entity's financial statements, financial records, and
banking information which have been prepared by the entity's financial agents for other
interested parties outside the entity, and of the evidence supporting the information contained
in those financial statements. There can be several possible levels foraudit reviews:

1 Field audits and simple visits to campaign offices (to e;tab [
being conducted and that records are being properly m
observations that may be made);

2 Statement review (looking for violations that app ents filed by a
campaign);

3 Review of back-up documentation (Are copi [ jJéble and

at an actual campaign is

4. Evaluation of overall campaign information (How
against an “average’? Isrent reparted? Are certain

S pafticular campaign compare
ditures unusually high?).

from problems later opglanc over activities that are prohibited—before any
public funds are di isa precond ion for any serious enforcement system in
which the agency is 3 gorts to determine whether they are in
compliance with the ruI ] tafield audits, including random audits, of the entities

gicases, agencies do have random audit authority,
es necessary to conduct them.

be able to detect only a fraction of all the violations if it relies
itoring of financial reports submitted by obliged entities. Thus,

violation has occurred”or is going to occur, should be able to file a complaint with the
agency. Press repofts can be a particularly good source of information. The complaint
process can require a formal, written document satisfying specific criteria for a proper
complaint, or can have a more liberal character, with the enforcement agency taking action
based on press articles or informal allegations. In transition regimes, and particularly in post-
conflict societies, voters who are in the best position to observe questionable campaign
practices may be the most reluctant to come forward with a formal complaint, since they often
fear reprisals. Therefore, in order to encourage individuals to share information with the
enforcement agency, it is recommended that complainants be given whistleblower protections
against reprisals. Yet, some political finance systems give the enforcement agency the
discretion to act even on information it receives anonymously.
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[nvestigation
While random checks and audits are part of the regular apparatus of control, political finance

regulators need to watch for signs of irregularities that warrant closer scrutiny. Idealy, the
legal burden of proof should aways be on the political party or the candidate to show
compliance with political finance regulations The tendency in a number of democratic
countries is for the political finance enforcement body to have the power, either on its own
initiative or in response to complaints, to make enquiries concerning all aspects of politica
finance. The enforcement agency can investigate, for example, any allegation or suspicion
that a political party or candidate failed to disclose the names of substantial donors or illegally
accepted foreign donations. Any successful enforcement agency should have its' own written
policy on initiating, continuing or terminating an investigation. Ag should also take into
account public interest factors in decisions related to invedigation.” In many systems,
anonymous reguests are not considered; however, in some ies, a citizen may file an
application for investigation if he/she has strong proof or candidate acted

illegally.

Sanctions

As a starting point, any political finance syste disclosure
or reporting requirements, such as: 1) Hiding financi e accounts or
surrogates; 2) Failure to file reports; 3) Subm|$|on of false or incomplete reports;, 4) Late
filing of reports, and 5) Failure to pra@ ptation. It should also identify
(and impose) effective, proportionate s i easance. Though there is
considerable diversity in the penalties currg vorld. The more serious of
these penalties—the dissolution of a polit \ —should be used with the
utmost restraint, given the i in any democracy. Experience

more often results from financial
from severe crimina sanctions. Criminal
mediately impact voter behavior,” and
arguing that some of the penalties are too

from many countries
penalties (including &
prosecutions that
some experts counsel

differences will always pfoduce a range of effective practices. However, it is important to
establish standards in'pelitical finance administration to which these diverse practices should
aspire. Standards setpublic expectations and allow al electora actors to understand their

respective roles and responsibilities. To increase the effectiveness of political finance control
mechanisms, this paper argued that greater public disclosure and effective enforcement are
fundamental for any transparent and accountable system.

Disclosure and enforcement are essential in order for dher political finance regulations to be

B “Because prosecutions will almost always occur after the election, any adverse publicity surrounding convictions
does not threaten immediate voter reaction at the polls, which is supposedly the most effective deterrent to improper
conduct. By the time his aides are prosecuted, the candidate who has benefited from violations of the act may well be
already in office.” Dawid W. Adamany and George E. Agree Political Money (Baltimore: The Johns Hopkins University
Press, 1975), p. 103.
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meaningful. Contemporary analyses of global political finance show a worrying gap between
legal requirements and actual practice. One result of the ineffectiveness of public control has
been the growing level of political corruption, apathy and public cynicism.

Public trust in the regulatory system as a whole, and in independence of enforcement agency
in particular, are more important than a quantity of restrictions and bans. Political finance
regulations and their enforcement should serve to build a climate of trust in the electoral
process and should not be used for partisan purposes. Thus, any Political Finance Regulator
must be free to act without influence from political parties or a government.

The funding d political parties in some established democracies
than that of a decade ago. But many newly democratizing countri
a better system of regulating money in politics. Success will
redlistic reforms emphasizing disclosure and effective enf
and enacted.

t be more transparent
ntinue to search for
over the long term as new
e proposed, designed




