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The credibility of elections, acceptance of election results, and stability of the election environment
increasingly hinge on the effective resolution of disputes and violations throughout the electoral cycle.
Mechanisms for election dispute resolution @Dnust withstand new forms of sophisticated political
and electoral manipulation, most recently illustrated by the Cambridge Analytica whistleblower claims,
but previously highlighted by the International Foundation for Electoral Systems (IFES) asg growi
concern around the globg.

Electoral democracies are also facing attempts by political actors to use the aoigtitimize staying

in power, and must address rising impunity for violence, intimidation and harassment in election
campaigns. Electiotontests can devolve into battles or negotiations for political power, with the
assumption or inevitability that winners will not be held accountable for their actions after the election
is over? A refusal by opposition parties or losing candidates t@ptelectoral outcomes can

undermine the authority of the government, weaken trust in democracy and democratic institutions,
and in extreme cases trigger violerce.

Because of these challenges, the strength of the EDR prediasis, the rules, instittions, arbiters
and processes put in place by a country to resolve electoral disputes and violatianshave a
profound impact on whether results are accepté&dirther, public perceptions around electionave
become the nevbattlegroundfor actors seking to undermine the electoral process, and these
perceptionscan havaremendous implications for the peaceful transfer of power and the viability of
governing institutions, particularly in fragile and transitional contexts.

2Will'iam Sweeney, Chad Vickery and Katherine Ellena, “Y
Washington Post, 2 September 20b6ps://www.washingtonpost.com/opinions/globabpinions/yesthe-us
presiderial-electioncouldbe-manipulated/2016/09/02/b125885®afe-11e6ba32

S5a4dbfSaad4fa_story.html?utm_term=.ac59b6a27b8%e e al so BBC News, “Cambri dge An
El ection Tact i [ts//wyvw.lib@corMeewsitdthn@dywEH1892

SFinanci al Ti mes, “Afri ca tipg:/mew.ftcer/consent/f38WR6627 8 eldebs , Who C
933defcdc311c89

4Tim CraigGhani named winner of Afghan election, will share power with rival in new goverpiteat

Washington Post (Sep. 21, 2014ps://www.washingtonpost.com/world/ghanabdullahagreeto-sharepower-
in-afghanistaraselectionstalemateends/2014/09/21/df587492416e11e49al5%
137ad@153527_story.html?utm_term=.0fac3de76240

SProminent researchers note: el ector al |l osers play a ¢
democratic political institutions and that ichllefieitsr per ce|
on that system’s pr oper SebAndersan and Néndes; Liewvellgn, MoagannHt, €hachEn c e . 7
hall and R. Michael Alvarezlectoral Context and Voter Confidence: How The Context of an Election Shapes Voter
Confidence in the Pecess (Caltech/MIT Voting Technology ed., Project Working Paper No. 79, 2009).
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Hence, the right taeceive an effective remedy in the
elections context, through the efficient and transparent
administration of justice, has become even more
fundamental® This involves both the protection of
procedural justice (for individuals involved in an election
dispue or accused of a violation) and the advancement ¢
open justice (for the public at large, which has a stake in
the legitimacy of the election process and outcome). In tf
unique context of elections, where power, governance, a
stability may be at stakehe quality of justice matters both
privately and publicly. The interests of communities and
states are impacted, not only the interests of individuals.

For example, an individual accused of vbteying has an
interest in receiving a fair hearing, whttee wider public
has an interest in the effective prosecution of legitimate
violations to avoid a culture of impunity (or conversely, th
dismissal of illegitimate accusations to avoid politically
motivated prosecutions). As another example, an individt
has an interest in having clear procedures and reasonabl
deadlines to file a complaint about a candidate nominatic
application that was rejected, while the wider public has «
interest in the candidate nomination process being
conducted in such a way &s protect the fundamental
right to stand for election.

| n IglébBI&perience, procedral justice and open
justice areoften taken for granted in more established
democracies, but arrequently missing in countries with
less developed electoral and judicial institutions
particularly with respect to the rules and processes
followed by quasjudicial institutions. IFES has also found
that significant attention is often paid to the irgdendence
and impartiality of judges or arbiters making decisions on

Components of procedural justice and open
Justice:

Fairness: the right to
receive reasonable notice of a claim,
reasonable opportunity to prepare a de-
fense, and the right to a fair and impartial
fact-finding process, hearing, and decision.

.} Efficiency: the require-

ment for an expeditious process, with
reasonable deadlines for filing and
disposition of different types of electoral
disputes and complaints.

L ]

** o e
L ]
[ ]
\/ .
L ]
L ]
L ]
®ece*’ Effectiveness: the right
to a written, reasoned decision that is not
capricious, unreasonable or arbitrary, the

right to appeal/judicial review, and the right
to an effective remedly.

D\ Transparency: access

to case information (ideally in real time as
an electoral dispute is being investigated
and adjudicated), open hearings, and deci-
sions that are publicly available (subject to
limited restrictions).

[ S

8 |celandic Human Rights Centfidhe Right to Due Processtp://www.humanrights.is/en/humanrights-

educationproject/humanrights-conceptsideasand-fora/substantivehumanrights/the-right-to-due-procesglast

visited Aug. 28, 2017). In addition, one of the core standards identified in 1990 by the U.S. Commission on Trial
Court Performance Standards is the requirement for expeditious, fair, and relahlerct f uncti ons, s
public has trust and confidence that basic trial court functions are conducted expeditiously and fairly, and that
court deci si o 8eeDavidsSteelmanCasEFEOIMANAGEMENTHEHEART OEOURTMANAGEMENT IN THE

New MILLENNIUMXVI (NCSC, 3 ed. 2004).

6
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election cases, while the mechanisms through which these cases are maaradjpdblicizedare often
overlooked (and hence are examined in this paper).

In addition,IFES analysis of commohallenges to EDR globdilysrevealed a need to better

understand how specific case management practices can ensure the uniform provision of justice in the
resolution of different types of electoral disputeSase management encompasses the tools and
techniques through which a dispute or violation is processed and tracked, with the aim of facilitating the
supervision, administration and disposition of the case.

To address this knowledge gap, IFES conducted preliminary comparative desk researchasa the c
management of election dispute resolution in six countries: Mexico, Tunisia, Kenya, Macedonia, Kosovo,
and the Philippines. The aim of these comparative country studies was to better understand how case
management processes and platforms can help ti@tesestablished proceduretim actual practice, and
ultimately how these elements procedure, process and platformcan protect the right to procedural

justice and realize the principle of open justice.

Analysis of the component parts of procedurattices and open justice demonstrates a variety of
strengths and opportunities for EDR institutions in the six countries examoecxample, in the
Philippinesdetaileddecisionson casesre developedy the Election Commissidrased on the facts

and thelaw, but thesedecisionsare currentlynot made public as a matter of courda Kenya, there are
established rules for service and response to complaints, but the complaints process-&begiien
disputes is highly centralized in Nairobi, impactingess to justice for those complainants and
respondents at the county level. In Kosovo, a dedicated case management system was developed in
2015 that provides public access to reports about complaints, but deadlines for filing and resolving
complaints are tremely short resulting in challenges with proving a complaint and receiving a fair
hearing Ultimately, the comparative country examples illustrate that case management practices and
platforms can help strike a balance between the different ardrlinked elements of procedural justice
and open justice, and should be encouraged and adopted by institutions responsible for resolving
electoral disputes.

Institutions dealing with election disputes and violations face enormous challenges as elitigiion
increases, and as political actors find new ways to undermine the process or to simply ignore laws and
rules in place. In an intensely political environment, and within the pressured anettitieal context of
elections, EDR can often be sesa last priority, particularly for election management bodies (EMBS)
who are also shouldering significant election administration responsibilities. It can also be an extremely
difficult task to balance all the different components of procedural justicd open justice in a way that
ultimately ensures a just and transparent process for all litigants. However, in spite all of this, elections
are about fundamental rights, and these rights must be protected by a complaint adjudication process
that is fair,efficient, effective and transparent. This will, in turn, help protect the actual and perceived
legitimacy of the electoral process.
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Key Conclusions

For the management of election disputes and violations to be effective, two fundamental
components musbe realized in practice:

1. t N2POSRdAzNF £ 2dza A0S 2NJ aRdzS LINRPOS&aaé¢ Ydz
election dispute are treated fairly

2. Open justice should be advanced to the greatest extent possible for the benefit of tice pt
at large, which has a stake in the legitimacy of the election process and outcome

Taken together, the various elements of procedural justice and open justice require that courts
tribunals put in place rules of procedure and complaints managempetices that strike a balance
between the fair, efficient, effective, and transparent administration of justice.

Case management encompasses the tools and techniques through which a dispute or violation
processed and tracked, with the aimfatilitating the supervision, administration and disposition ¢
the case. The adoption of an election case management system can streamline the implement:
of rules of procedure, ensuring these rules are effective in practice and not just in law.

)) 8 1 001 AOAOET 1

Existing research into the acceptance of election results suggests that both the rules that are in place to
govern an electoral procesg nd t he p u b Iwithahe mstitetions and individweals

administering those rule%are important to overallperceptions of an electoral process and outcome.
Hence, the way electoral disputes are handled can be as important as the final outcome of these
disputes® Because election litigation considers fundamental rights, and is adjudicated in essepr
timeframes under intense political pressure and scrutiny, the requirement for public confidetioe i
administration of justices particularlyacute.

"This idea of “organi zed unc eDEnOArAaY AND MERKE(UNEOAChIsagded., Adam P
1991)Pr zewor s ki contends that democracy is a slystem of r
outcomes must be uncertain to ensure participation in competition, but the system or process for political

competition must be governed by rules.

8Lonna Rae Atkeson, Kyle L. Saunders, “The Effect of EI
Matter?”

Political Science & Politid3¢ctober 2003, 65658.

91In recent years, randomized control trials have been used to test the link between procedural justice, public

perceptions, and public behavior. In summarizing the results of these trials, mta#eistina Murphy observed:

“researchers have typically found that members of the |
authorities..are significantly more |ikely to evaluate I
coopg ati ve and compliant behaviours. See: Kristina Murph

Vol untary Compl i an qRedulatarynTheBrg: Faumdatibns ant ApplicatigEsl .Pless, 2017),
43

8
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I'n “Why People Obey the Law, psychol ogistedTom Ty
legitimacy of institutions and systems atiek procedural justice protections providdsy those

institutions, and hisindings®consistently suggest that the legitimacy of authorities and institutions is

linked to the fairness of the procedures by which ey e x er ci s éTylehnetédrthataut hor i t vy
beyond winninga case, people care about the procedures by whickecisionismadé “ pr ocedur al

j u s ttAs suth)the fairness of the EDR prodefigences both the perceived legitimacy of the

institution providing the remedyo an electoral disputeand the remedy itseff To this end,
strengtheningeDRprocedures angbrocesses in ways that are visible to the public prior to an election

can be essential tpublic confidence

As prior IFES research suggé3sjblic confidencen the EDR process two-fold: it requires trust in the
independence and impartiality of arbiters who are deciding cases, as well as trust in the process through
which decisions are atel* On the latter element, this in turn requires trust in the fairness, efficiency

and effectiveness of the procege¢cedural justicgrotections) and high levels of transparency (open
justice) so that all stakeholders have access to the process Himdaiely, can understand the legal
reasoning that lead to the decisions that are made. This paper considessthisd element: how

election disputes-both administrative and criminal are managed, from filing to dispositiohhis focus

is not intendedo diminish the importance of judicial independence and impartiality, which IFES has
written on previously'® but to examine in more detail how the effective management of disputes and
violations can strengthethe quality and transparency of justice

IFES has found in our work internationally that EMBs dealing with electoral disputes are often
unprepared to apply the legal standards necessary to protect procedural jastccanwilling to be
effectually transparenin the pressured election environmerilthough these€EMBSs are acting in a
guasijudicial capacity, they may not have the infrastructure in place to implement procedure in a

P Tom. R. Tyler, Why People Obey the L@@sinceton University Press ed., 2006).

id.at 5.
2The public’s perception of an institution’s |l egiti mac)
acceptance of that institution’s judgem®8uslhwGoreStudi es o0

suggest that in gaining acdagmce of a controversial decision, the Court benefitted from the widespread view of

the Court as a legitimate institution. See: James L. Gibson, Gregory A. Caldeira & Lester Kenyatta Spence,

Measuring Attitudes toward the United States Supreme Cduim. J.PoL L 354, at 354 (2003). In contrast,

Carter Center observers of the 2011 presidential elections irbDdgmocratic Republic of the Congo (DRC)

suggested that <citizens’ belief in the inadnmriuedcy of t |
to widespread protest and violence during the electoral cycle as citizens resorted to protest, frustrated that there

were no other avenues to express their grievances. Saeter Center, Final Report: Presidential and Legislative

Elections in te Democratic Republic of the Con@®11). Ultimately, observers concluded that the

underdevel oped system did not sufficiently protect cit]
violations of their rights

13 Chad Vickery (EdGuidelines for Understanding, Adjudicating and Resolving Disputes in Ele@@t#sRDE),

2001,Chapter 1.

¥ Trust in the fact that decisions will be respected and enforced is also important, but usually involves other
institutions—including law enforcement andas such is outside the scope of this paper.

15 Chad Vickery (EdQUIDELINES FQRIDERSTANDINADIJUDICATING AMBSOLVINBISPUTES I ECTIONGGUARDER001,

CHAPTER.



International Foundation for Electoral Systems

manner that protects procedural justice rights. Conversely, whbeinals orcourts dealing with
election disputes matiave the requisite judicial knowledge and infrastructure, specific understanding of
the challenges unique to election cases may be lacking, and courts may be constrained by unrealistic
deadlines or procegresthat impact the effective management and restdun of election cases.

Drawing on comparative examples across six countries (Mexico, Tunisia, Kenya, Macedonia, Kosovo and
the Philippines), this paper examines the various elemengafedural justice and open justicand

how case management mechams—and the rules of procedure underpinning these mechanisioan

assist EMBs, tribunals and couttsdeliver just and transparent processes and outconiéss

examination is broken down into two areas of analysis: the rules of procedure in placeetm gog

resolution of disputes, and the way these rules are applied in practice.

))B 001 AAAOOAAT AOCIODAART OODBEAADT OA1 $EODOC

International principles protect thaght to be treated fairlyand to receive an effective remedy,

through the efficient and transparent administration of justi€é&his involves both the protection of
procedural justice or due proceff®r the individuals involved in an election dispuae)d the

advancement of opejustice(for the public at large who have a stake in the legitimacy of the election
process and outcomeTaken together, the various elementsprbcedural justiceand open justice

require that courts and tribunals put in place rules of procedure @midaints management practices

that strike a balance between the fair, efficient, effective, and transparent administration of justice. In

| FES”’ experience i nt eandadéniusticémdftényaken forrg@rtesl thmorea | j us't
established deracracies but is frequently missing in countries with less developed electoral and judicial
institutions— particularly with respect to the rules and processes followed by gudstial institutions.

IFES has also found that significant attention is ofteid to the independence and impartiality of

judges or arbiters making decisions on election caatile the mechanisms through which these cases
are managed are often overlooked (and hence are examined in this paper).

Procedural Justice Principles

Article 14 of the International Covenant on Civil and Political Rights (ICCPR) and Article 10 of the

Universal Declaration of Human Rights (UDHR) guarantee the right to due plarce®erwise

di scussed in this paTpais, digeasple are equally eitled ta 4 fairjandpublicc e " )
hearing by a competent, independent and impaltiribunal established by la¥ This right to

16 |celandic Human Rights Centilthe Right to Due Processtp://www.humanrights.is/en/humanrights-
educationproject/humanrights-conceptsideasandfora/substantivehumanrights/the-right-to-due-procesglast

visited Aug. 28, 2017). In addition, one of the core standards identified in 1990 by the U.S. ComoniSSiial

Court Performance Standards is the requirement for exp:
public has trust and confidence that basic trial court functions are conducted expeditiously and fairly, and that

court decisionshae i n tSedpavid StgelmanCaseflow Management: The Heart of Court Management in

the New Millennium xvi (NCSC, 3 ed. 2004).

" UNHCR5eneral Comment N@2U.N.Doc CCPR/C/GC/3%9 ( 2 (AfQide)14 en¢ompasses the right of

access to the coustin cases of determination of criminal charges and rights and obligations in a suit at law. Access

10


http://www.humanrights.is/en/human-rights-education-project/human-rights-concepts-ideas-and-fora/substantive-human-rights/the-right-to-due-process
http://www.humanrights.is/en/human-rights-education-project/human-rights-concepts-ideas-and-fora/substantive-human-rights/the-right-to-due-process

Elections on Trialfhe Effective Management of Election Disputes and Violations

procedural justicaswell recognized itraditional court systems, but is an equally essential right in the
adjudication of electoral disputes. mhust be respected regardlesswhether an election complaint or
irregularity is dealt with administratively (for example, by an EMB or other administrative tribunal), or
through the court systen® This is an importantonsideration, given the unigue EDR context in which
jurisdiction is commonly shared by @ifent institutions. For example, in Kenyaisdiction over various
types of electoal disputes and violations residesth both the Independent Electoral and Bouarces
Commission (IEBC) and Political Parties Disputes Tribunal (PPDT), while jurisdiction for electseal offen
is with the Office of the Director of Public Prosecutions (OPdridjurisdiction for postelection

petitionsis withthe judiciary!® Despitethis shared jurisdiction, each body has responsibility to provide
due process protections when resolving complaints and disputes of all types.

Wherethere is overlap in jurisdiction, principlesmrocedural justiceare even more important to

ensure parties, candidates ather complainants and respondents can understand ¢berect avenue

for challenging amutcome or decisior reporting a violationThe right toprocedural justicelso

applies throughout adminigative and criminal proceedingsthat is,from the filing of an election
complaint or dispute through to its disposition. It is not limited to a fair hearing, but encompasses the
full process through which a claim is considered and resolved.

Open Justice Principles

Complementing the right to individual due proce@ssprocedural justicés the principle of open justic®,

an emerging area of jurisprudence that emphasizes the importance of courts and tribunals conducting
their business publicly to safegubagainst judicial bias, unfairness and incompetence, as articulated in
Article 14(1) of the ICCPR and the UNHRC General Comment 32 &f PB@principle of open justice
means thatany institution dealing with the adjudication and resolution of electiisputes must

operate with a high degree of transparency, independence and accountatilitye due

procesgprocedural justiceapplies to the individuals involved in a case or claim, open justice applies to
the wider public and the requirement for transggancy of judicial proceedings, particularly in election
cases where the public interest may be at stake. This transparency can help with the overall legitimacy
of the election process.

to administration of justice must effectively be guaranteed in all such cases to ensure that no individual is
deprived, in procedural terms, of his/herrigh t o cl aim justice.”

8 The European Court of Human Rights (ECtHR) has also affirmed that the right to a fair trial and access to a
remedy is not limited to the courts, but applies to administrative proceedi8gsOzturk v. Germany, App. No.
8544/79,Eu. Ct. H.R(1984)

19 Depending on the type of election, first instance jurisdiction may reside with the High Courts, Court of Appeal, or
Supreme Court.

20 Gannet Co v. Depasqui}3U.5368,420(1979)

21 UNHCRseneral Commentio. 32U.N.Doc CCPR/C/GC/32007) Tht publicity of hearings ensures the
transparency of proceedings and thus provides an important safeguard for the interest of the individual and of
society at large. Courts must make information regarding the time and venue of #hbearings available to the
public and provide for adequate facilities for the attendance of interested members of the public, within
reasonable | imits..

11
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According todgal scholar Emma Griffith, open justice encapsulatesge of transparency measures,

including “the principle that an interested citizen me
promoting full, fair and accurate reporting of court proceedings; the convention that a judge publishes

reasons for deciens; the capacity to access the textual records kept by a court; or the capacity to

access documents f i | & 2@ldfor exaroptethy Gonstitutienal Gouitink cour t .
Indonesia ensured maximum transparency in its proceedings, providesgtreamed testimony of the

presidential election petition proceedings, and publig@ding outthe core findings from itsnanimous

verdict.

The principle of open justice is essential for the maintenance of public confidence in the judiciary and
the administration of justic&?® In 2014 and 2015 respectively, IFES worked with the Electoral Complaints
Commission (ECC) in Afghanistan and the Union Election Commission (UEC) in Myanmar to hold open
hearings on election disputes for the first timaes an efért to providemore transparency and

accountability in the EDR proce3sis was particularly important in these two countries where faith in
judicial proceedinghas traditionally been low, and each country was dealing with significant public

trust issuesas a result of their particular posonflict and postransition environments. As thehief

justice of Canada has observexgben justice is important for four key reasons: first, it assists in the
search for truth; second, it plays an important roleriforming and educating the public; third, it

enhances accountability and deters misconduct; and fourth, it has a therapeutic function, offering an
assurance that justice has been dofi&or these reasons, open justice can be both a protective

measure forjidges—in that it shines a light on judicial proceedings in a way that can mitigate political
pressure or intimidatior-and ameasure for litigants and the wider pubtim hold judges and arbiters
accountable for their decisions

Procedural Justice and Open Justicein Practice

Procedural justicand open justice are necessarily intertwined, and can at times be in tension. For
example, the right to be treated fairly can be impactedaback of transparency that makes it difficult to
track a complaint though investigation, adjudication, decision and enforcemueittile the right to
receive an effective remedy can be underminedubyeasonably short deadlines that leacases
unresolved oisee themsummarily dismissed without proper investigatidrhereare also certain
principles that cut across the elementsmrbcedural justiceand open justice-for example open
hearingsfor election caseare importantfor transparencyto the public at largebut alsoto ensure
fairnessfor individualsin proceeding. Thefour key element®f fairness, efficiency, effectiveness and
transparency are useful lenshrough which to understand the componentsaessary for procedural
justiceand open justiceand to further explore howhe principles of procedural justiand open justice
are necessarily intertwined.

22Emma CunliffeQpen Justice: Concepts and Judicial Approadité®n L.Rev,, 389 (2012).

2BJamesSpi gel man Hon. J., “Seen To Be Done” or “Seem To Be
International Law Section of the Law Council of Australia (Mar. 10, 2016).

24 Rt. Hon. Beverley McLachlin PC, Chief Justice of C&8makch on Open Justiand the Rule of Law

(2014).
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Because procedural justiead open justice encompabsth the rules in place and the way thaye
applied in practice, wérame our discussion of comparative EDR examples by first exarmrsegtion

Il of this paperthe importance of rules of procedure for electoral disputes, #émerging field of case
management, and how emerging case management process and plattamassist institutions to
protect procedural justiceSection IV of this papéhen goes on to examine the fouglementsof

fairness, efficiency, effectiveness and transparesog how they encompass key principles of
procedural justicend open justice. The key principlesppbcedural justiceand open justice selected for
examination areéhose most relevant to electoral disputeservice of notice; the provision of
reasonable time to prepare a response; reasonable deadlines for filing and resolution; an expeditious
process from filing to judgment; written, reasoned decisions; access &ppeal mechanism; the
provision of effective remedies; open hearings; and publicized deci&ions.

)8 - AT ACAI AT OEllIE 98 AB@OAO AT A 6EIT T AOEI

Rules of Procedure

Rules of procdure are the foundation for the effectivmanagemenof disputes as they set out how

each complaint or dispute must be handled. These rules should also generally define the various steps in
the EDR process such as registering complaints, assigning cases, collecting and cataloging evidence,
providing notice, schedulingearings (as appropriate), and recording decisions. Procedural justice must

be protected in how the rules of procedure are drafted, and by the process or system through which the
rules are implemented for each individual case (usually managed by admtiniststaff of a court,

tribunal or administrative body). Judge Suzanne Baer of the Federal Constitutional Court of Geanany
noted that judicial independence requires courts to have power over their own procedural rules.

Without this power, governmentcn modi fy procedure in a way that
d u c?kin the electoral context, this can have significant implications for the independence and
impartiality of election arbiters, or the ability to provigoceduraljustice in electoral disputes.

As noted earlier in this paper, often the institution responsible for resolving many sensitive categories of
election disputes (such as nomination disputes or campaign violations) is the EMB operating iR a quasi
judicial cgacity. As such, traditional court mechanisms that protect due process and open justice may
be missing, such as rules of procedure. This lack of due process protections is something that IFES has
observed globally. IFES has conducteddpth examination®f EDR systems in multiple countries

through a standardized Electoral Integrity Assessment (EIA) methodology oradtaredEDR

methodology. These examinations have found that, uniformly, challenges exist with the provision of
clear and consistent procedes and processes for the resolution of election grievances

25This paper will not exhaustively cover all elements of due process, particularly those of relevance to criminal
proceedings, for example the right to legal advice (if detained), a presumption of innocence, and the right to call

and examine witnesses.

%Suzanne Baer, “Challenges to Constituti ontaneetisgof The
the Joint Council on Constitutional Justice, July 2017;JC00R017)002, 4.
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Excerpts from IFES Electoral Integrity Assessments (EIA) and Election Dispute
Resolution (EDR) Assessments

45dzS G2 GKS 16aSyoO0S 2F O2RATFTASR LINE OSRdz
O2 YLX | Ay (+ FESCSS Waiiks EIA 20£6
G¢ KSNB A y 2 T 2 NI | -électiorc@niphigh Eamlrlairits 2and tie Elechoyf Bay

a
O2YLX I Ayida LINE OSIEES MjsBmar E1A2815 dzy Of ST+ N

Gal GSNALFE 3JI LA | yR Omewbrdzzlate yo the pointd ¢ éntryNiirg geoce
investigation procedures and decistéh | A y 3  LIRES O&kigtan EKA 2013
GLYGSNI 20dzi2NBE I ROAASR GKFG 6KAES G(KS& NBC
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Cambodia EDR 2014
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Managing Election Cases

Case management encompasses the toolstantnigues through which a dispute or violatitsn

processed and tracked, with the aim of facilitating the supervision, administration and disposition of the

case. In electionshe importance of reasonable deadlines and efficient proceedings is acute, since the

holders of power and the functioning gbvernment might be in questioistudies of case management

in the United States havalsofound that impetus for the accelerated development of the court
management profession included “uneven trial cour
courts.., weak and even cor r-wopsening baaklags, tinoes to didpositoa n a g e m
and waiting times; and undue and inappropriate interference in trial court functions by local executive

and | egislative & dleohthe®e actorsaimlermipeahe pravision eflprocedural

justice.

The U.S. National Center for State Courts has examined the link between the expeditious and well

managed administration of justice and the provision of justice outcomes (i.e., the purpose for which
courts and tribunals exist): *“Justice is lost wit
whether i1it’s a civil or a criminal matter, time d
management because case management is the way we get tie e¥aiting time, [by] which we control

27 Geoff Gallas and Edward Gall&surt Management Past, Preseartd Future: A Comment on Lawson and
Howard 15 Just. Sys. J. 605, at &I® (1991).
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delay, [and by] which we?Gasemamagementohetectopaldispuesie s o f
an important tool by which principles of procedural justice can be put into practice to enhance public
confidencem judicial outcomes and safeguard procedural justice.

Case Management Systemsand Platforms

The adoption of an election case management system can streamline the implementation of rules of
procedure, ensuring these rules are effective in practice andusdtin law. In turn, this can enhance the

efficiency, accountability, and transparency of the complaints resolution prqoetlined in figure 1

below). The Judicial Confer ence o tasesWilesetil¢edlieratrmdas ass el
more efficiently, and wil/ pr ovi?epraaticajtermsagd er sens
case management platforrman help adjudicators: manage their process to meet deadlines; schedule
hearingsensureadequate notice; trackwvho is investigatingcollecting or corroborating evidence, and

deciding each case; and how different types of cases are resolved, the remedies that were chosen and

why. A case management process also supports effective triage of catsaid summary dismissal

procedures, which can be critical when dealing with a large number of complaints in a compressed

timeframe as is often the case in the elections context.

To establista case management platform, the EDR body would need to consider: the volume of election
complaints and objections; information that will be tracked; data that will be published or kept
confidential; existing methods of information sharing; human resouaseslable (personnel and hours
needed to design, test, manage, and maintain a database); hardware and software development costs
(which can vary greatly depemdj on the level of sophisticatimequired or desired); and data security.
Responsibilities opersonnel, polling staff, election committees, monitoring teams or other bodies

should be determined to ensure efficient and smooth flow of information for each part of a case
management process. Standardized forms can be developed to better collectzaidriformation

relating to complaints.

28Videotape: The Delay Problem and the Purposes of Courts in National Center for State Courts (Ernest C. Friesen
1991) (Institute for Court Management, Caseflow Managentiriciples and Practices: How to Succeed in

Justice).

29 Judicial Conference of the U.S., The Civil Justice Reform Act of 1990: Final Report 10 (1997).
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Figurel: Basic case flow for an election dispute or violation
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As noted above, weak case management procedures and practices can impact the provision of
procedural justiceand open justice. As a practical illustration, open justice requires not just sufficient
courtrooms to accommodate members of the public who wish to attend trials, but also administrative
techniques that make judicial information easily accessibhes ore solution to this challenge, a case
management database allows an EDR body to quickly share information on ongoing complaints and
appeals (for example, the nature of allegations, the total number and types of complainants, the
resolution of complaints, ahthe remedies or sanctions applied) with stakeholders, voters, election
observers and the media. This helps balance against partisan allegations and media statements about
the number and type of complaints filed, the basis of claimd, lamw they are beig resolvedExample
specifications for a case management database are set out in Annex II.

| FES”’ anal ysis of gobatyrevealedameed to ketteguaderstambw $pETiRc

case managemergractices can better ensure the uniform prsigin ofjusticein the resolution of

different types of electoral dispute§ o address this knowledge gap, IFES conducted preliminary
comparativedesk research on the case management of election dispute resolution in six countries:
Mexico, Tunisia, Kenyl®lacedonia, Kosovo, and the Philippines. The aim of these comparative country
studies was to better understand how case management processes and platforms can help translate
established procedure in actual practice, and ultimately how these elemeantscedure, process and
platform —can protect the right to due procegsocedural justiceand realize the principle of open

justice.

The EDR models and systeimplace in each country are outlined in the table bel@awng with select
strengths and weaknesse

30 UNODC, Resource Guide on Strengthening Judicial Integrity and Capacity (2011), 86
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Tablel: Comparative EDR Systems and Procedures

Country and

Jurisdiction

Procedures

Elections on Trialfhe Effective Management of Election Disputes and Violations

Case Management

Strength

WWEETGQESS

EDR Model System
Mexico The highestauthority on electoral | There are extensive The screening, sorting, | Decisions issued by the | The continued
Permanent | matters is the Electoral Tribunal ¢ provisions governing rules ¢ tracking and archiving of| Tribunal must include a | refinement of due
electoral the Federal Judicial Branch procedure for electoral cases as well as the synthesis of the challengg process happens
tribunal (Tribunal Electoral del Poder cases laid out in Mexican | gathering and publication and facts of the case, an | through jurisprudence
Judicial de la Federaci6hEPJF) | law. Thesenclude the of statistics on the work | expression of the legal rather than being
with a Superior Court in Mexico | Electoral Recourses Law of| and rulings of the grievance, an assessmen| published in the law or
City and six permanent regional ¢ 1996 (ey General Del Tribunal falls to the of the evidence, reference rules Trackinghis
specialized courts. The TEPJF | Sistema de Medios de General Secretariat of | to the applicable law that | evolving jurisprudence
ensureshat all electoral acts and| Impugnacion en Materia Agreements (SGA). The| sustains the decision, necessitates a detailed
rulings comply with the Electora) and an extensive | adjudication process at | justification for the following of the rulings
Constitution and laws, and rules | body of jurisprudence, all | the federal, regional and| application of that law to | of the court, which can
on challenges made to actions or| deriving their guiding state level relies on the decision as well as th¢ lead to a lack of
regulations of the Mexican EMB. | principles from the Mexican comprehensive open ruling itself. The ruling understanding of
Election crimes fall under the Constitution. source case managemer must include a time current procedure.
jurisdiction of the Specialized software developed by | periodduring which the
Prosecutor's Office for Electoral the Tribunal, called SISQ@ ruling and any concurrent
Crimeg(La Fiscalia Especializadal (Sistema de informacion| sanction or remedy must
para la Atencion de Delitos de la secretaria general | be complied with, in
ElectoralesFEPADE), an de acuerds). keeping with the
institution under the auspices of principles of access to
the attorneyge ner al ®s justice.
Tunisia The " Courts of Procedures relevant to casg The Administrative The judgment must The decisions of the
Regular original jurisdiction oveelectoral | management are found in | Tribunal has a case i ndi cat e p ar Administrative Tribunal
courts disputes®® and the Administrative| the texts of the management database | and personal details, the | are published in the

Tribunal acts as an appeals courl

Administrative Tribunal, the
Codes of Civil and
Commercial Procedure and

that is managed by the
Tribunal ' s

(greffe). The registry

purpose of the complaint,
a summary of the facts, a

summary of the evidence

Journal of Electoral
Dispute Deisions but
these cases are

31 Constitutional Paty of the United States of Mexico [CPEUM], art§¥] Diario Oficial de la Federacion [DOF][Official Journal of the Federation] Feb. 05, 1917, final reform
DOF Mar. 20, 2014 (Mex.Bee alsdlectorla Tribunal of the Federal Judicial Braddigut Us http://www.trife.gob.mx/en/contenido/aboutus (last visited Jul. 12, 2017).
32 Constitutional Policy of the United States of Mexico [CPEUM], art§ 102

33Décretloi n° 201327 du l1l8avri 0 1 1 ,

por

tant création

d’" une

the Independent High Authority for Elections] Journal officiel de la République Tunisienne [J.0.] [Official Gazetisia, 484 (2011).

i nst an c-decree QLR of April 182011 rdte Creationan t e
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EDR Model

Jurisdiction

Procedures

Case Management
System

Strength

WWEETGQESS

for electoral disputes?If there is
a lack of clarity over jurisdiction
between the judicial or
administrative courts, the case
goes before the Council of Confli
of Competena@s Conseil de
conflits de competencgs

the Code of Criminal
Procedure Tuni
electoral law contains
specialprovisions relating to
case management.

S i

records the case

information, summons,

investigation, trial,

order/judgment, and the

composition of the
judicial body.

and the part
the defense’
memoranda, the relevant
legal texts, theeasoning
of the judgment, the
statement of the
judgment, and the
magi strates’
signatures.

publishedup to a year
anda half after the date
of judgment. The
decisions are not
available online, as the
Administrative Tribunal
has no website. Copies
of the decisions of othel
courts may only be
accessed at the court.

Kenya
Mixed

The Independent Electoral and
Boundaries Comission (IEBC) is
responsible for resolving electora
di sputes, excep
petitions and disputes subsequer
to the declaration of election

r e s Wilwhich aré the
responsibility of the judiciary (Hig
Court, Court of Appeal, and
Supreme Court}® ThePolitical
Parties Disputes Tribunal (PPDT)
has jurisdiction over disputes
between political parties, party
members, candidates, and
coalitions, as well as appellate

jurisdiction regarding the

The IEBC has adopted Rulg
of Procedure on Settlement
of Disputes (2012) and the
PPDT also developed and
adopted specific rules of
proceduré® ahead of the
2017 general elections. The
judiciaryhas developedhe
Elections (Brliamentary and
County Elections) Petition
Rules and Supreme Court
(Presidential Election
Petition) Rules. Theseles
provide elaborate, time
specific procedures within

which election petitions

Both the IEBC and the

PPDTaunchednew case
management platforms
in 2017. Previous basic
online systems existed,
but were not effectively

utilized. In the new
software platforms,

when a case is filed with

the PPDT or IEBC,
information will be

organized into several

sections:
‘Payment s

Advocates

Parties to complaints
before the IEBC may
appear in person or be
represented by an
advocate. Those subject t
a complaint have the righi
to present their evidence
and to cross exame
witnesses. The Dispute
Resolution Committee
may conduct
investigations to enable it
to “arrive &
deci ®i on” .

The PPDT and IEBC ar
highly centralized.
Consequently, as
complainants may not
have the resources to
travel to Nairobi to file a
case, they may have to
instead rely on
alternative dispute
mechanisms.
Unfortunately, the lack
of available remedy may
lead to increased
tension and violence
and place significant
pressure on alternative

34 Loi organique n° 2017 du 14 février 2017, modifiant et complétant la loi organique n°2084lu 26 mai 2014 relative aux élections et référendums [Law n°-2@Ebruary
14, 2017, modifying and supplementing the Law n° 2084f May 26, 2014 on elections and referenda] Journal officiel de la République Tunisienne [J.0.] [Official Gazette of
Tunisia], 731 (2017).

35 Elections Act 2016 § T#tps://www.iebc.or.ke/uploads/resources/kgl5cmgeyB.pdiidependent Electoral and Boundaries Commission Act (2016), § 4; Rules of Procedure on

Settlement of Disputes (2012) rul. 4.

36 Constitution of Kenya (2010), art. 88(4).
38 political Parties Disputes Tribunal (Procedure) Regulations, No. 26 (2017) Kenya Gazette Supplement No. 60 (2017) reg. 4,
http://kenyalaw.org/kl/fileadmin/pdfdownloads/L egalNoticeNo.67PoliticalPartiesTribunal. pdf

39 Rules of Procedure on Settlement Disputes 2012 rul. 17.
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decisions of the Registrar of
Political Par ti
arising out of party primaries®"

must be conducted. The
rules outline the format of
petitions, the service and
response to petitions,
notification of the public,
joined respondent, fees for
filing and costs.

‘Document s
Stages’

dispute mechanisms to
solve complex legal
grievance

Kosovo
Permanent
electoral
tribunal

The electoral dispute resolution
process is managed by the
Electoral Complaints and Appeal:
Panel (ECAP)an independent
institution which adjudicates
complaints and appeals
concerning the electoral proce$s.
TheECAP is composed of Suprel
Court and District Court judgés,
and hears appeals froi@entral
Election CommissiolCEE
decisions. Certain ECAP decisior,
may be appealed to the Supreme
Court of Kosovd*

Case management is
governed by the legislation
regulaing general
administrative conflicts and
the ECAP Regulation no. 3
on Internal Case
Management Systerf?.

A dedicated Case and
Appeals Management
System (CAMS) was
developed in 2015, and
provides for a case
tracking module, public
access to CAMS reports
and an English language
web page. CAMS record
information on the
complainant, time and
location of violation,
parties, type of dispute,
case number, remedy
sought, evidence,
penalties and relevant
institution.

Evidence is logged in the
case management syste
through scans and uploac
of documents and
multimedia. Decisions an(
judgments (including
dissenting opinions) are
tracked and updated with
the relevant data and fileg

The ECAP accepts
complaints which are
“weglrlounded
dismisses those that
sufferformal or
procedural
irregularities?®
Deadlines for filing and
deciding on complaints
and appeals are
extremely short.

37 political Parties (AmendméxiNo.2) Act, No. 21 (2016) Kenya Gazette Supplement No.112 (2016).
40 K. Ellena. and T. Roblot, Election Dispute Resolution Asses¥Vhite Paper, (Nov. 2016) at 9.

4Formerly known as the Elections Complaints and Appeals Commission. Established pursuant to article 115 of the La@78c0&Eneral Elections in the Republic of
Kosovo (LGE), Law no. 02/%6 amending the Law n03/L-073 and the Law on Local Elections in the Republic of Kosovo Law no7@3/L
42 .aw No. 03/t073 On General Elections in the Republic of Kosovo, Official Gazette of Kosovo (2008).
43 aw No. 03/£256 On Amending and Supplementing the Law No.-0380n General Elections in the Republic of Kosovo, art. 9, Nov. 01, 2010,
http://www.kuvendikosoves.org/common/docs/ligjet/201256-eng.pdf

44 If they involve fines higher thn

€5,000

or a

f und a2%& arts. 42andrld g ht .

Law No.

03/ L

45 http://pzap.rks-gov.net/wp-content/uploads/2016/02/RregullaNr.03-2015PERSISTEMIMIMDHEMENAXHIMINEBRENDSHEVELENDEVE. pdf (In Albanian).
46 aw No. 03/t073 On General Elections in the Republic of Kosovo, art. 118, Jun. 15h2p@8yww.kuvendikosoves.org/common/docs/ligjet/2008_013073_en.pdf
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Macedonia
Mixed

Macedonia’'s 201
empowers the State Election
Commission (SEC) to address
electoral complaints andisputes
in addition to its election
administration functions as EMB.
The Administrative Court, which
does not act as a court of first
instance, has appellate jurisdictio
over the rulings of the SEC.

The EDR process is govern
by the 2015 Electoral Code
as modified by a 2017 by
law, and the 2016 Rulebool
on the Manner and
Procedure for Deciding upo
Complaints. The SEC
officially endorsed this
Rulebook-the first of its
kind for Macedonia-in
November 20168

A webbased SEC
complaint tracking
systemwas developed in
2016,but was not
implemented in time for
the December 2016
elections. The system is
designed to track
information registered
with the complaint,
summons, cooperation
with state authorities,
referrals, decisions, suits
appeals, and
supplanentary
documents.

The SEC’ s co¢
tracking system was the
trigger for initiating the
development of the
Rulebook as acomplaints
tracking system was one
of the legal requirements
introduced in the 2015
amendments of the
Electoral Codé’ This kind
of explicit legal
requirement is unusual fo
such a system, and is a
progressive measure for
electoral dispute
resolution in Macedoni&®

Legal deadlines for SEC
decisions are extremely
short—requiring a
decision within 48 hourg
of receiving a
complaint> Complaints
relating to campaigns
must be resolved within
seven days of receipt,
while complaints
relating to violations of
voting rights on Election
Day are resolved within
four hours of receiving
the complaint®?

ThePhilippines
Mixed

Originaljurisdiction forcomplaints
at the regional, provincial and city
levels belongs witkthe
Commission on Elections
(COMELBQCwhich also has
appellate jurisdiction over rulings
of the trial courtspertaining to
municipal and village positior?$

Contests invilving the president

Rules of procedure for trial
courts ruling on election
contests involving municipa
and barangay offices are la
out in law?’ but crafting the
rules of procedurdor
COMELEC is the
responsibility of two

different departments

COMELEC is developing
case management
software to organize and
expedite access to case
information. When
operational, the case
management and
information system
(CMIS) will track cases

The necessity of providing
“due notice
is consistently noted
throughout the electoral
lawP®and what constitutes
adequate notice is spellec
out in detail in a provision

There is a general
perception that
COMELEC’ s r
though fair and in full
accordance with due
process, are often slow
in coming Parties to a
case receive copies of
decisions, but decisions

4T B ECTORAIODEArt. 150(1)(MACED)
48 Both the process of developing the instruction and the creation of a tracking system for complaints were supported bycHeesiMa
49 Electoral Code art. 31, paragraph (2), point228vlaced.).

0¢ The

State Election

Commi sgysbemshall casestahti sbmpl achtenmanage

51 This timeframe applies to complaints relating to voting procedures and vote counting, complaints relating to campaigmgfinanci
52 Electoral Code art. 68 (Maced.); Rulebook on the Manner and Procedure farifing upon Complaints art. 21(1) (Maced.).

53 Electoral Code art. 148 (Maced.); Rulebook on the Manner and Procedure for Deciding upon Complaints art. 21(2) (Maced.).
54 Constitution of the Philippines, Article IX, Part C, Section 2(2)

57 Omnibus E

lectoral Law Article XXI Section 254

58 Phrase occurs 18 times in the Omnibus Law
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or vice president are determined
by the Supreme Court (sitting as
the Presidential Election
Tribunal)®®* When a contest
involves members of the House ¢
Representativesr Senatethree
members of the Supreme Court
andsixmembers of therespective
legislative body has jurisdiction a
either the House of
Representatives Electoral Tribun;
or Senate Electoral Tribunal
(SETY® Within COMELEC, pest
election disputes are handled by
the Election Complaints and
Adjudication Department (ECAD)
election offenses are investigatec
by the Law Department for
potential prosecution in the trial
courts, and preelection
procedural complairg related to
registration or eligibility issues art
directed to the Clerk of the
Commission.

within COMELEC for the
respective types of case tha
those two departments
handle. The various rules o
procedure have been
amended repeatedly since
2010 and as a result can be
fragmented and ifficult to
understand.

from filing to execution
for use exclusively wiin
COMELEC. Until then,
commissioners continue
to track cases via
analogue spread sheets,
reports and matrices
submitted by clerks of
the court

related to providing notice
to challenged voter$®

are notcurrently
available to the general
publicas a matter of
course, though they car
be requestedLengthy
legal decisiogare
written by
commissionersand
there has been
movement toward
publishing an annual
compendium of
COMELEC decisions.

55 Constitution ofthe Philippines, Article VII, Section 17
56 Constitution of the Philippines, Article VI, Section 17

%0mni bus

city hall or municipal building and in two other conspicuous places within the city or municipality, at least ten daysgriot h e

El ector al

Law Article

XX 1

SECTI ON

143(b)

* Nedtvatecseshall state the glaee, dayamcbheur i o
which such petition shall be heard, and such notice may be made by sending themgnf by registered mail or by personal delivery or by leaving it in the possession of a
person of sufficient discretion in the residence of the said person or, in the event that the foregoing procedure is ticalgeady posting a copy in a congpas place in the

day set

for the hear
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As this table illustrates, institutional arrangements for addressing electoral disputes vary significantly
among countriesand the types of case management platfarim use aresimilarly variable Even in
Mexico, which, as will be discussed further belowhas the most extensive and established case
management platform of these six countries, adoption at the-sationallevel is recent and ongoing.

The variety and complexity of EDR processes presents a challenging landscape for comparative evaluation
of procedural justiceand open justic@rotections and the case management practices and platforms that
support them.However, thevalue of these casstudies is capturing details of complex procedures and
practices in a comparative context that enables similarities, opportunities and challenges to emerge.
Ultimately, these comparative country studies provide useful examples that illuminate how different
country contexts and different EDR models are faring in providing disputes resolutions proceedings that
are fair, efficient, effective and transparent.

68 001 OAROEABAOOAAT AOCIODAIART OBOBAREIT T #/

The following four sections expkthe principlesbehind each aspect of procedural justi@d open
justicedefined earlier in this paper fairness, efficiency, efttiveness and transpareneyand illustrate

how these principlesire addressed ireach case study country. These examples by no means represent

an exhaustive exploration of all/l a s pvealthesvaysiin e ac h
which the successes and shortcomings of case managemer sehinder procedural juste and open

justice

Fairness

Fair administration of justice includes the right to receive reasonable
notice of a claim, reasonable opportunity to prepare a defense, and tt
right to a fair and impartial faefinding process, hearing, and decision.

Fair administration of justice is required to protect the fundamental right to
equality before the law andqual treatment by the law. How justice is
actually administered is algwitical to overalperceptionsof the fairness of the process atite

institution in questionlIn discussing the administration of justice in cases involving human rights, the
Office of the High Commissioner for Human Rights (OHCHR) has emphasized baite @gpoanht by
justice institution§’ and equakccesgo the inditutions mandated to provide justic®This right to
access the courts is furthaffirmedin a United Nations Human Rigi@suncilUNHRC) opinion in the

This is often termed “equality dodbythaBummsanCoudofHuman spr uder
Rights as a component of the right to a fair trial. Essentialtggitires that there be a fair balance between the

opportunities afforded to each party involved in legal proceedings.

61 OHCHR, Human Rights in the Admiiatfon of Justice: A Manual on Human Rights for Judges, Prosecutors and
Lawyers,” (20 0h3g/wBhoadgnrtom/Docments?Plibications/training9chapteréen.pd T h e

principle of equality before the courts meamsthe first place h aevery. persorappearing before a court has the

right not to be discriminated against eithertime course of the proceedings or in the way the law is applied to the
personconcerned.Secondlythe principle of equality means thatl persons must have equal access to the

courts.
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case ofOl6 Bahamonde v. Equatorial Guineal n t hi s case, the plnahenti ff’' s
basis of political opinion at the hands of a judiciary that was not independent or impartial were upheld,

with the UNHCR findimlgh at “ ..t he noti on of equality before thi
very access to the courts” and systematic frustra
the ICCPR.

A common thread across many of thixcase studies isverlapping jurisdiction for electoral disputes
whichcould lead to confusion, inconsistencies, and in some instances forum shepglirglements

that can undermine a fair proceasid access to the courtMultiple cases from the 2018enyan
electiorsillustrate the ease with which problematic forum shopping can oétiirsome instances
voters or candidates opened cases directly before several jurisdictions to seek the most favorable
decision®* In the Philippines, mandates are clearly defineddachof the bodies that resolve election
disputes, but despitéhe complex distribution of adjudication functions across multiple bodies, there is
no referral mechanism for cases filed in the wrong jurisdiction. Furthermore, because of the strict
adherence toifing deadlines, if a casefiked in the wrong jurisdictioiit is unlikely that the partyvould
have another opportunity to submit their claim before the deadline expires. By contrast, in Maxico
referrals system built into the case management proeassures that legitimate complaints are not
unduly dismissed because they atediin the wrong jurisdiction. This referrals procatso has the
potential to prevent complainants from taking advantage of a lack of communication amongst EDR
bodies to filemultiple complaints with different bodies in the pursuit of a preferential outcome.

The rejection of legitimate complaints on procedural grounds can also limit access to courts and impacts

the fair administration of justice. In Kosovo, thiectoral Comlaints and Appeals Pan&CAPaccepts

compl ai nt s -gtrhoautn daerde” “awnedl |ldi smi sses those that suff
Observers in 2014 noted that ECAP adopted a formalistic approach to complaints, rejecting many claims
without proactively seeking additional eviden®dn Tunisia, where courts can reject a case based on its

merits or on procedural grounds, procedural errors during the 2014 elections, such as failure to hire a

lawyer (for more serious claims and appeals to the éiglourt) and failing to serve a notice of appeal

on thelndependent High Authority for ElectionS(g, tended to be the most frequent causes of

rejection®®

62 Communication No. 468/199A. N. Olé Bahamonde v. Equatorial Guifii@ws adopted on 20 October 1993),

UN doc.GAORA/49/40 (vol. I1), p. 18hara. 9.4.

63 political Parties Act, No.11 (2011) The Laws of Kenya § 40(2),

HTTPR// KENYALAVORGKL FILEADMINPDFDOWNLOADSCTEPOLITICAPARTIEACTPDE This requirenent does not apply to
disputes between an independent candidate and a political party, and appeals from decisions of the Registrar of
Political Parties. Additionally, parties can proceed without a determination if thirty days have elapsed, or if they
havereceived permission from the Tribunal.

l'n an attempt to |imit this kind of forum shopping, tI
declare that there is no pending case regarding the same matter before another jurisdiction. Ineéepé&ectoral

and Boundaries Commissi&tules of Procedure for Settlement of Disputes, rul. 9 (4) (i)(i, ii).

55EU EOM 2014, p 18tp://www.eods.eu/library/eu-eomkosove2014-final-report_en.pdf

56 Narjess Tahar, Study of the Case Law on Electoral Disputes Relating to Presidential and Legislative Election
Results of 2014 15 (2016). Other causes had to do with failing to comply with formalities such as filing disputes
within time limits and having legal standing.

23


http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/PoliticalPartiesAct.pdf
http://www.eods.eu/library/eu-eom-kosovo-2014-final-report_en.pdf

International Foundation for Electoral Systems

The service of reasonable notice is another essential element of fairness. One illustration of this
principle is a 2014 ruling of the High Court of Kenya in the caBatatk Ngeta Kimanzi v. Marcus
Mutua Muluvi & 2 Othersyhich dismissed a petition chenging the election othe first respondenbn

the groundsthahe was not served with adequat e seroidei ce.

the opposite party is denied the opportunity to defend the case. Service is an integral element of the

Th

fundamental right to a fair hearing which is underpinned by thewedl r n r ul es of natur al

service of the petition is not a mere pratgral requirement that can be dispensed wittf’ In this case,
the petitioner was a candidate agent challenging the election of the first respondent, and the petition

was dismissed due to a | ack of s #issewiceefprocesst he
that triggers all the other steps in the el ecti

proceduraljustice are necessarily interlinked.

The principle of equal access to justice can be violated by a failure to prawderdcess, even when

this omission does not result in a material inequality in outcorfes examplein the case oBulut v.
Austria,the European Court of Human Rights (ECfAR)d that the defendant, who had been

convicted of bribing civil servants ah employment agency, was not given notice during an appeal of
relevant submissions on the case made by the Attorney General, and thus had not been given an
opportunity to provide a respons&The courtnoted hat “ it i s asenoasseser f o

whether a submission deserves a reaction. It is therefore unfair for the prosecution to make submissions

to a court without the knowledge of the defea 5°The court went on to note that unfairness in the

r

administration of justice “does not depend on

inequality.” ©

In several case study countries, the service of notice is established in law nagdtice.In the

f

Philippinest he necessity of providing “due notice and
electoral law’*In Tunisia, for complaints regarding ISIE decisions during legislative elections, the ISIE

must be provided with noticeia a court bailiff, and this must include both a copy of the complaint and
the relevant accompanying evidenda.Mexico, cases must be publicized by the receiving authority
immediately upon receipt, in order to allow interested third parties to becomelired in the casé

Providingnotice of a complaint to a defendant or respondetdn be a casualty of expedited
proceedings. For example, Macedonia has no provisions for service of notice in the legal and regulat

57 Patrick Ngeta Kimanzi v. Marcus Mutua Muluvi & 2 OthEtection Petition (Machakos) No. 8 of 2013, 1 30 and
34.

88 Eur. Court HRGase of Bulut v. Austrimdgment of 22 February 1996, Reports 199. 359, 1 Z. While this

case did not concern an election dispute, the conclusions of the court on due process apply equally to the EDR

context. The court found that Mr. Bulut’s right t
Conventionon Human&®iht s ( ECHR) had been violated because t
respected.

59 1bid.

1bid.

IPhrase occurs 18 times in the Omnibus Law
72 Federal Electoral Recourses Law, 1996, Article 17.1
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framework, and deadlines for filing drilecisioamaking are so short as to make it virtually impossible

for a respondent to receive notice and prepare a defense. For complaints relating to voting procedures
and vote counting, th&tate Election CommissioS8Eis required to make a decisionthn two hours

of receiving a complair€ The lack of notice and tight deadlines within which appeals can be submitted
continue to impact the ability of a respondent to prepare a defense, and prevents interested parties
from appealing. Similar challengesist in Kosovo, where notice of a complaint is provided to all

involved parties within 24 hours in hard copy offliput short deadlines make it challenging for
respondents to properly prepare a defense.

InNamat Alieyev v. Azerbaijathe ECtHRcknowledged the tension between a fair process and a fast
process, with implications for the protection of due process in electoral cases. The court ruled that time
l'imits designed t o enapnetddrve o andesniing the effectovéss/ofthea c a s e
appeal procedure, and it must be ensured that a genuine effort is made to address the substance of
arguable individual complaintsoncer ni ng e | e c®indhisadse, thecongplginahtaweiet i es . ”
candidates in the 2005 parliamentary ef®ns in Azerbaijan, who alleged that domestic authorities did

not adequately investigate complaints of electoral irregularities. The ECtHR found that actions by the

electoral commissions and domestic courts were arbitrary, including rejecting compitzantsad

alleged breaches of electoral law, cancelling candidate registration, and annulling elections in the
constituencies of certain candidates without sufficient reason and without affording procedural

safeguards to the partie$.Ultimately, the courdetermined these arbitrary actions constituted a
violation of Article 3 of Protocol No. 1 of the E

A unique challengeelated to the compressed timelines for the resolutioretéction cases is

petiti one esstoevidenceko preparea defense or substantiate a claim. IFES has observed
this challenge across the globend it can present a particular procedural bart@petitioners—most

often a candidate, party agent or votefas the burden of proof genelly rests, at least initially, with the
individual or group making the clairBecause an electoral process is a very specific exercise generally
managed by an EMB, the relevant evidence, such as results sheets, rejected ballots, official forms, and
voter registry documents, may not be easily obtainable by an individual outside the EMB, or at least not
within the tight deadlines that usually exist for election petitigiisan also be a challenge for the EMB

as a respondent, as discussed further belowetitioner is often required to produce evidence

supporting his or her claim at the time of filing, and in some countries the complaint will not be
considered valid ihsufficientevidence is submittedor it may be dismissed without the adjudicatory

body seeking further evidence via an investigatidihe requirement for at least some kind of evidence

3This timeframe applies to complaints releg to voting procedures and vote counting, complaints relating to
campaign financing.

"4Rregullat Dhe Procedurarts.6.6.and6.7., Official Gazette of Koso\@015).

> Namat Aliyev v. AzerbaijaApp. N018705/06,Eur.Cr. H.R para 90(2010).

¢ 1bid at 1 90 and 91

“"Rule 11(b)(3) of the U.S. Federal Rules of Civil Proce
factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary support
aftera reasonabl e opportunity for further investigation o
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at the time of filing is not unreasonable, as in
allegations can be common in elections. Howetfe, dismissal of legitimate complaints due to

unreasonable evidentiary standardsthe filing stage, or because of a failure to shift the burden of

proof from the petitioner to the investigative bodyiolates a fundamental tenet in the fair

administratian of justice.ln Namat Alieyev v. Azerbaijathe ECtHR charged domestic courts with the
responsibility of taking reasonable measures to investigate alleged irregularities when the evidence
provided by an applicant is insufficient to decide the casenomietheless strong enough to warrant

additional inquiry’®

Once a claim is accepted by a court or tribunal, a respondent must be provided a reasonable
opportunity to submit evidence to refute the allegatiéhOften the EMB will be a respondent in the
case requiringit to collect materials from polling stations across the country. This can be a significant
undertaking made further challenging hbighit deadlines and multiple concurrent petitioria. Kenyathe
EMB has only 48 hours from the date of sert@erovide the Supreme Court with certified copies of
the documents used to declare the resuitS his involves collecting materials from 40,§88ling
stationsacross 292 constituenciésUItimately, EDR proceedings should be structured so that these
chdlenges are ecounted foror mitigatedin sucha way that still allows for a fair hearing.

A lack of notice, an inability to prepare a defense, and short deadlines for resolving complaints can also
impact the proper investigation of legitimate grievancBgction disputes can present unique

challenges with respect to uneven access to evidence and compressed timelines for investigations. To
ensure a fair faefinding process, these challenges must be addressed within the EDR process. In Kenya,
for postelection petitions in the courts, thburden is on the petitioner to prove his or her case.

However, depending on the effectiveness with which she is able to do so, the evidential burden can be
lessened to ensure a legitimate grievance is properly investityat if alegitimate grievancés

demonstrated, the burden would shift to tHeEMB This approach helps to ensure any inequalities in

terms of access to evidence can be mitigat&didelines on what constitutes evidence varies by

country, with some countries publishing detailed guidelines on evidential requirements and others

leaving definitions more opeanded. InTunisia,hee vi dence must have a “suffic

" Namat Aliyeysupra 65paras88-89.“ [ i ] n terms of initial evidence necess
issue, the courts had to do nothing more than request the electoral conmnis$o submit those protocols to

them for an independent examination. If such examination indeed revealed inconsistencies, a more thorough
assessment of their impact on the election results woul
" A fair hearing is not necessarily the saasea fair trial, as in election cases a hearing might be an administrative

one, and certain court formalities may not need to be strictly complied with in order for a proceeding to be

considered a fair hearing (and this is particularly important giverdifferent EDR models that exist)ltimately,a

“fair hearing” requires reasonable opportunity for an |
a hearing, during which time he or she may offer evidence, hear the evidence provided dth¢haide, cross

examine opposition witnesses, and offer a defense or response.

80 Section 11(1) of the Kenya Supreme Court (Presidential Election Petition) Rules 2017

81 https://www.iebc.or.ke/registration/?stats To add further challenge, there are currently hundreds of other

electionrelated petitions ongoing across Kenya, as is commonly the case in many countries after a general

election.
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precisionad cl arity” to verify the sénicontrasstMexmdhas e o f
clearand specifiguidelines for what constitutes evidence and #receptable manneof providing
evidence®

Access, notice and evidence are foundationalcapts in the practice of fair administration of justice,
and these components are all in operation in a fair and impartial hearing. Hearings that adhere to the
fair administration of justice also require an unbiased arrangement of logistics related taslee In
Kenya, to facilitate a fair hearinthe PPDT and courts can hold scheduling confere(aeslement of
case managementyhich are intended to assess the possibility of alternative dispute resolution,
documents that the Tribunal may order to peoduced, compliance with regulations and consolidation
of complaints or appeals and a settlement, as well as identify contested and uncontested issues and
createa timetable for the proceeding¥.Introducing mechanisms to ensure the impartial assignmént o
cases also serves the goal of fair hearings. In the Philippiree€ommission on ElectionrSQMELEC
has a uni que *‘ r afilddasds assignetaneéomly anti impariddgrough an
automated system that ensures both divisions havedlar caseload. A second raffle occurs to
determine whichcommissioner will be charged with drafting the decisidhese measures are designed
to support the efficient and impartial consideration of cases and drafting of decisions. Similarly, the
Mexicancase management software includes features that manage the blind assignment of cases to
individual magistrates. This is done according to rules that ensure caseloads are balanced and that
interested parties cannot influence the assignment of cases.

Fairness necessitates not only that EDR laws and practices are consistently applied acrdsst tilse

that they are consistently applieacross different jurisdictionand levels of appeallhough examples

from our case studies suggest that courts oitfinstance are more likely to apply uneven standards of

law, this harm can be mitigated by a clear appeals process that brings disputed cases before bodies with
more specialized EDR knowledge. For cases that come before the trial courts in the Philijgpine

example, elections expertise and training varies among members of the judiciary, leading at times to
uneven and inconsistent jurisprudence. In the course of appellate review of trial court decisions, one
COMELEC commissioner noted instances of ipisapion of the rules, particularly in cases involving

new voting technology. However, a strong appeals process enables COMELEC to have oversight over
lower court rulings and remedy misapplications of the law. In Kemljandbook orelection disputes

published by the Law Society of Kenya stressed the inconsistency of some decisions in the courts, and
the Law Society urged the Court of Appeals to harmonize this contradictory jurisprulena® e ns ur e

82The Administrative Tribunal, Electoral Dispute, the First Appellate Chamber, No. 201420039 dated Nov. 8, 2014.
83 Electoral Recourses Law, 1996, Article 9. Evidence should be presented at the same time as the lawsuit, or within
four days of filing the suitwith certain exceptions being granted for evidence that was unknown at the time or
presenting the case. Expert reports are only permitted when the expert is not related to the electoral process and
the time available for the case allows the report todeecuted. A justice can ask for expert reports or judicial
inspections when time allows and it is deemed necessary to the resolution of the case, though this is rare.

84 political Parties Disputes Tribunal (Procedure) Regulations, No. 26 (2017) Kenya Sagplément No. 60

(2017) & 15http://kenyalaw.org/kl/fileadmin/pdfdownloads/LegalNoticeNo.67PoliticalPartiesTribunal. pdf
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that juri spr udent P°Bdringthe Bld sldctmms iniTunisia observers feudd.tHat a
“significant?” n unade byrcoudsfof fitstinstandtisptayed an imcossistent

approach to the interpretation of the electoral Iafk.

Efficiency

The efficient administration of justidacludes the requirement for an
expeditious process, with reasonable deadlines for filing and dispositio
different types of electoral disputes and complaints.

As the election process is tightiyne-bound-rights are tied to the electoral
calendar, and results dictate the transfer of pofferthe administration of
justice must be extremely efficietd ensure an effective remedg provided.
For example, candidate nomination disputes must be settled in a timely manner to allow for candidate
lists and ballots to be finalized ahead of an election. This can be a challenging process given the right of
appeal that must be available to complainants. In general, the-8mssitivity of elections requires
dispute resolution proceedings totake pldcevi t hi n a reasonable t% me” or
Howeverthe prompt resolution of electoral issues must be balanced with the requirement to ensure
other elements of due process are met.

One element that can impact both the fair and efficient “Slow justice
administration of justice is when parties to a dispute choose to injustice is not an admiible
represent themselves. This can result in an asymmetric substitute

engagement with the adjudication process, where the party

represented by a lawyanay have an advantage in proceedings. Professor Maurice Rosenberg

can also cause delays, as a-seffresented litigant may be “Court Congestion
unfamiliar with the procedural requirements and deadlines in Proposed RAmedcdn e
| Thi b io f . t f Assembly, The Courts, the Public, an
p acg. |§ can be a common scenario for vanou; ypes of pre| o\ aw ExplosiofEnglewood Cliffs,
election disputes heard by d&8MB, where proceedings may be N.J.: Prenticédall, 1965), p. 58

more informal but requirements for procedural justice are no less
imperative. Adjudicatory bodies have a responsibility to try and address any imbalance or delays to

ensure fair and efficient administration of justice cail & provided. For example, legal scholar Robert
Yegge suggests that courts must “seek to reduce t
seltrepresented litigants must deal; provide procedural assistance through means such as court

approved 6rms and instructions and assistance to litigants at the courthouse; provide substantive

assistance through means such as-paonsored clinics, pro bono representation, or reduced fee

8 Handbook on Electiobisputes in Kenya, Context, Legal Framework, Institutions and Jurisprudence,
published by Law Society of Kenya with support from GIZ and Judiciary October 2013

86 Carter Center, Legislative and Presidential Elections in Tunisia: Final Report 101 (2014).

8%Kat herine ElIl ena and Chad Vickery, “Measuring Effectiyv
the ABA’'s I nternational El ection Remedies (John Hardin
8|CCPR, supra note 5 at art. 14 § 1(c); European Convention foctRnotef Human Rights &

Fundamental Freedoms, art. 6, 8 1 and the American Convention on Human Rights, art. 8.
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representation..and relaxing r ecpuitrheeme mPFheselreati bfl iel)
measures are particularly important in election cases, which involve fundamental political rights, and to
ensure equal access to the EDR body for all types of electoral complainants.

The emergence of new methods of casamagementre a result of theommon challenge of delays in
legal proceedings of all types, and this is not an issue unique to electoral dispurtés,the countries
examined in this paper. However, as already discussed, the timeliness of legal prgsdsdifiunique
importance in election cases. These challenges are illuminated across the six countries examined, with
some countries facing delays in the resolution of cases well beyond legal time limits, while in other
countries deadlines for filing arrésolving cases are so short as to make proper investigation and
deliberation of legitimate complaints impossible. A positive revelation across the six countries is an
emerging interest in case management systems and platforms that assist with the éfficien
administration of justice, although this is being achieved with varying levels of success.

In Tunisia, interlocutors have advised that each court manages its time to ensure that election cases are
resolved within the statutory time limit. Strategies inde the establishment of a registry office

dedicated to the receipt of electoral disputes, suspending the processing eéleotoral disputes while
electoral disputes are being resolved, and grouping similar complaints together into a singléTaase.

save time, the tribunal may also order oral pleadings for disputes relating to candidacy during legislative
elections® and voter registration appeaf8.In addition, the case management database used in Tunisia
facilitates the automatic production of documensuch as party summons and administrative forms,

which are then sent directly to the president of the Tribunal, chambers and magistrates adjudicating the
case, reportedly improving efficiency in case processing.

In Mexico, the Tribunal hears thousandscages in any given year within a condensed timeframe. The
screening, sorting, tracking and archiving of cases, as well as the gathering and publication of statistics
on the work and rulings of the Tribunal, falls to the General Secretariat of Agreens&wg.(The SGA
administers the case management software platform used by the Tribunal, and this platform is a tool to
facilitate the timely processing of cases as it tracks compliance with all filing deadlines outlined in the
law. Every step of a case thads set windows of time for compliance is logged in the system, including
the date and exact time when a complaint is registemdce some steps must be completed in as little
time as 24 hours. Elements of the case management process that have defireelihtits are flagged

using a traffic light system that highlights cases in green, yellow of téolwever, there arelifferent

®Robert Yegge, “Divorce Litigants Without Lawyers: Thi s
Journal 33, no. 2 (spring 1994):a8,10-13.

%0 During the 2014 elections in Tunisia, the Administrative Tribunal also compiled like cases into one ruling where

the objects of the complaint and arguments were the same. Narjess Tahar, Study of the Case Law on Electoral

Disputes Relating torBsidential and Legislative Election Results of 2014 35 (2016).

91 Law n° 201416, art. 28.

92 aw n° 201416, art. 18.

93 Cases that are not in immediate danger of exceeding time limits are highlighted in green, those that are about to

pass a deadline aredfilighted in yellow and those that have missed a deadline are in red.
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funding levels for local courtscross the countryyith some receiving adequate funding and others
receiving funding so insuéfient that they do not even have an office.

In the Philippines, the law and rules of procedure contain clear deadlines for filing cases. Though there is
variation, postelection complaints must generally be filed within 10 days of the eleéfiBiling

deadlines are strictly adhered to; failing to meet a filing deadline is grounds for summary dismissal of the
case. Deadlinefor rendering a decisiorange betweersixhours in cases relating to corrections of the

voter lisf® to three months for all electio cases received by COMEPHG practice these deadlines are

not always metparticularly in conplex postelection challenges, whiatan take as long as two years to
proceed through each stage of preliminary conference, presentation of evidence, preliminary order,
preliminary recount, preliminary determination, full recount and final resolutfdanversations are

ongoing within COMELE€yarding ways to improve efficiency, notably through the rmase

management software which is designed to organize and expedite access to case information.

Timelines for the resolution of electoral disputes in Kosovo are extremely EghexampleCentral

Election CommissiolCEGd e ci si ons must be appealed to the ECAP
decision, and the ECAP has 72 hoursto make adeéisioa.c or di ng t o interl ocutor s
order” to the dat a e nndomjzedodpgoritized n terns df thea gravithat e bei n g
complaint). Then, the legal officer assigns the complaints to one of 79 categories based on their nature

and relevant phase of the electoral process. Stakeholders have called for better sorting pesc@du

Deadlines in Macedonia are similarly tight. For example, complaints filed by a party representative

regarding voting, tabulation, or the establishment of results, must be submitted within 48 hours of the
termination of voting or following the annouement of preliminary results. An individual voter alleging

a violation of their rights has only 24 hours to file a complaint from the moment the violation is alleged

to have occurred? Legal deadlines fd8tate Election CommissioBEEdecisions are alsextremely

short—requiring a decision within 48 hours of receiving a compffinternational organizations such

as the Venice Commission aiie Organization for Social and Economieoperation in Europe Office

for Democratic Institutions and Human Rig (OSCE/ODIHRave praised the shorter deadlines as
providing “for mor 8bueif readity dasevaee ndt adgpdichtedrwihthithe s s , "

relevant legal deadlines or are summarily dismissed. During the Z&Xli@mentary elections, 470

compaints were submitted to the $Eregarding voter roll issues; tB&C reviewed 355 complaints by

the end of polling day and rejected them i The Macedonia and Philippines examples illustrate how

94 Omnibus Electoral Law Article XXI Sections 250, 251, 252, 253

9% Omnibus Electoral Law Article XII Section 143(g)

% Omnibus Electoral Law Article XX1 Section 257

97 Law No. 03/k256 On Anending and Supplementing the Law No. G8/13 on General Elections in the Republic
of Kosovo, art. 15, Nov. 01, 2010tp://www.kuvendikosoves.org/common/docs/ligjet/201256-eng.pdf

%8 |FESTraining Needs Assessment for Election Complaints and Appeal7/Ra6#&6).

% Rulebook on the Manner and Procedure for Deciding upon Complaints-artMaced.).

100This timeframe applies to complaints relating to voting procedures and vote counting, complaints relating to
campaign financing.

101 OSCE/ODIHRPINIONNO. 851/2016,Joint Opinion on the Electoral Cod&&(2016)

1020SCE/ODIHE]ection Observation Missi Final Repor22(2017).
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the balance between fairness and efficienigygritical toensure casedo notexceedegal deadlines
(impacting an effective remedy), or are quickly dismissed without investigation (impacting the right to a
fair hearing)

Effectiveness
Z o Z The effective administration of justice includes the right to a written
2 °-. reasoneddecision that is not capricious, unreasonable or arbitrary, tf
X right to appeal/judicial review, and the right to an effective remedy.
[ ]
[ ]

The effective administrationf justiceensures that the fundamental right to
,O redress is provided in pracg.As IFES has writtebout previously:®the

right to redress requires adequate processes to pursue a claim. AsEDBh,
mechanisns must provide forjudicial reviewof administrative decisions, the ability to appeal decisions,
andthe prospect of an effctive remedy:** The fundamental right of redresasorequires that a
petitioner be informed of the reasons why the claim was dismissed or déffietknce, an EMB,
tribunal or court should clearly set out the legal basis used and factual determination made when ruling
on a particular case, to help parties understand the reasoning behind the decision, to facilitate
enforcement, and to help in establisly the legitimacy of the final electoral results.

0

In Castafieda Gutmawn Méxicq the InterAmerican Court of Human Rigftsound t hat “it i s &
guarantee for anyone who files a remedy that the grounds for the ruling deciding it are stated;

otherwi se the ruling will vi olathatcasetheforgen Mexicent ee of d
minister offoreignaffairs tried to participate in the 2006 presidential elections without being affiliated

with a political party. The Court found thah failing to provide justificatiorior the candidate

disqualificationthest at e vi ol ated the American Convention on

accessible or effective judicial procedure for an
nor protect his po¥itical right to be elected.”

Reasoned decisions aimmportant to ensure that cases are noisthissed in an arbitrary manner, that
electoral grievances are litigated through the courts and not the media, and that judgments are
ultimately accepted. The formehiefju st i ce of Australia has observed t

103Chad Vickery (ed.$suidelines for Understanding, Adjudicating, and Resolving Disputes in EI¢&idARDE),
2011

104 UDHR, supra note 10, art.8; ICCPR, supra note 11, art. 2, § 3(a),(c); African Charter, supra note84; art. 7,
European Convention for the Protection of Human Rights and Fundamental Freedoms, art. 13, Nov. 4, 1950,
C.E.T.S. No. 5 (entered into force Sept. 3, 1953) [hereinafter European Convenidahle at
http://conventions.coe.int/Treaty/en/Treaties/Htdi005.htm.

105Chad Vickery (ed.gzuidelines for Understandingypranote 95, ch. 1

106 Chad Vickery (ed.zuidelines for Understandingupranote 95, ch. 1

107 Castaileda Gutmawn México, InterAmerican Court of Human Rights, Judgment of August 6, 3088,

108 Castafieda Gutmawn México, InterAmerican Court of Human Rights, Judgment of August 6, 3088,
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judicialdeciss ns i s promoted by t h¥Thsbncluidgsan dbligationtoo ex pl ai n
publish reasons for decisions to the public, not merely the provision of reasons to the p&tias.

chiefusti ce notes that “peopl e witoscrutiny andwho bradbligegdhei r d
to explain them, are mor e *The inpoytante @providingveritten.e asonab
reasoneddecisions is spelled out in a criticism of the AfghratependentHectoral Complaints
CommissioflECE @l ur e t o provide reasoned decisions durin
critical failures was that the IECC announced its decisions without a clear and sialbsthrgason for

e ach d &artiesmaypnotagree with a particular decision, btitéf adjudicating body offers a

rational basis for a decision the party adversely affected is more likely to accept the decision. If the party

does not accept the decision, it proves far more difficult to litigate the matter gxtitecially to the

public—typically throughthe medi:=a gai nst a r*asoned basis."”

In Mexico, written decisions issued by the Tribunal must include a synthesis of the challenge and facts of
the case, an expression of the legal grievance, an assessment of the evidence, refetbhace to

applicable law that sustains the decision, justification for the application of that law to the decision as
well as the ruling itseff In Kosovo, the ECAP provides the legal and factual basis for its decision, in
writing.}* Decisions must includeasedescription, decision on jurisdiction, timeliness obmission,

procedural and factual background, evidence, legal reasoning, order and legal advice for agpdaling.

the Philippines, decisions containing full legal justification for rulings are wigeghe ®MELEC
commissioners, and theris an expectation that these written decisions are stylistically more than a

mere administrative summary of the ruling, to the degree that delays can come at this stage while
waiting forcommissioners to craft the diésionwell after the case has already been decided.

In addition to written, reasoned decisions, it is important that complainants have access to an appeals
process. International human rights conventions all recognize, implicitly or explicitly, thenfiemdzl
value of an appeals mechanisfiand an appeals process can reinforce the right to an effective

WAustralian Chief Justice Gleeson, ‘Judicial Accountahb
470 [89] (Heydon J).

110 see, e.gPulic Service Board v Osmofi®86) 159 CLR 656 at 6667;Pettit v Dunkley1971) 1 NSWLR 377 at

382;Housing Commission of NSW v Tatmar Pastoral Co Lifh888) 3 NSWLR 378 at 3886; Soulemezis v

Dudley (Holdings) Pty L{#987) 10 NSWLR 247 at 27372nd 281. For a detailed treatment of the relationship

bet ween open justice and judicial reasons, see Jason B
the Judici al Duty to KelbwWeiLRae2®@|l i ¢ Reasons” (2014) 38

11 bid.

12 pemacracy International, Afghanistan Election Observation Mission 2(Fidal Report, 30

113Electoral Recourses Law, 1996, Article 22

141 aw No. 03/t256 On Amending and Supplementing the Law No.-038.on General Elections in the Republic

of Kosovo, art. 12\ov. 01, 2010http://www.kuvendikosoves.org/common/docs/ligjet/201256-eng.pdf

115Example decisiohttp://pzap.rks-gov.net/wp-content/uploads/2017/07/AI372017-Vendim.pdf(In Albanian)

118]CCPR, supra note 11, art. 14, § 5; American Convention, supra note 14,)ém); &@tocol No. 7 to the

European Convention for the Protection of Human Rights and Fundamental Freedoms, art. 2, Nov. 22, 1984,

C.E.T.S. No. 117 (entered into force Nov. 1, 128@jjable at
http://conventions.coe.int/Treaty/en/Treaties/Html/117.htmAfrican Charter, supra note 14, art. 7(a);
Constitutional Rights Project v. Nigeria, African Comm’
UN Human Rights Comm., CCPR General Comment No. 32, Art. 14: Right To Equality Before Couttsadsd Trib
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remedy, in particular in election petitions in which the outcome of the election is at dtakePetkov v.

Bulgaria t he ECt HR h aeffectvd syseem of electoral lappeals is annmportant safeguard
against arbitrar i ne'¥lathisaasettHe appliednts, whoaveradandidatesin thes s . ”
2001 parliamentary elections in Bulgaria, alleged that they had been struck offitickdate list and

prevented from running for office, despitesaiccessful appeal to tifeéupreme Court which ruled that

their disqualification to be null and void. The ECtHR ruled that the Bulgarian electoral authorities had an
obligation to respecthe Sup e me  Juugmerit By sllowing the applicants to stand for Parliament

thus affirming the inviolability of the appeals process.

In Tunisia, the right to appeal exists for all types of electoral complaints. There are usually two levels of
appeal availale, and fr the higherlevelcourts a legal representative is requir€dThere is also a clear
process of appeals in the Philippine electoral dispute resolution process. COMELEC has appellate
jurisdiction over the rulings of the trial courts in municipald barangayelection contestsEn banc

decisions of the Commission can be taken up by the Supreme Court within 30 days through a petition
for certiorari the ruling of the Commission becomes final after 30 days if not taken up by the Supreme
Court!®Thereis a weHlestablished process of appeals in the Mexican system. If the initial complaint
involves a decision issued by a political party,
internal dispute resolution process. This decision is thgeafable to the relevant local electoral court,
which can then be appealed to the regional federal electoral court. Decisions of an administrative
electoral body are appealable to the courts, and rulings of a local electoral court can always be reviewed
by the regional federal courts.

The effective administration of justice also requires proceedings that produce just outcomes that are

effectivein practice InPetkoy t he court ruled that a remedy must

| aw” [rpreventing & \olation, remedying the situation or providing redress appropriate to a

violation that has already occurrédtThi s senti ment unde Namatasswelt he ECt HF
which concluded that the provisions of the European Convention anaduRights must be interpreted

and applied in a way that is “not #*lhMyagawavi cal or
Pery the complainant alleged that by arbitrarily and illegally preventing her from standing as a

candidate, the Nation&Elections Board had violated the rights of hundreds of thousands of Peruvian

citizens who would have voted for h&E. The InterAmerican Court of Human Rights held that the

obligation of the state is not limited to the mere existence of courts and tritgjrimit must provide a

And To A Fair Trial, 1 40, U.N. Doc. CCPR/C/GC/32 (Aug. 23, 2007) [hereinafter CCPR General Comment No.
32].

117 Chad Vickery (ed.$suidelines for Understandingypranote 95, ch. 1

118 petkov v. BulgarigEur. Ct. H.R., App. nos. 77568/01, 1780@8 505/02, Judgment of 11 June 2009, 1 63.

1191 aw n° 20177, art. 49 novodecies.

120 Constitution of the PhilippinesAtrticle 1X, A, Sec

121 petkov v. BulgariaNos. 77568/01, 178/02, & 505/02, 5 Eur. Ct. H.R. 1 74 (2009).

122 Namat Aliyev v. Azerbaijarpp.No. 18705/06, 2010 Eur. Ct. H.R. { 72 (2010).

123 Higuchi de Fujimori v. Peru, Case 11.428, tAa: C.H.R., Report No. 119/99, OEA/Ser.L/V/I1.106, doc. 6 rev.
(1999)
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real possi bil i tt%4These casesrillastraeithis@ssentialrcempanenyof the effective
administration of justicewhile it is important for remedies to be clearly set out in the legal framework,

the application of hese emedies must also be guaranteed. As the court notedastafieda Gutman,
“winning the case is not!®the same as winning the

In some instances, the way the law has been craftey not allow for an effective remedy in practice.

For example, dadlines may be unrealistic and impact the provision of a corrective remedy, claims may
be dismissed on procedural grounds without an opportunity to correct errors, or an adjudicatory body
may have punitive measures available in the law to punish eleet@ations, but choose not to impose

them. The issue here is that procedural factors can render a remedy ineffestiv@)stimpact the

fairness of the proces#n the 2015 parliamentary elections in Turkey, the Rights and Liberties Party
lodged a compliait alleging that several media outlets had incorrectly reported that the party had
withdrawn from the election, and the party requested that the Supreme Board of Elections (SBE)
remedy the matter by corrective announceméntThe SBE informed internationabservers from the

OSCE that it would not adopt a decision on the complaint and had no means to remedy the'flatter.
OSCE observers noted that while remedies existed in the law, ultimately the SBE did not provide an
effective remedy for contestants in praee.1?® In Mexico,the case management prosgincludes
additionalenforcement mechanisms. For example, in a media case in which the Tribunal has ruled that a
candidate is campaigning outside of the allowed period and mandates that such activitiehetopan

then enforce that ruling by imposing a fine. The case management process also continues beyond the
judge’'s issue of a r es ol antdated nemeligs artd saaatiddGhesey c ompl i a
mechanisms help ensure that for any remedy or samcput in place, there are followp steps to

ensure it is enforced and effective in practice.

24The claim evoked the constitutionality of political rights and more specifically, gheto register as an

independent candidateCastafieda Gutman v. MexicBase 12.535, Rep. No. 113/06, Imem. Comm’ n H. R. 1
92,40 (2008).

125 |bid.

126 OSCHEEARLYPARLIAMENTARY ECTIONS Nov. 2015:ANALREPORT(2015),

http://www.osce.org/odihr/elections/turkey/219201

127 | pid.

1281hid.
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Transparency

The transparent administration of justice requires access to case informai

— (ideally in real time as an electoral dispute is bemgpstigated and

adjudicated), open hearings, and decisions that are publicly available (sut
to limited restrictions).

Judicial transparency is recognized as an important principle under international
human rights instrumenté® as itsupportsaccountability in legal proceedings and builds public trust in
the processwhich is particularly important in election cas@scourts and tribunals face increasing
pressurefrom political actorsthe requirement to publicly explain their decisions caovide a measure
of protectionfrom attacks on their mandateThis is a pertinent consideration for many types of
electoral disputes that deal with fundamental rights and constitutional issues, which often attract
considerable public interest and, in somiecumstances, political pressure on the body making the
determination**Hence, open justice is fundamentalelection cases: there must be a higher level of
transparency becausedespite who the parties involved might behe entire state has some intest
in how election cases are resolved.

Transparency ifoundational to open justice, but is alsmextricably related to the other principles of
due process angrocedural justice-fairness, efficiency and effectiveness, as each of these principles
can only be properly realized with sufficient information. For example, in Mexico, case information,

including written | egal decisions and judges’ vot
significant efforts are made to provide updated infortioa on cases before COMELEC as they are being
adjudicatedv i a t he commi ssion’s website, including a su

There are strong standards foro mmi s s i wnittenrdecision$, bolwévethese writtendecisions

are rot currentlymade availableo the general public, though they are available upon requégiroject

to annuallypublishCOMELEG@ecisionsas a compendium is once again under discusgisn
disinformationbecomes a more prominent issue, the need for actaimaformation on legal issues is
acute. International IDERas observedthat “ [ i ]t i s i mportant for [the EI
transparently and explain them to the parties involved and to society at large. This openness helps
prevent the marnpulation of information that could delegitimize the electoral process or weaken the
el ect or al®raematibnal basttpractices further require transparency in the decisiaking
process, which is demonstrated through the publicatiomlefisionsin Kenya, decisions of the PPDT are
read out in court® andwhile decisions are supposed to be published onlthereis a lag in these

being uploadeddemonstrating challenges in accessing PPDT judgri@itsMacedonia, a signed,

122 Universal Declaration of Human Rights art. 10; ICCPR art. 14(1); ECHR art. 6(1); American Convention on Human
Rights art3(5).

B« Transparenhbgptradjudésatory bodies publ Guidelnesfoei r dec
Understandingsupra note 95, p. 20.

B11IDEA, Electoral Justice Handbook, p.31, 2010.

32Kenya Political Parties Disputes Tribuffabcedure REGULATION®(. 29(4)

133 bid.
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written decision must b delivered by the SEC to the submitter of the complaint via email and
immediately published on the SEC webs#eHowever, decisions are not providdiectlyto any other
parties, impacting the fairness of proceedings for respondents or other interesteeg.

Transparencynd open justiceanenhance the acceptance afdicial decisionsAs noted by thé/irginia

Supreme Gurt in Richmond Newspapers Inc v Virgitid, p] eopl e i n an open societ
infallibility from their institutions, buttiis difficult for them to accept what they are prohibited from

o0 b s e r ¥ Conduyctirig hearings in the open gives the public the opportunity to understand the

system as a whole as well as the particulars of the case being Héa@hteRichmondase concered

members of the media who had sought access to a courtroom during a murder trial, and the court was

asked to consider whether a trial may be closed to the public upon the unopposed request of a

defendant, without any demonstration that closure is requite protect the right to a fair trial, or for

some other overriding consideration. The court ultimately found that, absent an overriding interest

articulated in findings, the trial of a criminal case must be open to the pWiib. respect to open

hearirgs for electoral disputes, in both Macedonia and Mexico proceedings are not open to the public.

Closed door proceedingsn be a challeng®r open justice as transparenciies directly to the

impartiality of judges and arbiters, an essential elemerpulic confidence in the judiciarAs the U.S.

Commi ssion on Trial Court Performance Standards h
|l i kely to be achieved if a court does nd¥ manage

In temrms of access to judicial information more broadly, the UNHRC has stressed that states should
proactively put information of public interest in
and practical ac c &4dndtsGuide bSteagthening Judicialrinéegrity aml Cdpacity

the United Nations Office on Drugs and Crinmtes that transparency requires not just public and

media access to court proceedings, but also access to court documents. Glbesgasses that access

to judgments, administrative information related to the court, as well as data on judicial caseloads,

clearance rates, court fees and the use of budgetary allocations enables public st Riogitive

follow-on effects with implications for procedural justicestdt from increased transparency. The media

is better able to report court proceedings, maintain higher standards and counter misconception if they

have access to better information.

Another side of the same coin is the dissemination of general legaimation to judges and legal
practitioners. Without reliable access to laws, regulations, jurisprudence and other primary legal
sources, judges, lawyers and court users are left without clear guidance on how the law should operate

134 Rulebook on the Manner and Procedure for Deciding upon Complaints art. 43 (Maced.).

5 Richmond Newspapers Inc v Virgisés8 US 444 (1980) at 5BI2

138 | pid.

B7BJA and NCSC, Trial Court Performance Stand@étd€emmentary (1997), p. 18.

138 See UNHRC General Comment no.34 on Article 19: Freedoms of opinion and expression, CCPRIG2G(/34,
sessionGeneva, 129 July 2011, para. 19. The UNHCR explicitly acknowledges that this applies to the judiciary in
addition to the executive and legislature.

¥ UNODC Guide to Strengthening Judicial Integrity and Capaci88 86
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in any particular cas&¥®In manycountries where IFES works;cess to legal documentation can be
extremely challengind-egal amendments may not be consolidated into the law but spread across
numerous amendment acts, administrative rules or procedures may not be publicly awaladbl
publishing of case law may be delayedrmonsistent“! This can present big challenges with respect to
both knowledge of the law, and consistent application of the [akis in turnties back to the fair
administration of justice; that is, the application of procedure and law should be consistent across a
country and across different court$his is another example of how the different elements of due
process and open justice are énlinked, and can be mutually reinforcing if legal proceedings for
electoral disputes are managed well.

In the case of Tunisia, due process is guaranteed to a significant degree through litigation proceedings
and case management, however interlocutorsmido a lack of sufficient open justice protections.
Transparency is limited by the absence of systematically published decisions, a lack of information on
cases as they progress, and the absence of information which could facilitate public oversigiaisof ca
While a case is being tried, parties can only track its progress through consultations with their lawyers
and press conferences organized by the relevant courts. In comparison to 2011 elections, a fewer
number of inadmissible cases and an improvermiarthe quality of complaints drafting was observed in
2014. Even so, no complaints were brought against the electoral list, despite its'fasitggesting
individuals might have lacked sufficient information to bring complaints. Vifitielocutors sugges

thata | ack of transparency is a contributing cause |
also has implications for the efficient administration of justice by ensuriigh&ato redress in practice.
While the Administrative Tribunateates a report containing information on its electoral dispute cases
and cases linked to election operations, the report is only sent tgthsident of therepublic, the

president of the Parliamentary Assembly and ttead of thegovernment. It is not mde public.

In Mexico, there is an active conversation around transparency at the Tribunal, which has identified
open jstice as a strategic priority. Several judges at the regional level and on the Superior Court are
pushing for increased transparencydaaccessibility, providing institutional momentum for continued
reform. The sophisticated case management platform used by the Tribunal provides a significant degree
of public access to case information, enabling interested parties and the generaltoutindick cases as

they progress through the system. The information posted includes internal rulings, whether a case has
been admitted or dismissed, whether evidence has been admitted, as well as notifications when new
evidence or documents have been re@d, and any other relevant notifications. The case information

140pid, 86.

141 For example, in The Gambia tBenstitution is publicly available only in its 2002 edition, which incorporates the

2001 amendmerd, but not those dating from 2004, 2006, 2007, 2009 and 2015 (some of which directly impact
elections). The Local Government Act of 2002 is similarly difficult to access. It was amended in 2004, 2006 and

2007, but only the initial 2002 textisinwidecciu | at i on. The Gambia’'s Gazette is p
photocopied paper format only, is not published with predictable periodicity, and editions are often sold out

before demand is met.

142 Narjess Tahar, Study of the Case Law on Electoral Disputes Raafiresidential and Legislative Election

Results of 2014 9, 15 and 21 (2016).
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is updated regularly online and can be accessed by those who search for it. In additiontimeszdse
information, the Tribunal maintains a publicly available statistics p&gyehich aggrgates and

publishes data on hundreds of thousands of cases. Descriptive information about cases is also available,
including information on how each judge voted, any dissenting opinions, and the decision itself
containing justification for rulings and aramary of arguments and facts. As the Tribunal in Mexico
works toward increasing open justicane barrier that some judges at the Tribunal are working to
address is the use of complex legal language in decisions that limits the ability of stakeholders to
understand rulings. The effort to use simpler language is one that is, however, highly individualized.
Language can be a barrier in some cases involving indigenous peoples, as all internal resolutions are
issued in Spanish. Only the final resolution is meglito be translated into the indigenous language of
the parties to the contest.

In Kosovo, a dedicated Case and Appeals Management System (CAMS) was davelpedhat
facilitatespublic access to reporttnterlocutors have suggested thaivarenes around the election

dispute resolution process is increasing among external stakeholders, such as political entities,
candidates, observers, NGOs and voters. The rules and procedure governing the ECAP are publicly
available, and training manuals for gmlal entities on electoral dispute resolution have been translated

into English, Albanian and Serbian, and published on the website. A case summary is provided in simple
language. However, stakeholders have called for improved analysis of case infortfdtion
Macedonia, the SEC's website publishes the compl a
location of the violation, meeting minutes of discussions on complaints, and the Administrative Court
decisiont* The information is published in Macedonian, in the format of a table. However, the OSCE
noted that, during the 2016 early parliamentary elections, the SEC did not publish all decisions and
minutes of the sessions on its website. This is contrary to & lerovisions of the Electoral Code and
resulted in diminished transparenésf.

As touched on earlier, complex or decentralized rules can hitdefairness of the EDR process
(particularly if they are inconsistently applietutthey also present a clange in terms of
transparencyComplex rules can be difficult for néewyers to understand and can then result in
accessibility issues. It is a fundamental tenet of open justice that information is not just available, but it
is accessible and understaaale for a broad range of stakeholders, not just legal professiolmatbe
Philippinesthe broad array of bodies and departments responsible for the adjudication of disputes is
underpinned by a similarly broad array of rules of procedure specific to lzady administering and
deciding the dispute. As a result of repeated amendment, rules of procedure can be fragmented and
difficult to understand for those outside of COMELEC, though complete and established rules specific to
each body do exist. In Turasinterlocutors have acknowledged thée change of processes and
procedures between the Courts of first instance and the Administrative Tribunal could result in an

143 http://lwww.trife.gob.mx/turnos-sentencias/estadisticasAccessed Sept 1 2017>
1441FESTraining Needs Asssment for Election Complaints and Appeal Pdnek 2016, at 8.
15 Rulebook on the Manner and Procedure for Deciding upon Complaints art. 18 (Maced.).
146 OSCE/ODIHE]ection Observation Mission Final Repatt7, Feb. 28, 2017.
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increase of cases rejected due to procedural errargl disincentivizethe public fromengaging with
the EDRprocess. Furthermore, the lack of specialized judges increases the chances of the law being
misapplied or applied differently between casés.

Looking at the benefits of open justica,the Philippines, interlocutors observed thatttes

communication by COMELEC with the public could be a way to boost the acceptance of electoral results.

In relation to a controversial case involving allegations of vote miscounting in therésigential

c 0 nt ewethad béttér tommunication indtives explaining to the people the process of how they

can verify and audit the votes, it would have mad
Thegener al public’s ability to track thenualytatus of
the COMELEC website. This avenue of communication is not foolproof, as the IT Department has no way

of independently knowing if a case update has occurred in order to track whether or not it has been

posted to the website, relying instead on thdepartments to notify them. There are no current plans to

link thecase management systetm the public posting of informatigrand while éngthy legal decisions

are writtenby commissioners, they areot publicly available. Nothing prohibits parties taethase from

releasing a decision to the general public after they receive it, though this is rarely done in practice,

except occasionally by politicians who wish to publicize their legal victories.

6)8 #1 1 Al OOET 1

As noted at the outset of this papeayublic perceptions about the results of an election have

tremendous implications for the peaceful transfer of power and the viability of governing institutions,
particularly in fragile and transitional contexsom Tyl er ' s researwihlegan citi ze
authorities—referenced at the outset of this paperultimately found seven underlying dimensions to
perceptions of fairness: opportunity for representation, quality of decision, the honesty, ethicality and
motivation of the authorities, lackf bias of authoritiesand opportunities for correctiof® Looking at

two of these dimensions in particulaithe quality of decisions being made, and the opportunity for
correction—and applying thento the EDR context, any dismissal of complaints orguaral grounds
without any opportunity to correct a claim, or any failure to provide a wegisoned decision, may not

only impact perceptions of fairness, but also the legitimacy of the EDR body and the legitimacy of any
remedy provided. Hence, if a cdwr tribunal concludes an electoral dispute by affirming or overturning
electoral resultsbut fails to ensure procedural justice during proceedings, and/or operates without high
levels of transparency, the legitimacy of the judgmeiaind by extension th acceptance of election
results—may be undermined.

Analysisof the component parts of procedural justie@d open justicelemonstrates a variety of
strengths and opportuniés for EDR institutions in tis#x countriesexamined The principles of fairess,
efficiency, effectiveness and transparency necessarily intertwine and occasionally conflict, but a balance

147 Democracy Reporting ternational, The Competency of the Administrative Jurisdiction in Tunisia 18 (2017).
WTom R Tyler “What is Procedural Justice: Criteria use
(1988) 22 Law & Society 103, 128.
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between all four of these elements is essential to procedural justimeopen justiceThese elements

are mutually reinforcing and individually requirdd.working to achieve this balancagjudicators must
respect and uphold all of the principles, and not pick and choose those that they want to focus on or can
deal with. In addition, EDBWs and practices should lsensistently applied across different types of

cases, different complainasitand different jurisdictions, andi¢re shouldbe afocus on what the EDR
process produces not simply the process itself. That is, the process mestdd up and administered in

such a way that it provides an effective avenue for redress in pra&itef these factors will affect the
experience of individuals accessing the EDR process, and general perceptionsredithiéty of the

process, the bdy administering it, and the outcomes it produces.

As illustrated by the comparative country studies, case management practices and platforms can help
strike a balance between the different and interlinked elements of procequsticeand openjustice.

For example, a case management platform can help adjudicators manage their process to meet
deadlines which can assist with providing an expeditious proegskprotecting procedural justicé

can helpmake sure parties have adequate notmfea claimwhere the claim resides in the legal system,
when hearings will take place, whedmplaintshave been filedandthe ultimate dispositiorof each

case In addition, & we have seen in several of the countries examined, a case management platform
can alsaupport open justice principles by, for example, providing automatic case reports than can be
publicly available in a timely manner, areleasing welteasoned decision® the public.These

practices and platforms should be encouraged and adopted bigutishs responsible for resolving
electoral disputes.

Election arbiters face enormoussponsibilities anghallengess election litigation increaseb an
intensely political environment, and within the pressured and tiongical context of elections, EDR can
often be seen as a last priority, particularly for EMBs who are also shouldering significant election
administration responsibilitiedt canalso be an extremely difficult task to balance all the different
components oprocedural justiceand open justice in a way that ultimately ensures a arsd
transparentprocess for all litigants. However, in spite all of this, elections are about funatamehts,

and where there is a right there must be a reme#g.such, the right to vote and to stand for election
must be protected by a complaint adjudication process that is fair, efficient, effective and transparent.
This will, in turn, provide the®BR body with the public trust and legitimacy necessary to deliver
decisions that are respected ardiltimately — contribute to the acceptance of election outcomes.
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Below is a simple, neexhaustivechedlist to determine whether an EDR case management system is
ensuring a fair, efficient, effective and transparent EDR process.

Fairness

V Do specifiprocedures existor electoral disputes?

V Are there provisions and mechanisms in place for notifying a respondent of a complaint?

V Are there provisions and mechanisms in place that provide an opportunity for a respondent to
prepare a defense or response?

V Do the rules of procedure arthse manageent procesgprovide for aninvestigationprocesso
ascertain the facts of the case?

V Does the case management process allow for hearings to be schedyeavide partieswith
an opportunityto present arguments?

V Does the case management process fad¢dithe development of a written, reasoned decision
on the dispute?

Efficiency

V Are reasonable deadlines in place for the filindjudicationand disposition of different types
of electoral disputes and complaints?

V Do deadlines allow for propénvestigation, adjudication, hearings, and decisiatiting in
practice?

V Does a case management system and platform exist to supip®rhanagementnd disposition
of cases within the deadlines?

Effectiveness

V Are written, reasoned decisions produceddamade available to parties to the dispute?

V Is there a right to appeal adision or seek judicial review, and is this right factored into
deadlines for electoral cases?

V Are remedieglearly set out for different types of disputes, and are these remealgdiedin
practice?

Transparency

V Do parties to a dispute have access to case information in real time as a dispute is being
investigated and adjudicated?

V Does the case management process or platform ensure that information on the number and
type of electoral disputes received and adjudicated is made public in a timely and accessible
manner?

V If hearings are conducted, are they open to the public?

V Are written decisions made publicly available in an accessible format?
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Below is an example of the types of information that could be tracked within a case management platform
to facilitate theprovision of procedural justice and open justice. Actual specifications would depend on the
country context, legal framework, and adjudicating body.

Casesummary.
9 Case title
M Case number
1 Type or level of lection
1 Adjudicating athority
1 Date of filing
1 Complaint location (if jurisdiction is different from where case is filed)
91 Date of complaint registration
1 Case category (case relatedtéor example, boundary delimitation, voteegistration

candidate mmination processcampaign / Code of Condyatampaign finance / abuse of

state resourcespolling processoounting and/or resultselection offence, other)

Grounds of accusation

Remedy sought

Evidence submitted (for example, witness testimony, EMB official documents, Government
issued document, photand/or video, other)

=A =4 =4

Complainant details:

Name

Gender

Age

Voter number/ ID

Typeof complainant(for example, voter, candidate, party representative, other)
Contact information

= =4 =4 =4 - -9

Respondendetails:
 Name
Gender
Age
Voter number/ ID
Typeof respondent(for example, EMB, commissioner, secretary or CEO, returrfficen
candidate, voter, political party, other)
1 Contact information

1
T
T
1

Witness detalils:
If withesses are provided, similar information can be captured as for complainant and responden

CaseStatus
91 Date of noticassuedto respondent
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Decision

=A =4 =4 =8 =4

=a =

Appeal

=A =4 =4 =4 -4 -8 -8 =9
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Date of response received (more detailed response information can be added in)
Investigation / inquirymore detailed information can be added in)

Interim order

Summary dismissal

Date ofhearingsummonsssued / hearing notice provided

Hearing cte

Hearing ammary

Decision: confirm/dismiss

Date of decision

Decision mmary

Legal basis

Remedy / sanction (for exampl@yviaidation, recount, warning, fineorder to remove
posters,disqualification of candidatestc.)

Referral topolice or other EDR body

Date of decision publication

Date of gpeal

Appeal authority

Hearing dte

Hearing ammary

Decision ype (invalidation, recount, fine, warning, referral to another court)
Date of appeal decision

Appeal @cision

Remedy/anction

Type of searches, reports and statistics that could be produced

1

T
1

Search engine (by petitioner's name or case title or adjudicating authority or by case
number)

Database view (by some or all case @mg@ment variables)

Graphical viewf¢r example- by complainant type byrespondent type by election, by
case catgory, by court, and by verdjct
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