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I. Executive Summary
Election audits are increasingly used as a means of settling disputes about electoral results.

Audits were used to help verify the results of elections in Afghanistan in 2009 and 2014, in Haiti in 2010,
in Kosovo in 2009 and 2010, and in the poll for a new Constitution in Iraq in 2005. In developing democ-
racies, where legal frameworks for elections are sometimes ambiguous, and governance structures and
the rule of law may be weak, allegations of fraud are common and often legitimate.

When conducted in response to allegations of fraud, a post-election audit can increase the credibility of
the outcome. However, such audits should be used only in limited circumstances and according to clearly
defined rules. As the international community continues to support electoral processes in developing and
post-conflict democracies, it is critical to review and come to consensus on standards that should be ap-
plied both to assess the need for a post-election audit and to conduct such an audit. International stand-
ards are often presented as a benchmark by which to judge the electoral process, but for these standards
to be meaningful in practice it is important to provide proper guidance on implementation.

One of the most important considerations in any audit is ownership of the process. Ideally, the entity
that conducted the election should also be responsible for administering the audit. If this entity lacks
sufficient credibility or capacity, international technical support may be necessary. As seen in the recent
elections that will be discussed in this paper, fraud allegations can bring the entire electoral process to a
standstill. In these situations, audits are sometimes viewed as a means of rescuing the election by rein-
forcing confidence in the eventual results. When the international community is involved, audit organi-
zations must balance the interests and concerns of the candidates with respect for the domestic elec-
toral process.

Clearly defined standards and procedures are essential. They must be publicized in advance and adhered
to strictly, in order to build trust in the process and ultimately in the result. The regulatory framework
must clearly identify the triggers for an election audit, how an audit will proceed, and who will be re-
sponsible. This can be challenging in a politically fraught environment. If all parties involved — including
voters — do not perceive the audit process to be transparent and well organized, the audit can further
erode confidence in the election, the electoral process, and the institutions that manage it.

Audit investigations must be based on facts, as it is the facts that are in dispute. Investigators must make
use of concrete evidence without relying on hearsay, assumptions or suppositions. Investigators are re-
sponsible for reviewing all evidence at their disposal and considering the reliability and substance of the
evidence. In a challenging environment, this is a difficult but critical task.

Audit guidelines must strike a balance between the need for a thorough investigative process and the
requirement for timely resolution. The standard of proof must be clearly articulated so that decisions
are not subjective and do not appear to be subjective. In addition, international standards recognize the
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importance of an appeals mechanism to address situations in which the results of an audit are not ac-
ceptable to various stakeholders or there are concerns that the procedures prescribed by the legal
framework have not been followed. An appeals process protects the audit from arbitrary decision-mak-
ing and helps to ensure that decisions are based on credible findings.! This is especially important when
an audit changes an election’s outcome.

Because audits are typically conducted in times of crisis when tension between candidates is high and
trust in the election management body (EMB) is low, prior planning is vital. This planning should stress
the fundamental principle of uniformity. All ballots should be treated exactly the same way, regardless
of who cast the vote, where it was counted, or who performed the count. This principle applies equally
to any audit process: it is essential for decisions about inclusion or exclusion of ballots or results to be
based on the consistent application of clearly defined rules that are known by stakeholders and EMB of-
ficials prior to the commencement of the audit.

This paper discusses important considerations for conducting an audit and provides some recent com-
parative examples from past elections that help illuminate these key considerations. Rules and regula-
tions for polling, counting, and reviewing ballots should be sufficiently robust to avoid needing an inten-
sive audit. However, in developing and post-conflict democracies in particular, it is important at the out-
set of an electoral process for an EMB to conduct comprehensive scenario mapping and planning to set
rules, contingencies and processes to prepare for the possibility of disputed results. Although post-elec-
tion audits should be avoided if at all possible, there are clearly instances in which they are necessary. In
these situations, audits must be based on a predictable set of procedures and be conducted in a fair,
transparent, impartial, and uniform manner.

II. Introduction

In both developed and developing democracies, elections are the best means to facilitate peaceful and
predictable transfers of power. Many elections result in clear outcomes, in which one candidate or party
is the resounding winner by a large and acceptable margin, or a clear coalition government emerges.
Close contests, on the other hand, are more frequently challenged. In these situations, the credibility of
the outcome depends on the strength of the electoral legal framework, the integrity of the electoral
management body, and the dispute resolution process, as well as on the extent of public confidence in
the legitimacy of electoral and other government institutions. Elections in both developed and develop-
ing democracies are often zero-sum contests. These elections inherently have higher stakes, which may
encourage non-winning candidates to pursue challenges since they may feel they have nothing to lose —
even when contesting the election involves a costly, contentious, or time-consuming legal process that
may have little chance of succeeding.

When election results are close in developed democracies, existing laws and regulations generally trig-
ger predictable procedures that confirm results, adjudicate complaints, and produce election outcomes
that are respected. In developing democracies, on the other hand, legal frameworks are often more am-
biguous and susceptible to dispute. Fraud, or allegations thereof, compounds these challenges, as do a
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poorly administered election or a general climate of insecurity and impunity. As a result, close elections
in developing democracies are often far more contentious and require the commitment of electoral au-
thorities to navigate to peaceful and respected outcomes, and patience on the part of the public to al-
low the electoral authorities to do their job.

In both developed and developing contexts, election recounts and audits have become common prac-
tice to settle disputes about outcomes. In developed democracies, election regulations often require a
recount or audit when specific thresholds have been met or surpassed.? Regulations in developing coun-
tries, where the environment is usually more complex, often fail to adequately anticipate the range of
potential outcomes, particularly in close and disputed contests, or when there are allegations of fraud
on a large scale. Recent elections in Afghanistan illustrate these challenges. In both 2009 and 2014, au-
dits were conducted to help verify the outcome of the presidential races, applying ad hoc procedures in
an effort to respond to significant political tension and insecurity. In the contexts of these elections, au-
dits and recounts were conducted amid allegations of widespread fraud and with the credibility of the
electoral management bodies in question. In 2014 in particular, international observer missions re-
ported that electoral authorities and the international community were compelled by a political agree-
ment to begin the audit in haste, which made it challenging to properly address key considerations, in-
cluding the criteria that should be used to invalidate votes and which organization should have ultimate
authority over the process. While this kind of response to serious political turmoil is not uncommon in
developing and post-conflict states, it leaves the process vulnerable to ad hoc processes and decision-
making.3

A closer examination reveals how audits and recounts can be used as conflict mitigation tools. But the
challenges faced during these processes demonstrate also that they should be used only in extraordi-
nary circumstances in which accepted international standards can be applied. There are no perfect elec-
tions or electoral systems, and while inevitably there are irregularities, these should not necessarily
threaten an election’s credibility or integrity. Rather, irregularities threaten the integrity of an election
only if they are extensive, systematic, and decisive in a close race.* To mitigate this threat, preventative
measures ideally should be put in place before an election, following comprehensive scenario mapping.
Such preventative measures should include an electoral integrity management plan. Equally important
are effective and timely remedial measures to address allegations of fraud or malpractice via an effec-
tive electoral complaints adjudication system.

Reflecting on lessons from Afghanistan, Haiti and Kosovo, audits may ultimately facilitate peaceful and
largely accepted election outcomes, but may harm the longer-term consolidation of democracy in the
country, requiring new leaders and the election bodies to gradually rebuild public trust. While serious
political and security turmoil can arise in elections, the assertion that unique circumstances call for
unique solutions can lead to the adoption of ad hoc processes — a scenario that should be avoided
through extensive prior planning, preparation for contingencies, and adherence to established proce-
dures.
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Election audits and recounts are common around the globe. Any use of these processes — especially in
post-conflict, transitioning environments with widespread allegations of fraud — must be guided by in-
ternational standards. This paper attempts to outline these standards, including the procedures and the
limited circumstances under which full-scale audits should be conducted.

II1. Audits and Recounts: Definitions and Distinctions

The terms “audit” and “recount” are often used interchangeably, but they are not the same thing. A re-
count is a process by which ballots in an electoral contest are tallied again. Unlike a recount, an audit is
undertaken to investigate alleged fraud or malpractice. An audit may include a recount of the votes, but
it also involves other aspects of an investigation into allegations of fraud. Understanding the difference
between an election audit and a recount can help determine which process should be applied to a par-
ticular situation.

In general, a recount is a process by which ballots in an .
In a recount, ballots cast in an elec-

electoral contest are tallied again after the initial count . . .
toral contest are tallied again following

following an election. Recounts are usually conducted . . .
g y an election. Often a different organiza-

under the same rules and procedures as the original . . .
P g tion will count the ballots to confirm

count and can take many forms. A partial recount ma
y P y the results.

include the ballots from specific polling stations or

electoral districts; a full recount would normally in- In an audit, allegations of fraud or mal-

volve tallying all ballots in all polling stations. Recounts practice are investigated. An audit may

can be done centrally or locally, depending on the legal involve a full or partial recount as well

framework under which the election was conducted as other actions undertaken to deter-

and logistical considerations such as security or trans- mine whether one or more people

portation infrastructure. have deliberately sabotaged the elec-

tion process, unfairly manipulated the

There is no clearly accepted international model for . .
election results, or committed exten-

how and when to conduct an electoral recount, and . . . . .
sive mistakes in administration.

the process can vary widely from one country to an-

other. Regardless of the specifics, it is vital that prior to

an election there are in place clearly defined processes for making the decision to recount ballots and
for conducting the recount. Information on the recount process, and under what circumstances a re-
count would take place, should be widely disseminated and available to the public before voting takes
place. A standard practice is to require that the request for a recount be made immediately after the an-
nouncement of results. Whether recounts are mandatory or optional can depend on several factors,
most notably the margin of victory. Some elections require a recount wherever the winning candidate’s
margin of victory is less than a pre-determined percentage.® Election procedures typically give authori-
zation for a recount to a court, electoral tribunal, or other electoral dispute resolution body. Usually, if
the non-winning candidate chooses to accept the results, a recount is not undertaken.
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An audit tends to be much less straightforward than a recount and entails a wider variety of activities.
Whereas a recount is intended to confirm the accuracy of the tally, an audit is undertaken to investi-
gate alleged fraud or malpractice. An audit may involve a full or partial recount, but it also includes
other actions to evaluate whether the electoral process has been conducted according to the rules
and regulations. Audit investigators may focus on whether or not certain voters were eligible to cast
ballots, for example. Audits may focus on the mechanics of the vote or on broader issues such as the
integrity of the voter list.®

As a practical matter, an audit can be a standard component of an electoral certification process. For in-
stance, in elections that use electronic voting equipment, a hand count may be required in a certain per-
centage of polling stations. The decision to conduct an audit can also be made after a highly contested
election in which the results lack legitimacy. Here, the audit can be a means of moving the process for-
ward and determining a winner. Audits have been used for this purpose in several elections in recent
years, including in Sierra Leone (2007), Kenya (2007), Haiti (2010), and Afghanistan (2009 and 2014).

While a well-conceived audit can make significant contributions to the electoral process and its integrity,
audits that have not been conceptualized and planned for in advance can have the opposite effect. Elec-
toral frameworks should clearly articulate the reasons a post-election audit might be necessary and the
procedures for carrying out an audit. If the legitimacy of an election’s outcome is questioned by unsuc-
cessful candidates or the public, an audit may be needed for reasons beyond what was specified in the
electoral framework. In such cases, the audit may be an integral means to restore legitimacy to the elec-
toral process or the credibility of the election management body. One of the major problems with such
an audit is that the election commission is starting from a position of weakness. When an unsuccessful
candidate or political party succeeds in having the election process audited, it casts doubt on the credi-
bility of the EMB. The audit forces the EMB into a defensive position, from which it must prove that the
election was conducted fairly and according to established laws and procedures. Essentially, the elec-
toral process is considered guilty until proven innocent, often undermining public confidence in the elec-
toral system. Even when an electoral authority can show that the election results are credible, skepti-
cism may linger. Supporters of a candidate who has alleged that the election was fraudulent may refuse
to accept the outcome, regardless of how extensive or objective the audit.

Audits are too often used by losing candidates as last-ditch efforts to overturn an unsatisfactory result or
to extract political concessions from the winning candidate or the government. It is essential to avoid a
situation in which an audit is used as a tactic to prolong an electoral contest or delay a political transi-
tion. Unlike recounts, for which the process is much more straightforward, an ad hoc audit that does not
follow clearly delineated international standards may not have a clear decision point. The candidates or
party requesting the audit may draw it out by changing their requests for the audit’s scope. Not only
does a drawn-out process require the investment of considerable resources, it also undermines public
trust in the election. The longer an audit process, the more frustrated all parties — including voters —
tend to become. A prolonged process often further erodes the credibility of electoral authorities and
confidence in the outcome of the election.
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IV. International Standards for Partial and Full Audits

International standards for post-election audits should address ownership of the process, predetermina-
tion and uniform application of procedures, evidentiary requirements, and the right of appeal. All of
these elements are required for safeguarding the integrity of elections and their final outcomes.

A. Ownership of the process

If an electoral audit will be undertaken, the country’s election commission should own the process. If
the electoral authority lacks sufficient credibility to stand behind an announced electoral result, how-
ever, it may also lack credibility to stand behind the outcome of an audit. Careful consideration of who
will conduct an audit is therefore vital. All stakeholders in the election should agree in advance how an
audit should proceed and what entities will be responsible for particular decisions about the process. In
many cases, it may be necessary for a trusted third party (such as an electoral tribunal) to provide guid-
ance to the audit process, but it is sometimes difficult to identify a neutral actor in nascent democracies.
Instead, representatives of the international community may be called upon to assist with a post-elec-
tion audit, as was the case with elections in Haiti in 2010 and in Afghanistan in 2014.

Depending on the capacity of the electoral authority and public confidence in the institution, some level
of international technical and financial support may be appropriate, and in nascent democracies the
EMB may already be supported by international technical experts. Regardless of the level and types of
support the international community provides for the audit, the election commission should have su-
preme authority over the process, and international stakeholders should endeavor to reinforce this. En-
suring that the final decision-making authority lies with the election commission will help to mitigate the
risk of real or perceived foreign interference in the election and its outcome. In addition, a credible audit
led by the election commission can help build confidence in the EMB and the election process as a
whole.

In Afghanistan, the July 12, 2014 political agreement between the two presidential candidates man-
dated an audit and outlined the National Unity Government to be formed after the conclusion of the au-
dit process. The agreement gave a large role in the audit process directly to international entities. This
was challenging for international stakeholders and technical assistance providers, as Afghanistan’s legal
framework for elections did not include explicit provisions for an audit process or international involve-
ment, although Article 58 of the Electoral Law provides authority to the Independent Election Commis-
sion (IEC) to quarantine and investigate ballot boxes. Through the high-level political agreement, the in-
ternational community ultimately was vested with significant responsibility for the audit process, but
the legal authority remained with the IEC.

As the audit unfolded in Afghanistan, some stakeholders complained that the process was subject to the
whim of the candidates. Allegations of fraud by both sides brought the electoral process to a standstill.
Pressure to find a solution — even one that might be seen as outside the legal framework for the elec-
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tions — was increased by concerns that failing to find a mutually acceptable solution would lead to seri-
ous instability. The IEC ultimately agreed not to release the final results of the audit as part of the nego-
tiations that led to the National Unity Government that rules Afghanistan today.

Representatives of the candidates may be involved in the audit, but it is important to ensure that they
do not control the process. If parties or candidates drive the audit, its course will be determined by par-
tisan interest rather than protecting the public’s interest in a legitimate and credible election.

B. Predetermination of standards and procedures

As noted previously, audit standards and procedures should be clear, publicized in advance, and ad-
hered to strictly. When an audit is part of a preconceived electoral certification process, standards and
procedures are likely to be codified in the legal framework. In situations in which an ad hoc audit pro-
cess is proposed as a means of resolving a legitimacy deficit or intractable electoral dispute, establishing
standards and procedures can be challenging.

As with any other stage of an electoral process, predetermined standards and procedures are critical to
the legitimacy and credibility of an audit. The statutory basis for any audit must be in the legal frame-
work under which an election was conducted. In 2002, the European Commission for Democracy
through Law (known as the Venice Commission), which is responsible for providing constitutional assis-
tance to individual countries, adopted a Code of Good Practice in Electoral Matters. This code outlines
internationally accepted best practices for election management. The Commission affirmed that “stabil-
ity of the law is crucial to credibility of the electoral process” and that “states should codify language
that safeguards fundamental principles of their legal framework.”” The conditions necessary for a re-
count of the votes, a runoff election, or an invalidation of particular ballots should be clear, transparent,
and easily understandable under the legal framework before the election takes place.

If a decision is made to undertake an audit, electoral bodies must put in place well-defined and con-
sistent standards and procedures to govern the process. This framework needs to be established and
publicized before the audit is initiated. This is the same standard that applies to rules and regulations
governing the management of elections, as well as those governing the resolution of electoral disputes.
The rationale is simple: to be fair, the rules of the game must be clear for all stakeholders before the
game begins. A system that does not define audit standards and procedures, or that does so in an ad
hoc manner, enables arbitrary implementation of procedures — and erodes public trust in the process.

A clear, pre-determined regulatory framework for audits should identify not only which entities will be
responsible for conducting, observing, and deciding on the audit process, but also how the audit will
proceed. As illustrated by the challenges and disputes that arose during the audit of Afghanistan’s 2014
presidential election, standards and procedures for dealing with sensitive issues such as similarly
marked ballots and results sheets must be established in advance, understood by all stakeholders, and
applied consistently. This prior planning takes time, which is usually a scarce resource in a fraught politi-
cal environment. However, failing to take these steps leaves the process and those that must carry it out
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vulnerable to criticism and charges of bias, and may increase the risk that other stakeholders will not
accept the results.

C. Training and consistent application of standards and procedures

Effective training dovetails with the requirement for predetermined standards and procedures. Even if a
regulatory framework is established ahead of an audit, officials and investigators responsible for con-
ducting the audit should be properly trained to reduce the risk of inconsistencies in how the standards
are applied. Audit investigators must fully understand their mandate, how to implement audit proce-
dures in a consistent manner, and the importance of doing so impartially. They must also understand
the provisions of their code of conduct and what enforcement mechanisms are in place should they vio-
late their duty of care under the code. Training can help ensure that audit investigators are equipped to
exercise their mandate as governed by the audit framework and that all procedures are carried out
properly. Again, this can be challenging where capacity may be low, or where an audit is taking place un-
der both time and political pressures. However, this step is key to garnering the trust of political parties,
contestants, and the general public in the audit and its results.

In Kosovo in 2010, the election commission adopted procedures in advance of the election that would
cross-reference the candidate results form with the results and reconciliation form (party totals). The
tabulation system then would automatically detect the instances in which results were compiled incor-
rectly at the polling station level. When the results forms were processed at the Count and Results Cen-
ter, however, problems in polling station tabulation became evident. In the end, more than 50 percent
of Kosovo’s polling stations had failed the audit. Auditors resolved some common misunderstandings
and mistakes made by polling station committees, but the vast majority of these polling stations could
not be reconciled and thus were not included in the results.®

The Inter-Parliamentary Union, a global organization of parliaments established in 1889, has agreed that
states are obligated to “ensure that those responsible for the various aspects of the election are
trained.”® A lack of adequate training on an audit process can greatly hamper the ability of audit investi-
gators to conduct their duties. As with other aspects of the electoral process, consistency is crucial. The
public must have confidence that the standards and procedures put in place for an audit will be applied
consistently across polling stations, and for individual ballot boxes, results sheets, and ballots. Without
this consistent application of standards, the purpose of the audit is defeated, the process may not be
accurate or trusted, and these weaknesses may affect media coverage and overall citizen perceptions of
the effectiveness of the electoral system.

Candidates, political parties, audit observers, and other stakeholders (including the general public) also
need to be educated about the audit process. Various stakeholders may need different training or infor-
mation. It is critical to think carefully about the role various groups will play and how they can be en-
listed to support the audit process and outcomes. Deficiencies in training and education leave the sys-
tem vulnerable, particularly with regard to candidate interaction with an audit process, where it is criti-
cal to emphasize the rules around observation to avoid interference. This can make the process even
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more challenging for EMBs and international stakeholders, as seen in Afghanistan’s 2014 presidential
election where disagreements between candidate teams in the audit warehouse were frequent. While
political disagreements among even trained candidate agents may be inevitable, emphasizing and en-
forcing rules and procedures are important mitigating steps to limit these conflicts.

Lack of clear and open information can also reduce public trust in the audit process. The remedial audit
processes initiated in Kosovo in 2009 and 2010 revealed significant issues with counting and tabulation,
which paradoxically served to erode confidence in these elections, despite the fact that the audit pro-
cess improved the accuracy of the final results.'® The Kosovo example illustrates the importance of edu-
cating the public on the purpose of the audit, how it is being conducted, how it contributes to more ac-
curate results, and what to expect in terms of process and timelines.

D. Evidentiary standards

As the U.N. High Commissioner on Human Rights has affirmed, the “purpose of an investigation should
be to secure independent evidence.”!! The collection and corroboration of substantiated facts and evi-
dence goes to the very heart of an elections investigation and any subsequent adjudication process that
leads to the invalidation of votes. Audit investigators should make every effort to substantiate facts and
evidence without relying on hearsay, assumptions, or suppositions.'?> An audit of election results based
on claims of fraud must be managed according to the same basic evidentiary principles as other fraud
investigations.

Types of evidence. The United Nations General Assembly has declared that investigators have the re-
sponsibility to “identify and obtain all relevant information and evidence to establish facts relevant to an
allegation, resulting in the facts being confirmed or refuted.”*® To do so, investigators should consider
multiple types of evidence to corroborate findings, assess the value of the evidence according to a
clearly established standard of proof and, as necessary, follow applicable search and seizure policies.'

International standards currently offer very little guidance on the specific type of evidence needed to
validate electoral results. In their absence, we must look to case law of regional bodies, such as the Eu-
ropean Court of Human Rights (ECtHR), and international public law documents. In El-Masri v. the For-
mer Yugoslav Republic of Macedonia, for example, the ECtHR defined a thorough investigation on the
basis of substantiated evidence. Commenting on the necessity for the “prompt and thorough” investiga-
tion of rights violations, the Court explained, “That means that the authorities must always make a seri-
ous attempt to find out what happened and should not rely on hasty or ill-founded conclusions . . . [and]

must take all reasonable steps available to them to secure the evidence concerning the incident.”?*

The ECtHR has reaffirmed the importance of substantiated evidence in several recent election-related
cases. In Akatishi v. Azerbaijan, the applicant submitted that the decision by the Constituency Electoral
Commission to disqualify him as a candidate for the National Assembly — for alleged bribery of voters,
insulting his opponent and disrupting his opponent’s campaign — had been “arbitrary and based on
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flimsy, insufficient, unreliable and fabricated evidence.”® The ECtHR ruled in favor of the applicant, find-
ing that “the applicant’s disqualification was based on irrelevant, insufficient and inadequately exam-
ined evidence.”* The Court noted that the relevant domestic authorities had not taken into account
statements from the voter retracting allegations of bribery, had not heard the voter in person, had not
sought corroborating evidence, and had not called witnesses to attest to the alleged campaign disrup-
tion.® In addition, the evidence submitted by the Constituency Electoral Commission included written
complaints from the applicant’s main opponent and political supporters, and thus required “exceptional
scrutiny by the courts charged with the task of assessing their truthfulness.” The ECtHR noted that these
complainants were not summoned to be questioned in person.®

In Namat Aliyev v. Azerbaijan, the applicant had submitted extensive evidence in support of his com-
plaint alleging various electoral irregularities, including more than 30 affidavits from election observers,
audiotapes, and other documents. The ECtHR emphasized that the need for the timely resolution of
electoral disputes does not outweigh the responsibility to undertake a thorough review of the evidence:
“[R]elevant domestic authorities may be required to examine election-related appeals within compara-
tively short time limits in order to avoid retarding the electoral process ... Nevertheless, ... it must be
ensured that a genuine effort is made to address the substance of arguable individual complaints con-
cerning electoral irregularities and that the relevant decisions are sufficiently reasoned.”?° Meeting this
goal requires countries to establish audit guidelines that strike a balance between timely resolution and
a thorough investigative process. “Reasonableness” should characterize the audit timeframe. This was
an important factor in the 2014 Afghanistan audit, in which one candidate’s team continued to request
changes to the audit framework based on what was being revealed during investigations, while the
other team argued for timeliness in order to resolve the deadlock and meet the deadline for presidential
inauguration.

As this brief discussion indicates, audit investigators should consider multiple sources of information,
including affidavits and other documentary evidence and audio recordings of witness testimony. In an
election investigation, documentary evidence often takes on particular importance. The Canadian Spe-
cial Investigators’ Manual — a unique publication that provides clear, detailed guidance for election in-
vestigators — lists the types of official election documents Canadian investigators consider in an audit
process. These include nomination papers filed by candidates, documents related to revisions to the lists
of electors, and various polling station returns enclosed in sealed envelopes, such as the packets of cast,
rejected, and spoiled ballot papers.?!

Some countries — including Chile, Costa Rica, Ecuador, Mexico, and Peru — require complainants to at-
tach supporting documentary evidence to their initial complaint submitted as part of the dispute resolu-
tion process.?? In these cases, investigators must still consider, in the words of the Canadian Special In-
vestigators’ Manual, “whether the recorded information is sufficient, reliable and substantial enough to
either prove or refute the allegations of the complaint.” 2 Furthermore, investigators should strive to
corroborate the evidence by determining “whether the recorded information cross-matches or corre-
sponds with other related information from documentary records and available sources of infor-

mation.” %
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Auditors and other election investigators should take into account the many types of evidence they have
at their disposal, from documentary material and physical evidence to witness testimony, such as inter-
views or written affidavits. This can be challenging in an unstable and developing democracy, and evi-
dence may not be immediately or easily accessible. However, this is critical to the integrity of the investi-
gation process, and investigators should endeavor to secure multiple sources of evidence. More im-
portantly, auditors should not simply accept evidence at face value. Auditors have the responsibility to
seriously consider whether the available information is reliable and substantial enough to support or re-
fute the allegation. To aid in this task, states should develop a clearly articulated standard of proof.

Chain of custody of evidence. A proper chain of custody is a crucial component of legitimate audit pro-
cesses, as the quality of the physical evidence may affect decisions of the court or auditing panel. Inves-
tigative bodies, including auditors, have the burden to prove that every step in the process of collecting,
using, and preserving evidence comports with international best practices.?®> These best practices can be
broken down into four categories: the establishment of standard operating procedures (SOPs); continu-
ity of possession; security; and inspection.

Standard operating procedures: Investigative bodies should establish clear, written standard operating
procedures to guide every step in the evidence chain of custody, including “the submission, receipt, han-
dling, transfer, and disposition of evidence.”? The SOPs should clearly define the duties and responsibili-
ties of investigators and should be provided to all parties involved in the investigative process.?’ To en-
sure that auditors and other investigators are thoroughly familiar with the SOPs, investigative bodies
should provide ongoing training on the procedures for the chain of custody of evidence.®

In addition, investigative bodies should develop user-friendly forms for auditors to properly track the
movement of evidence. For example, forms should track the time and date that evidence is submitted to
adjudication bodies, the names of the individuals handling evidence, and the names of people with ac-
cess to designated evidence control rooms.?

Continuity of possession: The investigative body should maintain a thorough inventory of physical evi-
dence to ensure that all items are properly secured and preserved for adjudication.® The inventory pro-
cess begins with logging evidence as it is received and ends with recording the outcome of the investiga-
tion or audit. Inventory lists must indicate the specific location within a designated control area of each
piece of evidence at all times.3! Auditors should routinely cross-check each piece of evidence against
corresponding records.

When transferring evidence, investigative bodies must monitor the transfer and treatment of the evi-
dence to ensure that it is returned in a timely manner.32 If possible, the investigative body should re-
quire the individual authorized to transfer evidence and the representative from the receiving institu-
tion to review and sign an itemized list of the evidence.33 SOPs should provide instructions for signing
out evidence, monitoring the duration in which it is gone, securing and protecting the integrity of the
evidence at the external location, and returning evidence to owners or archives after investigation.3*
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Security: The evidence control area should be a secure location that offers protection from unauthor-
ized access and, when possible, from fire, water, humidity, and other physical conditions that could de-
grade or destroy the evidence.® To guard against the risk of alteration, unauthorized removal, or manip-
ulation of evidence, investigative bodies should limit access to the evidence control area. At a minimum,
investigative bodies should use an access log to carefully monitor entry into restricted storage areas.*® In
addition, SOPs should clearly state accountability policies for persons with access to designated control
areas and establish disciplinary actions for misconduct, malpractice, or negligence with respect to evi-
dence.”’

Inspection: Maintaining a proper chain of custody of evidence requires auditors to periodically inspect
the evidence control area.3® Inspections serve as an “important internal control” that allow for the early
identification of problems in the evidence management system.3® Inspections should cover key issues,

” u

including “security, access control, [and] missing evidence,” “general cleanliness and housekeeping of
the area,” and “inventory levels, safety practices, and training of [staff].”*° To promote institutional
learning, supervisors should keep written records of inspections.** In addition, accountability mecha-
nisms should be built into the process. When possible, external institutions should be allowed to con-
duct periodic reviews of evidence management. External reviews can promote institutional integrity,
compliance with legal requirements, and adherence to SOPs and policies.*? To prevent arbitrary external
reviews and undue interference with an investigative body’s operations, written policies should set in

advance the schedule and scope of external reviews.
E. Right of appeal®

The electoral process must provide complainants the right to appeal the audit findings. The right to an
appeal is a key component in ensuring access to an adequate remedy. International human rights con-
ventions all recognize, implicitly or explicitly, the fundamental value of an appeals mechanism.** Article
14, § 5 of the International Covenant on Civil and Political Rights (ICCPR) provides for such a right in
criminal matters, and the United Nations Human Rights Committee has emphasized that the guarantee
of an appeal should not be confined to only the most serious offenses.* The outcome of an electoral
complaint can be of paramount importance, and an appeals process can reinforce the right to an effec-
tive remedy, particularly in situations in which the outcome of the election is at stake. The Venice Com-
mission also recognizes in its code of good practice that a system of appeals is necessary to provide for
an effective remedy. Individual citizens and candidates should be able to fully challenge any electoral
irregularities before an election tribunal, an electoral commission, or a constitutional court.*® The ECtHR
has stressed that “an effective system of electoral appeals is an important safeguard against arbitrari-
ness in the electoral process.”*” In the context of audits, the process and procedure by which an audit is
conducted must be predetermined and administered consistently and thoroughly. Candidates, citizens,
and political parties must also have the right to appeal to protect against arbitrary decision making and
to ensure that decisions are based on credible audit findings.

Within the context of an audit — particularly when election results are challenged and the electoral com-
mission is starting from a position of weakness — the right of appeal is integral to building trust in election
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results. The core function of an electoral complaints body is to maintain credibility and reliability by making
available a clear, legal right of action for complainants.*® As with general adjudication systems, the appeal
process must encompass the fundamental right to judicial review, must be clearly established by the law,
and must be known to the general public.?® This is particularly important when an audit changes the out-
come of elections because the public must understand why the election result was challenged and accept
the remedy that was administered.*® In the 2014 Afghanistan audit of presidential ballots, audit decisions
by the IEC could be appealed to the Independent Electoral Complaints Commission.

The audit review process needs to be fast and effective, but it must not contravene due process protec-
tions. Specific time frames should take into account the need for the adjudication of the claim to take
place within the limits of the election process,*! for the remedies to be implemented in a similar
timeframe, and for the decision to be released in a timely manner. Appeals should not be used to delay
the certification of the results or to harass the adversarial party or candidate. Time limits for lodging and
deciding appeals must be reasonably short. The Venice Commission has set the standard of three to five
days for actions at first instance.>? This recalls and buttresses the general principle of expeditious pro-
ceedings in the adjudication of electoral complaints.

Finally, as previously stated, a transparent right of redress requires that the complainant be informed of
the reasons why the claim was dismissed or denied. Thus, the appellate body, in making its decision,
should clearly state the legal basis used or factual determination made when it ruled on the particular
case, based on a clear elucidation of the possible electoral offenses in the law. The judge or arbiter
should detail which audit findings they have used to make their decisions, what violation was commit-
ted, who committed the violation, and whether the violation influenced or might have influenced the
outcome of the elections.>? Judges and arbiters should provide relevant parties with the means to un-
derstand the legal and evidentiary reasoning behind the decision. The appellate body should also pro-
vide the concurring or dissenting opinions of the judges or arbiters. This will provide transparency about
the reasoning used by arbiters to reach their conclusion and any personal legal views that entered into
the decision. A legal justification for a decision will also facilitate the enforcement of the decision and
help to establish the legitimacy of the final electoral results.

V. Operational Considerations for EMBs Managing an Audit Process

The 2010 presidential election in Haiti and the comprehensive, nationwide audit after the 2014 presi-
dential runoff election in Afghanistan are instructive when considering the myriad of operational issues
facing EMBs during audits and how election officials can best prepare for crisis situations. International
research underscores the importance of proper planning to successfully prevent, identify, and mitigate
fraud and malpractice.** An EMB should use fraud prevention tools, such as pre-election integrity as-
sessments and electoral integrity management plans (EIMPs), to prioritize vulnerabilities, identify the
most severe risks, and outline how and by whom the risks will be mitigated.

In Afghanistan, the IEC developed a fraud mitigation plan almost a year before the 2014 general elec-
tion, which was a positive initiative. The plan laid out steps the IEC had already taken to address risks of
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perceived and actual fraud and malpractice. Many of these actions would be categorized as “good elec-
tion administration;” others were more directly aimed at addressing the malpractice and fraud experi-
enced during Afghanistan’s 2009 and 2010 elections. It would have been useful, however, for the IEC to
have developed a risk profile, ranked the vulnerabilities that were identified, and built into the process a
monitoring and implementation mechanism. These steps would have assisted the IEC to more compre-
hensively prioritize reform and mitigation efforts, given the extreme integrity risk profile in Afghanistan.
In Haiti, the Provisional Electoral Council (CEP) also did not conduct a comprehensive pre-election risk
analysis or undertake these types of preparations, which would have helped it mitigate or at least man-
age challenges as they unfolded.

Neither the CEP in Haiti nor the IEC in Afghanistan anticipated the possibility of a comprehensive, na-
tionwide audit, so no contingency plans were made to conduct these exercises. Given the frequent oc-
currence of integrity-related problems with elections in Afghanistan and Haiti, and the lessons learned
from these audit processes, elaborate election integrity support activities should form an integral part of
all future election contingency planning at those EMBs. A comprehensive electoral integrity manage-
ment plan can reduce the risk of fraud by highlighting to potential spoilers that the EMB is ready to ef-
fectively combat fraud. It will also increase the likelihood of spoilers being detected. For such a plan to
be effective, it is very important that a robust enforcement mechanism is in place with serious penalties.

The operational standards governing national audits largely correspond with the overarching election
administration principles: transparency and uniform implementation of procedures by election officials
following a clear code of conduct. Audits often are undertaken when tension between candidates is high
and trust in the EMB is low. Ensuring transparency during all phases of the audit is critical, as access to
the process and key documentation can remove the cloud of suspicion among stakeholders and the gen-
eral public. As noted above, uniform implementation of clear and unambiguous rules governing the au-
dit is an absolute standard underpinning all forms of adjudication, including audits. Politically sensitive
audits are usually implemented by both permanent and temporary employees of an election authority,
and the behavior of these employees as representatives of an EMB is of critical importance. Adherence
to, and enforcement of, a well-crafted code of conduct is therefore essential.

Transparency during movement of sensitive audit material. Transparency during the movement of sen-
sitive election material is imperative to an audit’s credibility. External stakeholders should be permitted
access to every step of the audit process, including transit and storage of evidence. During the 2014 au-
dit in Afghanistan, the IEC, the International Security Assistance Force and the UN did a remarkable job
of securing transportation of ballot boxes from the provincial warehouses scattered across Afghanistan
to a centralized location. Procedures to ensure the presence of observers and party agents were quickly
issued, facilitating sufficient transparency of this important component. For an audit process of this
scale and level of controversy, the importance of transparency measures is hard to overstate. The pres-
ence of candidates and observers over many weeks was admirable. However, the complex operating en-
vironment, the pressure for rapid decisions, and the lack of pre-determined standards led to challenges
in preserving the evidentiary chain of custody.
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Adherence to a code of conduct. Election officials should be guided by a code of conduct (CoC) in their
daily work. Without such a code, the values and principles underpinning their professional conduct can
quickly erode. In Afghanistan, the IEC had established codes of conduct for a wide variety of stakehold-
ers, including the media, observers, political parties, candidates, and candidate agents. The CoC for elec-
tion officials detailed the principles and behaviors that were expected of an IEC official. As with many
developing countries where the rule of law is weak, however, enforcement of such a code is challenging.
Accordingly, codes of conduct should clearly set out workable mechanisms for reporting breaches and
outline consequences for non-adherence.

Codes of conduct used during the electoral process should be reinforced during preparations for an au-
dit. In the Afghanistan audit process, the IEC issued a stand-alone special code of conduct for political
party agents and their campaign teams, which was a positive initiative. The Expert Verification Mission
tasked with assessing the 2010 Haiti election did not issue a code of conduct, although it stated that its
work was based on transparency, impartiality and adherence to the legal framework.>*

Uniform implementation of procedures. Uniformity is one of the most fundamental principles in elec-
toral management, including audit processes. Irrespective of where or by whom a vote is cast, each bal-
lot should be treated in exactly the same way. This means that in an audit each ballot should be investi-
gated using the same procedures, and the decision to include or exclude it should be based on uniformly
applied rules. The audit process should accord the same respect for and protection of the rights of indi-
vidual voters as it does for the interests of candidates.

In the 2014 Afghanistan audit, the single most important document guiding the auditors was the 16-
point checklist agreed upon by the two presidential candidates with the U.S. Secretary of State. How-
ever, additional regulations, procedures and training are needed to guide auditors in completing a
checklist, in order to reduce subjectivity and ensure uniformity. For example, question 12 of the IEC
checklist asked: “Are there identical or significant patterns of the same markings on ballots? If yes, how
many?” Detailed information and training was important to identify similarly marked ballot (SMB) pa-
pers, as well as to understand what constituted a pattern.

As audits are often performed by individuals with vastly different backgrounds, a certain level of subjec-
tivity is inherent to the process. In order to reduce the level of subjectivity across auditing teams, clear
and unambiguous guidelines, along with training on those guidelines, are critical. This is particularly true
when auditors lack formal education as election auditors and have limited or no previous practical expe-
rience in conducting an audit. The less experienced the auditors, the more important it is to provide un-
ambiguous rules and high-quality training.

In Afghanistan — due to an urgent focus on operational issues and the transfer of ballots to Kabul —the
IEC did not issue at the outset detailed guidelines about the proper chain of custody of evidence and
how to deal with fundamental fraud risks such as similarly marked ballots and similarly signed results
sheets. Such clear and tangible directions would have helped to prepare auditors to perform fundamen-
tal aspects of their audit duties in a standardized manner, and reduce challenges for the IEC down the
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road. Beginning the audit process under political pressure (with notice of 24 hours according to the po-
litical agreement) left little time to develop such guidelines, and one candidate team eventually chose to
boycott the audit.

Elections in Kosovo and Haiti are similarly instructive. In Kosovo in 2009 and 2010, there were clearly ar-
ticulated procedures to determine the type of irregularities that would trigger an audit, but the high
number of irregularities combined with pressure to produce results in a reasonable time frame required
additional human resources to be dedicated to the complicated audit processes. Uniform application of
audit and recount procedures was extremely challenging without comprehensive training; in many
cases, materials were incorrectly counted or recorded in the initial audit, requiring a repeat of audit pro-
cedures.

The 2010 audit in Haiti was even more challenging, as it was conducted without a clear procedural
framework in place and with non-uniform application of the factors triggering an audit. Following the
controversial presidential election, the Haitian government invited the Organization of American States
(OAS) to investigate whether irregularities impacted the election results.>® This mission faced a difficult
task without a prior legal mandate and predetermined audit processes and procedures. Ultimately, the
mission investigated only a subset of the polling stations based on a statistical model and focused on el-
ements of fraud only, as opposed to both fraud and malpractice. Moreover, the election authority had
previously endeavored to conduct an internal audit of election results, but it lacked a method to deter-
mine whether or not results protocols from polling stations should be included in the national tally. The
major triggers for an audit of a polling station were also adjusted during the audit, causing further chal-
lenges with respect to uniformity (the trigger for closer scrutiny of a polling station results form was ini-
tially 225 ballots cast in favor of one candidate, but this trigger was changed to 150 ballots).>’

VI. Considerations for Candidate Agents and Observers to an Audit Pro-
cess

In addition to the operational considerations detailed above, planning considerations may influence the
participation of external stakeholders.

Clearly communicated procedures. It is critically important to have a clearly detailed procedure and
checklist for an audit before initiating the process. For the sake of accountability, all stakeholders need a
clear and comprehensive understanding of how the audit will be administered. International and do-
mestic observers cannot do their work if there is no point of reference for assessment. Candidate repre-
sentatives cannot participate effectively if they do not know the rules and regulations governing their
participation. Adjudication decisions and changes to the process should be clearly communicated to all
stakeholders to reduce confusion and consequent setbacks.

Inviting international observers to observe an electoral audit is a best practice in emerging democracies.
Allowing international observers contributed significantly to the transparency of Afghanistan’s audit pro-
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cess. However, the audit process should not require the presence of outside observers. According to uni-
versally accepted international standards, international observation missions should remain independ-
ent and impartial and should only serve the interest of building confidence in the election’s integrity or
documenting its weaknesses. Including election observers as a requirement of the audit procedure dic-
tates a part of the observation methodology and can threaten the essential independence of the obser-
vation mission.%® In Afghanistan’s recent audit, the IEC required that one international observer be pre-
sent at each audit station before IEC officials could begin auditing ballot boxes, based on a political re-
quirement from one candidate team as a precondition for participation in the audit. While the motiva-
tion to ensure transparency of the process was important, this requirement significantly influenced the
structure of the international observation missions, albeit not their findings.

Audit site logistics. Depending on the scope of the audit, an EMB may have the audit officials travel to
multiple locations or have all the ballot boxes transported to a central location. Audit managers should
consider the stakeholders that should be present and their ability to access the locations where audits
are to be performed. At a minimum, each site will need to have sufficient space for auditors, observers,
and the ballot boxes; adequate security; and a relatively clean, comfortable environment. As discussed,
as a result of the political agreement between candidate teams in Afghanistan, the IEC and UN went to
great lengths to secure transportation of all ballot boxes to warehouses in Kabul and to ensure adequate
audit site arrangements that could facilitate the participation of auditors, candidates, and observers.

Accreditation. When it comes to making decisions regarding the types and number of organizations and
individuals to accredit, the EMB needs to consider the space available, the competitive (and possibly dis-
orderly) dynamic between candidate camps, and the available resources for the accreditation proce-
dure. A slow accreditation process can be an obstacle for getting external stakeholders involved in the
audit. The procedure for accreditation should take into consideration any time and material limitations
and the start-up timeline for the audit. The number of candidate agents to be accredited requires care-
ful consideration. In Afghanistan, to ensure transparency the IEC initially set no limit on how many can-
didate agents could be accredited or present at the audit site at one time, but the flood of agents from
both candidates engendered a frenzied rumor mill that escalated minor doubts to serious accusations of
fraud or misconduct. Security concerns after a few violent confrontations led the IEC and its advisers to
reduce the number of agents permitted at the audit site.

In Haiti, the OAS expert verification mission established transparency as a goal for its audit operations.
The mission was careful to establish a thorough process to ensure consistency and quality control
among members conducting the audit, but no observers or candidate agents were present during the
audit process.

VII. Conclusions and Recommendations
This paper has outlined numerous considerations in the preparation for and conduct of election audits.

At minimum, the following principles should serve as a guide for electoral bodies considering the use of
audits:
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v Integrity management. Election management bodies should prioritize integrity-related risks,
particularly in nascent democracies, and should develop an electoral integrity management
plan based on rigorous integrity assessments and scenario mapping before each electoral
cycle.

v’ Established legal framework. The legal basis for any audit must be defined as part of the
legal framework under which the election was conducted.

v’ Established procedural framework. The procedures under which the audit is conducted
must be developed and shared with all stakeholders in advance of the audit.

v’ Effective training and adherence to a code of conduct. An audit must not begin until codes
of conduct are in place and until training of audit personnel and public education have been
conducted.

v Clear jurisdiction. Jurisdiction over the audit process should be clear and vested with a na-
tional institution, preferably the electoral management body.

v Predetermined and uniformly applied rules. The scope and scale of the audit must be
clearly defined before the audit begins. Rules should not change after the audit has begun,
and audit rules — including the standard of evidence — and regulations must be uniformly
applied across all cases throughout the audit process.

v" Appropriate evidentiary standards. Proper chain of custody of evidence should be main-
tained by following clearly defined standard operating procedures, continuity of possession,
security, and inspection.

v Right to an appeal. The electoral process must maintain a right to appeal decisions of an au-
dit, but candidates should not be able to use the audit process as a means of delaying ac-
ceptance of an electoral result.

There are best practices and lessons learned for election audits in post-conflict, transitioning environ-
ments. Ideally, audits would be unnecessary, as rules and regulations and procedures for counting and
reviewing ballots should be sufficiently robust to eliminate the need for invasive auditing processes. For
democracy to succeed in fragile and transitioning environments, electoral legal frameworks must be re-
spected; electoral management bodies must be strong, independent, and impartial; and political parties
and candidates must support the outcome of the election process. Challenging circumstances can test
the foundations on which nascent democracies rest. Stakeholders must unite in support of the frame-
works that have been adopted and the fledgling institutions that are responsible for safeguarding the
democratic foundations and legal framework in which the election takes place.

When audits are determined necessary, they must be based on a predictable set of procedures and
guided by best practices. This paper has attempted to provide this guidance in the hope that when such
audit processes are required, there are resources available to audit managers, so that any post-election
audit conducted may be less contentious, more predictable, and ultimately protect the integrity of an
election and its outcome.
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