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National liberation gave rise to the emergence ofa sovereign republic. A sover
eignRepublic is inconceivable without a sovereign people who are free and empow
ered to determine her destiny. 

Chapter One ofthe draft Constitution asserts that The Gambia is a sovereign 
Republic and that the sovereignty of The Gambia resides in the people; that all organs 

• of government must derive their authority from the people; that authority must be 
exercised to promote the welfare of the people. 

If all organs of government must derive their authority from the people, then the 
people must necessarily have equal rights to determine their manner of government. 
The 1970 Constitution did not include the fundamental right to determine one's man
ner of government in the fundamental rights and freedom provisions. Did the draft 
Constitution include this under the chapter dealing with fundamental rights and free
doms? Yes, it did. You will come across it in section 26. 

It goes without saying that a people cannot assert their right to determine their 
manner of government until they have freedom to express their opinion and receive 
information on how their country is governed and freedom to assemble to discuss 
national and other affairs which serve their interests. 

Suffice it t6 say, before one an associate, assemble or express one's opinion, 
one must be alive; one must have liberty, one must be free to move about. Freedom 
means that one cannot be arbitrarily arrested, detained, searched, tried without being 
given the right to defend oneself; enslaved, tortured and killed. The fundamental rights 
and freedoms seek to protect a person from such arbitrary detention and degrading 
punishments and to gI!!I!1IDtee those rights which enable a people to live as free own
ers of a country. 

Let us find out what Chapter 4 of the draft Constitution contains. 

CJH[APTElR 41 
ON lPROl'ECnON OIF IF1UNDAMENl'AlL RiGHTS AND 

IFRlEEDOMS 
ENFORCEMENT OF FUNlIliAMENTAL HUMAN RIGHTS AND 

FlRJEEDOMS 
Section 17 (I) of the draft Constitution reads: "The fundamental human rights 
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and freedoms enshrined in this Chapter shaH be respected and upheld by all organs of 
the Executive and its agencies, the Legislature and, where applicable to them, by all 
natural and legal persons In The Gambia, and shall be enforceable by the Courts in 
accordance with this Constitution. " 

Section 17 (2) reads: "Every person in The Gambia, whatever his or her race, 
colour, gender,language, religion, political or other opinion, national or social origin, 
property, birth or other status, shaH be entitled to the fundamental human rights and 
freedoms of the individual contained in this Chapter, but subject to respect for the 
rights and freedoms of others and for the public interest. " 

OBSERVATION 
The 1970 Constitution did not include gender, language, other opinion, social 

origin, property, birth or other status in giving guarantees or protection against dis
crimination. 

THE RIGHT TO LIFE 
Section 18 of the draft Constitution reads: " (I) No person shall be deprived of 

his or her life intentionally except in the execution of a sentence of death imposed by a 
court of competent jurisdiction in respect of a criminal offence for which the penahy is 
death under the laws of The Gambia as they have effect in accordance with subsec
tion (2) and of which he or she has been lawfully convicted. 

"(2) As from the coming into fore of this Constitution, no court in The Gambia 
shall be competent to impose a sentence of death for any offence unless the sentence 
is prescribed by law and the offence involves violence, or the administration of any 
toxic substance, resulting in the death of another person. 

"(3) The National Assembly shall within ten years from the date ofthe coming 
into force of this Constitution review the desirability or otherwise of the total abolition 
of the death penalty in The Gambia. 

"(4) Without prejudice to any liability for a contravention of any other law with 
respect to the use of force iil such cases as are hereinafter mentioned, a person shaH 
not be regarded as having been deprived of his or her life in contravention of this 
section ifhe or she dies as a result of the use offorce to such extent as is reasonably 
justifiable in the circumstances ofthe case, that is to say-
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"(a) for the defence of any person from unlawful violence or for the defence of 
property; 

"(b) in order to effect a lawful arrest or to prevent the escape of a person 
lawfully detained; 

;'0 for the purpose of suppressing a riot, insurrection or mutiny; 
(d) in order to prevent the commission by that person of a criminal offence, or 
"( e) ifhe or she dies as a result of a lawful act of war." 

OBSERVATION 
This provision is the same as what obtained in the 1970 Constitution. How

ever, since the death penalty was abolished and later restored, the provision charges 
the National Assembly to discuss the desirability of maintaining the death penalty 
within ten years after the Constitution comes into force. 

IDGJE['][' ro lP]ElRSONAL LffiERTY 
Section 19 of the draft Constitution reads: "( 1) Every person shall have the right 

to liberty and security of person. No one shall be subjected to arbitrary arrest or 
detention. No one shall be deprived of his or her liberty except on such grounds and 
in accordance with such procedures as are established by law. 

"(2) Any person who is arrested or detained shall be informed as soon as is 
reasonably practicable and in any case within three hours, in a language that he or she 
understands, ofthe reasons for his or her arrest or detention and of his or her right to 
consult a legal practitioner. 

"(3) Any person who is arrested or detained-
"(a) for the purpose of bringing him or her before a court in execution of the 

order of a court; or 
"(b) uponreasonable suspicion of his or her having committed, or being about 

to commit, a criminal offence under the law of The Gambia, 
"and who is not released, shall be brought without undue delay before a court 

and, in any event, within seventy-two hours. 

"(4) Where any person is brought before a court in execution of the order of a 
court in any proceedings or' upon suspicion of his or her having committed or being 
about to commit aJ;l offence, he or she shall not thereafter be further held in custody in 
) 
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connection with those proceedings or thai offence save upon the order of a court. 

"(5) If any person arrested or detained as mentioned in subsection (3) (b) is not 
tried within a reasonable time, then without prejudice to any further proceedings which 
may be brought against him or her, he or she shall be released either unconditionally or 
upon reasonable conditions, including, in particular, such conditions as are reasonably 
necessary to ensure that he or she appears at a later date for trial or proceedings 
preliminary to trial. 

"(6) Any person who is unlawfully arrested or detained by any other person 
shall be entitled to compensation from that other person or from any other person or 
authority on whose behalf that other person was acting. " 

OBSERVATION 
The provision is very similar to the 1970 Constitution provision except that it 

has established definite time frame for certain things which the 1970 Constitution does 
not contain. For example, it states that with three hours after a person is detained, he 
or she must be told the reasons for his or her arrest and detention and his or her right 
to consult a legal practitioner. 

Secondly, the person who is not released from detention must be taken before 
a court within seventy two hours regardless of the rime alleged. • 

PROTECTION AGAINST SLAVERY AND FORCED LABOUR 
Section 20 ofthe draft Constitution reads: "( I) No person shall be held in 

slavery or servitude. 

"(2) No person shall be required to perfurm forced labour. 

"(3) Forthe purposes of this Section, the expression "forced labour" does not 
include-

"( a) any labour required in consequence of a sentence or order of a court; 
"(b) labour required of any person while he or she is lawfully detained that, 

though not required in consequence of the sentence or order of the court, is reason
ably necessary in the interests of hygiene for the maintenance ofthe place in which he 
or she is detained; 

"(c) any labour of a member of a defence force in pursuance ofhis or her duties 
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as such or, in the case ofa person who has conscientious objections to setvice as a 
member of any naval, military or air force, any labour which that person is required by 
law to perform in place of such setvice; 

"(d) any labour required during a period of public emergency or in the event of 
any other emergency or calamity which threatens the lire orwell being of the commu
nity, to the extent that the requiring of such labour is reasonably justifiable in the cir
curnstances of any situation arising or existing during that period or as a result of that 
other emergency or calamity, for the purposes of dealing with that situation; or 

" ( e) any labour reasonably required as part of reasonable and nonnal commu
nal or other civic obligations. " 

OBSERVATION 
This is the same as what is in the 1970 Constitution. 

PROTECfION FROM TORTURE AND DEGRADING PUNISHMENT 
Section 21 reads: "No person shall be subject to torture or inhuman or degrad

ing punishment or other treatment." 

PROTECTION FROM ARBITRARY SEIZURE OF PROPERTY 
Section 22 reads: (1) No property of any description shall be taken possession 

of compulsorily, and no right over or interest in any such property shall be acquired. 
compUlsorily in any part of The Gambia, except where the following conditions are 
satisfied- . 

"( a) the taking possession or acquisition is necessary in the interest of defence, 
public safety, public order, public morality, public health, town and country planning, 
or the development or utilisation of any property in such manner as to promote the 
public benefit; and . 

"(b) the necessity therefor is such as to afford reasonable justification of the 
causing of any hardship that may result to any person having interest in or right over 
the property; and 

"( c) provision is made by law applicable to that taking of possession or acqui
sition-

"(i) for the prompt payment of adequate compensation; and 
"(ii) securing to any person an interest in or right over the pr9Perty, a right of 

access to a couit or other impartial and independent authority for the determination of 
his or her interest or right, the legality of the taking of possession or acquisition of the 
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property, interest or right, and the amount of any compensation to which he or she is 
entitled, and for the purpose of obtaining prompt payment of that compensation: _j 

~~ 
"(2) Nothing in this section shall be construed as affecting the making ofanylaw 

in so far as it provides for the taking or acquisition of property- " . 
"(a) in satisfaction of any tax, rate or due; . . 
"(b) by way of penalty for breach oflaw, whether under civil process or 8fter 

conviction of a criminal offence; 
"(c) as an incident of a lease, tenancy, mortgage, charge, bill of sale, ple4ge or 

contr~ .,;~. 

"(d) by way of the vesting or administration of trust property, enemy property, 
bona vacantia, or the property of persons adjUdged or otherwise declared b~t 
or insolvent, persons of unsound mind, deceased persons, or bodies corporate'~ 
course ofbeing wound up; . ,>. 

"(e) in the execution of judgements or orders of courts; . ;'.--.. 
"(f) by reason of such property being in a dangerous state or liable t()~ 

injuries to the health of human beings, animals or plants; : ~~::-" 
"(g) in consequence of any law with respect to the limitation ofactions;~C:~ 
"(h) for so long as such taking of possession may benecessaryforthe~ 

of any examination, investigation, trial or inquiry, or, in the case of land, the ~ 
outthereon- . : ".;. 

"(i) of work of soil conservation or the conservation of other natural ~; 
~~ ' •. "t-:" 

or ;:~ 
"(Ii) of agricultural development or improvement which the owner or ~ 

ofthe land has been required, and has without reasonable or lawful excuse re!:i:iSc\c!or 
failed, to carry out, "'}- . 

"except so far as that provision, or as tHe case may be the thing done ~ ~ 
authority thereot: is shown no~ It~ be reasonably justifiable in a democratic sopi~" 

, . 
"(3) Nothing in this section shall be construed as affecting the making o~ opera:. 

tion of any law for the compulsory taking in the public interest of any property, or the 
. compulsory acquisition the public interest of any interest in or right over property, 
where that property, interest or rights is held by a body corporate which is established 
directly by any law and in which no moneys have been invested other tan moneys 
provided by an Act of the National Assembly. \ .. 
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"(~)WhereacompulsoryacquisitionofiandbyoronbehalfoftheGovernment 

involves the displacement of any inhabitants who occupy the land under customary 
law, the Government sha1l resettle the displaced inhabitants on suitable alternative land 
with due regard to their economic well being and social and cultural values. 

"(5) Any such property of whatever descriptioncompuisorily taken possession 
ot; and any interest in or right over property of any description compulsorily acquired 
in the public interest for a public purpose, sha1l be used only in the public interest or for 
the public purposes for which it is taken or acquired. 

"(6) Where any property as is referred to in subsection (5) is not used in the 
public interest or for the public purpose for "Yhich it was taken or acquired, the person 
who was the owner immediately before the coni'pulsory taking or acquisition, as the 
case may be, shall be given the first option of acquiring that property, in which event he 
or she sha1l be required to refund the Whole or such part of the compensation as may 
be agreed upon between the parties thereto; and in the absence of any such agree
ment such amount as sha1l be detennined by the High Court. " 

OBSERVATION 
This provision is basically the same as thai in the 1970 Constitution However 

what is added in the draft Constitution is that it is necessary for reasonable justification 
to be given for government to take over a property in the interest of the public. 

. That there should be prompt payment of adequate compensation. In the 1970 
Constitution the word 'prompt' is not there. It is also an improvement that where the 
acquisition of the property of a person involves the displacement ofthe person, the 
government sha1l have the duty to resettle the displaced persons on a suitable alterna-
tiveland. . •. 

FurthermOre, that where the land is not uti1ized the original owners will have the 
first option to repurchase the land. 

o 

Jl>R011EC1l10N mOM ARBITRARY SEARCHIES 
Section 23 of the draft constitution reads: "(\) No person shall be subject to 

interference with the privacy ofhis or her horne, correspondence or communications 
save as is in accordance with law and is necessary in a democratic society in the 
mteresi~ Qf national security, public safety or the economic well being of the country, 
forthe pi"otecllon ofhea1th or morals, for the prevention of disorder or crime or forthe . . .,. 
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protection of the rights and freedoms of others. 

"(2) Searches ofthe person or the home of individuals shall only be justified
"(a) where these are authorised by a competent judicial authority; 
"(b) in cases where delay in obtaining such judicial authority carries with it the 

danger of prejudicing the objects of the search or the public interest and such proce
dures as are prescribed by an Act of the National Assembly to preclude abuse are 
properly satisfied." 

ON FAIR TRIAL 
Section 24 states that: "( I ) Any court or other adjudicating authority estab

lished by law for the determination of any criminal trial or matter, or for the determina
tion of the existence or extent of any civil right or obligation, shall be independent and 
impartial; and 

" ( a) if any person is charged with a criminal offence, then, unless the charge is 
withdrawn; or 

"(b) where proceedings are commenced for the determination or the existence 
of any civil right or obligation, 

"the case shall be afforded a fair hearing within a reasonable time. 

"(2) All proceedings of every court and proceedings relating to the detennina
tion of the existence or extent of civil rights or obligations before any other authority, 
including the announcement of the decision of the court or {)ther authority, shall be held 
in public: 

"Provided that the court or other authority may, to such extent as it may con
sider necessary or expedient in circumstances where publicity would prejUdice the 
interests of justice or interlocutory civil proceedings, or to such extent as it may be 
empowered or required by law to do so in the interest of defence, public safety, public 
order, public morality, the welfare of persons under the age of eighteen years or the 
protection ofthe private lives of persons concerned in the proceedings, exclude from 
its proceedings persons other than the parties thereto and their legal representatives. 

"(3) Every persons who is charged with a criminal offence-
"(a) shall be presumed innocent until he or she is proved, or has pleaded, guilty; 
"(b) shall be informed at the time he or she is charged, in a language which he or 

she understands and in detail, ofthe nature of the offence charged; 
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"(c) shall be given adequate time and facilities for the preparation of his or her. 
defence; 

"(d) shall be permitted to defend himself or herselfbefore the court in person or, 
at his or her own expense, by alegal representative of his or her own choice; 

"Provided that where a person is charged with an offence which carries a pun
ishment of death or imprisonment for life, that person shall be entitled to legal aid at the 
expense ofthe State. 

"(e) shall be afforded facilities to examine rn. person or by his or her legal repre
sentative the witnesses called by the prosecution before the court and to obtain the 
attendance and carry outthe examination of witnesses to testifY on his or her behalf 
before the court on the same conditions as those applying to witnesses called by the 
prosecution; and 

"(f) shall be pennitted to have without payment the assistance of an interpreter 
ifhe or she cannot understand the language used at the trial of the charge; 

"a,nd, except with his or her own consent, the trial shall not take place in his or 
her absence unless he or she so conducts himself or herself as to render the continu
ance of the proceedings in his or her presence impractical and the court has ordered 
him or her to be removed and the trial to proceed in his or her absence. 

"(4) When a person is tried for any criminal offence, the accused person or any 
person authorised by him or her in that behalf shall, ifhe or she requires and subject to 
the payment of such reasonable fee as may be prescribed by law, be given within a 
reasonable time, and in any event within thirty days after the end of the trial, a copy for 
the use of the accused person of any record of the proceedings made by of. on behalf 
ofthe court. 

"(5) No person shall be charged with or held to be guilty of a criminal offence 
. on account of any act or omission which did not at the time it took place constitute 

such an offence, and no penalty shall be imposed for any criminal offence which is 
more severe in degree or description than the maximum penalty which might have 
been imposed for that offence at the time when it was committed. 

"(6) No person who shows that he or she has been tried by any competent 
court for a criminal offence and either convicted or acquitted shall again be tried for 
that offence or for any other offence of which he or she could have been convicted at 
the trial for that offence save upon the order of a superior court made in the course of 
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. appeal or revision proceedings relating to the conviction or acquittal: 
"Provided that nothing in any law shall be held to be inconsistent with or in 

contravention of this subsection by reason only that it authorises any court to try a 
member of a defence force for a criminal offence notwithstanding any trial or convic
tion of the member under service law; but any court so trying such a member and 
convicting him or her shall, in sentencing him or her to any punishment, take into ac
count any punishment awarded him or her under service law. 

"(7) No person shall be tried for a criminal offence ifhe or she shows he or she 
has been pardoned for that offence. 

"(8) No person charged with a criminal offence shall be compelled to give evi
dence at the trial. 

"(9) A person charged with a criminal offence in the High Court shall have the 
right to elect to be tried by a jury. 

"(10) Nothing contained in or done under the authority of any law shall be held 
to be inconsistent with or in contravention of-

"(a) subsection (3)(a), to the extent that the law in question imposes upon any 
person charged with a criminal offence the burden of proving particular facts; 

"(b) subsection (3 X e), to the extent that the law in question imposes reasonable 
conditions that must be satisfied if witnesses called to testify on behalf of an accused 
person are to be paid their expenses out of public funds. 

OBSERVATION 
The 1970 Constitution only dealt with trial associated with criminal offences. 

The draft Constitution includes trials associated with civil rights or obligations where a 
person claims that his or her rights are violated by an authority or other person . 

. ON FREEDOM OF SPEECH, CONSCIENCE, ASSEMBLY, 
ASSOCIATION AND MOVEMENT 

Section 2S states: (1) Every person shall the right to-
"(a) freedom of speech and expression, which shall include freedom of the press 

and other media; 
"(b) freedom of thought, conscience and belief, which shall include academic 
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freedom; 
. "(c) freedom to practise any religion and to manifest such practice; 

"(d) freedom to assemble and demonstrate peaceably and without arms; 
"(e) freedom of association, which shall include freedom to form and join asso

ciations and unions, including political parties and trade unions; 
"(f) freedom to petition the Executive for redress of grievances and to resort to 

the Courts forthe protection ofhis or her rights. 

"(2) Every person lawfully within The Gambia shall have the right to move freely 
throughout The Gambia, to choose his or her own place of residence within The 
Gambia, and to leave The Gambia 

"(3) Every citizen ofThe Gambia shall have the right to return to The Gambia. 

"(4) The freedoms referred to in subsections (1) and (2) shall be exercised 
subject to the law of The Gambia in so far as that law imposes reasonable restrictions 
on the exercise of the rights and freedoms thereby conferred, which are necessary in 
a democratic society and are required in the interests of the sovereignty and integrity 
of The Gambia, national security, public order, decency or morality, or in relation to 
contempt of court." 

OBSERVATION 
The 19760 Constitution did not specifically express rights to demonstrate peace

fully or the freedom to form and j oin political parties or to petition the executive for 
redress of grievances. 

POLITICAL lUGHTS TO ELECT OR BE ELECTED 
Section 26 of the draft Constitution reads: "Every citizen of The Gambia offull 

age and capacity shall have the right, without unreasonable restrictions-
"(a) to take part in the conduct of public affairs, directly or through freely 

chosen representatives; 
"(b) to vote and stand for elections at genuine periodic elections for public 

office, which elections shall be by universal and equal suffrage and be held by secret 
ballot" , 

"(c) to have access, on general termsofequaIity, to public service in The Gambia. " 
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OBSERVATION 
The 1970 Constitution did not have such a provision. 

FREEDOM TO MARRY ON THE BASIS OF MUTUAL CONSENT 
Section 27 reads: "(I) Men and women offull age and capacity shall have the 

right to many and found a family. 

"(2) marriage shall be based on the free and full consent of the intended parties." 

l' OBSERVATION 
The 1970 Constitution did not havl; such a provision. 

RIGHTS OF WOMEN 
Section 28 states: "(I) Women shall be accorded full and equal dignity of the 

person with men. 

"(2) Women shalllurve the right to equal treatment with men, including equal . 
opportunities in political, economic and social activities." 

RIGHTS OF CHILDREN 
Section 29 ofthe draft Constitution reads: "(i) Children shall have the right 

from birth to a name, the right to acquire a nationality and, subject to legislation en
acted in the best interest of children, to know and be cared for by their parents. 

"(2) Children under the age of sixteen years are entitled to be protected from 
economic exploitation and shall not be eIIlflloyed in or required to perform work that 
is likely to be hazardous orto interfere with their education or be harmful to their hea1th 
or physical, mental, spiritual, monil or Social development. 

"(3) A juvenile offender who is kept in lawful custody shall be kept separately 
from aduh offenders. " 

OBSERVATION 
The 1970 Constitution did not have such a provision. Notwithstanding, what 

should be added is the right of children to be protected from social exploitation in 
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addition to the economic exploitation as well as the right for juvenile offenders to be 
kept in rehabilitation centres. 

RIGHT TO EDUCATION 
The 1970 Constitution did not have such a provision. 
Section 30 reads: "All persons shall hav~ the right to equal educational oppor

tunities and fucilities and with a view to achieving the full realisation of that right-
"(a) basic education shall be free, compulsory and available to all; 
"(b) secondary education, including technical and vocational education, shall be 

made generally available and accessible to aU by every appropriate means, and in 
particular, by the progressive introduction offree education; 

"( c) higher education shall be made equally accessible to all, on the basis of 
capacity, by every appropriate means, and in particular, by progressive introduction 
offree education; 

"(d) functional literacy shall be encouraged or intensified as far as possible; 
"(e) the development ofa system of schools with adequate facilities at allleveJs 

shall be actively pursued. " 

RIGHTS OF TIlE DISABLED 
Section 31 reads: "(1) The right of the disabled and handicapped to respect 

and human dignity shall be recognised by the State and society. 

"(2) Disabled persons shall be entitled to protection against exploitation and to 
protection against discrimination, in particular as regards access to health services, 

. education and employment. 

"(3) In any judicial proceedings in which a disabled person is a party, theproce-
dure shall take his or her condition into account. " . 

The 1970 Constitution did not have such a provision. 

PROTECll10N OF LANGUAGE AND CULTURE 
Section 32 reads: "Every person shall be entitled to enjoy, practise, profess, 

maintain and promote any culture, language tradition or religion subject to the terms of . 
this Constitution and to the condition that the rights protected by this section do not 
impinge on the rights and freedoms of others or the national interest, especially unity." 
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PROTECTION FROM DISCRIMINATION 
Section 33 reads: "(\) All persons shall be equal before the law. 

"(2) Subject to the provisions of subsection (5), no law shall make any provi
sion which is discriminatory either of itself or in its effect. 

"(3) Subject to the provisions of subsection (5), no person shall be treated in a 
discriminatory manner by any person acting by virtue of any law or in the performance 
of the functions of any public office or any public authority. 

"(4) In this section, the expression "discrimination" means affording different 
treatment to different persons attributable wholly or mainly to their respective descrip
tions by race, colour, gender, language, religion, political or other opinion, national or . 
social origin, property, birth or other status whereby persons of one such description 

. are subjected to disabilities or restrictions to which persons'of another such descrip
tion are not made subj ect, or are accorded privileges or advantages which are not 
accorded to persons of another such description. 

"(5) Subsection (2) shall not apply to any law in so far as that law makes 
proVislon-

"(a) with respect to persons who are not citizens of The Gambia or to qua1ifica
tions for citizenship; 

"(b) with respect to the qualifications prescribed by this Constitution for any 
office; 

"(c) with respect to adoption, marriage, divorce, burial, devolution of property 
on death or other matters of personal law; 

"(d) for the application in the case of members of a particular race or tribe of 
customary law with respect to any matter in the case of persons who, under that law, 
are subject to that law. 

"(6) Subsection (3) shall not apply to anything which is expressly or by neces
sary implication authorised to be done by any such provision oflaw as is referred to in 
subsection (5). 

"(7) The exercise of any discretion relating to the institution, conduct or discon-
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tinuance of civil or criminal proceedings in any court that is vested in any person by the 
Constitution or any other law shall not be enquired into any court on the grounds that 
it contravenes the provisions of subsection (3) .. 

-'OBSERVATION 
The 1970 Constitution did not protect people from discrimination on the basis 

of gender, other opinions, social origin, property, birth and other status. However, IN 
in the draft Constitution other status may include the disabled but protection from 
discrimination on the basis of disability should be specifically mentioned. 

ON STATE OF EMERGENCY 
Section 34 reads: "( 1 ) The President may, at any time, by Proclamation pub

lished in the gazette, declare that. 
"(a) a state of public emergency exists in the whole or any part ofThe Gambia; 
"(b) a situation exists which, ifit is allowed to continue, may lead to a state of 

public emergency. 

"(2) A declaration made under this section shall lapse at the expiration of a 
period of seven days, or ifthe National Assembly is not then in session twenty one 
days, beginning on the day on which the proclamation is published in the Gazette 
unless, before the expiration of that period, it has been approved by a resolution of the 
National assembly supported by the votes of not less than two thirds of all the mem
bers thereof. 

"(3) A declaration made under subsection (1) may at any time be'revoked by 
the President by Proclamation which shall be published in the Gazette. 

"(4) A declaration made under subsection (l) that has been approved by a 
resolution of the National Assembly shall, subject to subsection (3), remain in furce so 
long as that resolution remains in force and no longer, 

"(5) A resolution of the National Assembly passed for the purpose ofthis sec
tion shall remain in force for ninety days or such shorter period as may be specified 
thert:in: 

"Provided that-
"(a) any such resolution may be extended from time tot time by a further reso-
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lution supported-
"(i) in the case of a first extension, by the votes of not less than three quarters of 

members of the National Assembly; 
"(ii) in the case of a subsequent extension, by the votes of not less than three 

quarters of all the members of the National Assembly, 
"but no extension shall exceed ninety days from the date of the resolution effect-

ing the extension; and , 
"(b) any such resolution may be revoked at any time by a resolution supported 

by the votes of the majority of all the members of the National Assembly. 

"(6) Any provision of this section that a declaration shall lapse or cease to be in 
force at any particular time shall be Without prejudice to the making of a further dec
laration under this section whether before or after that time. " 

FUNDAMENTAL RIGHTS AND FREEDOMS DURING A STAn: OF 
EMERGENCY 

Section 35 reads: "( I) An Act of the National Assembly may authorise the 
taking, during any period of public emergency, of measures that are reasonably justi-
fiable for dea1ingwith the situation that exists in The Gambia. . 

"(2) Nothing contained or done under the authority of such an Act shall be held 
to be inconsistent with or in contravention of sections 19, 23, 24 (other than subsec
tions (5) to (8) thereot) or 25 of this Constitution to the extent that it is reasonably 
justifiable in the circumstances arising or existing during a period of public emergency 
for the purpose for dealing with the situation." 

PROTECTION OF DETAINED PERSONS DURING STATE OF 
EMERGENCY 

Section 36 reads: "( I) Where a person is detained by virtue of or under any Act 
of the National Assembly referred to in section 35, the following provisions Shall 
apply: 

"(a) he or she shall, as soon as reasonably practicable, and in any case not later 
than twenty four hours after the commencement of the detention, be furnished with a 
statement in writing specifYing in detail the grounds upon which he or she is detained; 
and the statement shall be read, and if necessary, interpreted, to the person who is 
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detained in a language which he or she understands; 
"(b) the spouse, parent, child or other available next-of-kin of the person de

tained shall be informed by the authority effecting the detention and shall be pennitted 
. access to the person concerned at the earliest practicable opportunity, and in any case 

not later than twenty-four hours after the commencement of the detention; 

• 

"(c) where none of the persons mentioned in paragraph (b) can be traced or 
none of them is willing and able to see the person detained, the person who is detained 
shall be informed of this fact within twenty four hours of the commencement of the 
detention and he or she shal1 be informed ofhis or her right to name and give particu
lars of some other person who shall have the same right of access to the person who 
is detained as any of the persons mentioned in paragraph (b); 

"(d) not more than fourteen days after the commencement ofhis or her deten
tion, the authority which effected the same shall give notice in the Gazette stating that 

. he or she has been detained and giving particulars of the provision oflaw under which 
the detention is authorised; 

"(e) not more than thirty days after the commencement of his or her detention 
and lifterthat at intesvaIs of not more than ninety days during the continuance ofhis or 
her detention, the case of the person concerned shall be reviewed by a tribunal as 
provided ins subsection (2); 

"(f) the person who is detained shall be afforded every possible filcility to con
suh a legal pfactitioner ofhis or her choice who shall be permitted to make represen
tation to the tribunal appointed to review the case; 

"(g) at the hearing before the triburuu appointed for the review of his or her 
c;ase, the person detained shall be entitled to appear in person or by a legal practitio
ner ofhis or her choice and at his or her own expense. 

"(2) A tribunal appointed to review the cases of persons'who have been de
tained shal1 be composed of three persons being, or qualified to be appointed as, 
judges of the High Court. 

"(3) A tribunal composed of the same members shall not review more than 
once the case of a particular person who has been detained . 

"(4) On a review by a tribunal of the case of a person who has been detained, 
the tribunal may order the releaseofthe person or it may uphold the detention; and the 
authority by which the detention was ordered shall act in accordance with the decision 
.. 
... 17 

- -"-..-.. -, 



of the tribunal for the release of lIllY. perron. 

"(5) No person may be detained under or by virtue of an Act of the National 
Assembly referred to in section 3 5 during any state of emergency in excess of a total 
of one hundred and eighty two days (whether such days are consecutive or not) and, 
on the expiry of that period, any person who has been so detained shall be entitled to 
invoke the provisions of section 19 (right to personal liberty). 

"(6) In every month during the period in which a stale of public emergency is in 
force and in which there is ii sitting of the National Assembly, a Secretary of State 
authorised by the Preside1i&haii make a report to the national assembly of the num
ber ofperrons detained by virtue of or under anAct of the national assembly to which 
section.35 refers and the number of cases in which the authority which ordered the 
detention has acted in accordance with the decisions of the tribunal as provided in 
subsection (4). . 

"(7) For the aVoidance of doubt it is hereby declared that where the declaration 
of a state of public emergency is revoked or otherwise ceases to be in force, any 
person who is in detention or in custody by virtue of or under an Act of the national 
assembly to which section 35 refers, other than a person sentenced to imprisonment 
by a court for an offence against such a law for a term which has not then expired, 
shall be released immediately without further order. " 

, WHERE TO APPEAL TO FOR VIOLATION OF RIGHTS 
Section 37 reads: "( 1) If any persori alleges that any of the provisions of sec

tions 18 to 33 or seCtion 36 (5) of this Chapter has been, is being, or is likely to be 
contravened in relation to himself or herselfby any person he or she may apply to the 
High Court for redress. 

"(2) An application may be made under this section in the case of a person who 
is detained by some other p~fson acting on the detained person's behalf 

"(3) An application under this section shall without prejudice to any other ac
tion with respect to the same matter which is lawfully avai\able. 

'Jl!b 

"(4) Ifin any proceedings in any court subordinate to the High Court any ques
tion arises as to the contravention of any of the provisions of the said sections 18 to 33 
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or section 36 (5), that court may, and shall if any party so requests, refer the question 
to the High Court, unless, in the opinion of the su~rdinate court, the raising of the 
question is merely fiivolous or vexatious, 

"(5) The High Court shaII-
"(a) hear and determine any application made by any person pursuant to sub-' 

section (1) or (2); 
"(b) detemJine any question arising in the case of any person which is referred 

to it in pursuance of subsection (4); 
. "and may; in addition to the powers conferred on it by section 5 (which relates 

to defenee of the Constitution) make such order, issue such writ, and give such direc
tions as it may consider appropriate for the purposes of enforcing or securing the 
enfurcement of any of the provisions of the said sections 18 to 33 or section 36(5) to 
the protection of which the person concerned is entitled: 

"Provided that the High Court may decline to exercise its powers under this 
subsection ifit is satisfied that adequate means of redress for the contravention al
leged are or have been available to the person concerned under any law. 

"(6) The High Court shall co.nsiderevery application and ni'", eileeni'd I ed to it in 
jJwwanoe ofthissectionand, having heard arguments by or on behalf of the parties, shall 
pronounce its decision on the question in open court as soon as may be, and in the case 

. of arefereneeunder subsection (4), not 1aterthan thirty days after the conclusionofthe 
final addresses of the parties, 

"(7) AnAd of the National Assembly may confer on the High court such powers 
in addition to those confurred by this section as may appear to be fl/'CPSsary or desirable 
for the purpose of enabling the Court more effectively to exercise the jurisdiction con
ferred upon it by this section , 

"(8) The rights, duties, declarations and guarantees relliting to the fimdamental 
human rights and freedoms specifically mentioned in this Chapter shall not be regarded 
as excluding other rights which may be prescnbed by Act of the National AsSembly as 
inherent in a democr8cy and intended to secure the freedom and dignity of man. 


