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THE CONSTITUTION OF INDIA

Preamble

WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India into a
'[SOVEREIGN SOCIALIST SECULAR DEMOCRATIC REPUBLIC] and to secure to
all its citizens :

JUSTICE, social, economic and political;

LIBERTY of thought, expression, belief, faith and worship;

EQUALITY of status and of opportunity ;
and to promote among them all

FRATERNITY assuring the dignity of the individual and the *[unity and integrity of
the Nation];

IN QUR CONSTITUENT ASSEMBLY this twenty-sixth day of November, 1949,
do HEREBY ADOFT, ENACT AND GIVE TO QURSELVES THIS CONSTITUTION.

Notes on preamble

Batic Structure '

The objectives specified in the Preamble contain the basic structure of our Constitution, which
cannot be amended in exercise of the power under article 368 of the Constitution. For the theory
of “basic structure™, see the following judgments of the Sup Court :

() Keshavananda Bharali v. Stale of Kerala, AIR 1973 SC 1461, paragraphs 292, 437,
599, 682 and 1164,

(i) iIndira Gandhi v. Raj Narain, AIR 1975 SC 2299, paragraphs 251252 (Khanna, 1.),
paragraphs 664, 665 and 691 (Chandrachud, J.), paragraphs 555 and 575 (Beg. J.) (3
Judges out of 5).

(ii]y Minerva Mills v. Union of India, AIR 1980 SC 1789 (majority).

Interpretation by preamble

The preamble may be invoked to determine the ambil of-
(a}. Fundamental rights; and
(d) Directive principles of Stale Policy.
See the undermentioned decisions :
(7} Keshavanandg Bharati v, State of Kerala, AIR 1973 3C 1461,
(i} Chandra Bhawan v, State of Mysore, AIR 1970 S5C 2042, paragraph 13.
(iiiy Dharwad Employees v. State of Karnataka, {1990} 2 SCC 396, paragraphs 4 -27.

A living law

Constitution is not 1o be construed as a mere law, but as the machinery by which laws are made.
A Conslitution is a living and organic thing which, of all instramenis has the greatest claim to be
construed broadly and libesally: Goodyear India v. Swate of Haryana, AIR (1990 ) SC 781, 791,
paragraph 17,

I. Subs. by the Constitution (Forty-second Amendment) Act, 1976, sec2, for “SOVEREIGN
DEMOCRATIC REPUBLIC” (w.c.f. 3-1-1977).

2. Subs. by the Constitution {Forty-Sccond Amcndment) Act, 1976, sec. 2, for “unity of the Nation"
(we.l 3-1-1977).
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Powers

Powers must be derived from specific provisions of the Constitution; Syntherics & Chemicals
Ltd.v. State of U.P., {1990) SCC 109 {7 Judges Bench).

Ideals

The ideals of sacialism, secularism and democracy are claborated by- the enacting provisions.
See the undermentioned decisions :
() Bhim v. Union of India, AIR 1981 SC 234, paragraphs 39, 71-72.
(i} State of Kerala v. Thomas, AIR 1976 SC 490, 531; Waman Rao v. Union of india, AIR
1981 SC 271.

The word “Socialist”, read with articles 14 and 16, cnabled the court to deduce a fundamental
right to equal pay for equal work. The same wornd, when read with articic 14, enabled the court to
strike down a statute which faile. to achieve the socialist goal to the fullest extent. Undermentioned
decisions are relevant on this peint :

(i} Excel Wear v. Union of India, AIR 1979 SC 25, paragraph 24,
(i) Atam.Prakash v. Siate of Haryana, AIR 1986 SC 859, paragraph 5.
(i) Randhir v. Union of India, AIR 1982 SC 879, paragraph 8.
(iv) Nakara v. Union of India, AIR 1983 8C 130, paragraphs 33-34.
(v) Minerva Mills v. Union of India, AIR 1980 SC 1789, paragraphs 62 and 111.
{vi) Dharwad Employes v. State of Kamataka, (1990) 2 SCC 396, paragraph14-17.

Social Justice

Social justice enables the courts to uphold legistation—
(a) to remove economic unequalities;
(b) to provide a decent standard of living to the working people;
{c) to protect the interests of the weaker sections of the society.

See the undermentioned decisions :
(i) Lingappa v. State of Maharashera, AIR 1985 SC 389, pamagraphs 14, 16, 18 and 20.
(i) Nakara v. Union of India, AIR 1983 SC 130, paragraphs 33-34.

(iif) Sadhuram v. Polin, AIR 1984 SC 1471, paragraphs 29, 70 and 73.

Some Fundamental Aspects of the Indian Constitution

The Indian Constitution, adopted by the Constitnent Assembly on November 26, 1949 i§ 2
comprehensive document containing 395 articles and several Schedules. Besides dealing with the
structure of Govemment the Constitution makes detailed provisions for the rights of citizens and
other persons in a number of entrenched provisions, and for the principles to be followed by the
State in the govemance of the country, labelled a1 “Directive Principles of State Policy™.

Historical and geographical factors have been responsible for the build of the Constitution,
which is the second longest Constitution in the world. The framers of the Constitution were kecn
to preserve the democratic values to which Indians had attached the highest impornance in their
struggle for freedom. But they were also keen to make provisions considered to be necessary in the
light of the social and economic backwardness of certaln sections of society. They had alsa before
them the precedent of the Govemment of India Act, 1935 whose detailed provisions were found
suitable for adoption in the interests of continuity and cenainty. Some precautions for the
constitstional image being distorted or being impaired in its essential features, were also required.
All this has contributed to the length of the Indian Constitution,
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Sources of the Constitution

Sources of the [ndian Constitution can be best explained with reference to its principal parts.
The structural part of the Constitution is, to a large extent, derived from the Government of [ndia
Act, 1935, The philosophical pant of the Constitution has other sources. Part 111 on fundamental
rights partly derives its inspiration from the Bill of Rights, enshrined in the American Constitution,
and so also Part IV on directive principles of State policy from the [rish Constitution. The political
part {the principle of Cabinet Government and the relations between the executive and the Legisla-
ture) have been largely drawn from the British experience.

The Union-State relations find a similarity in the Act of 1935 and also in the Canadian Constitu-
tion, though the expanded concurrect list in the Seventh Schedule has a model in the Australian
Constitution. Part XTI, dealing with trade, commerce and intercourse, also appears (o derive
inspiration from the Australian Constitution. Some indigenous institutions like “panchayats™ have
been specifically encouraged and new ideals, such as, promotion of internationat peace and security,
Rave been woven into the fabric of the Constitution. The Constitution specifically provides for the
privileges of the members of Parliament and of the State Legislature, to some extent following the
Australian model,

The Nature of the Polity (the Preamble)

The preamble declares [ndia to be a sovercign, socialist, secular, democratic repubtic, It is
declared that the Constitution has been “given by the people to themselves”, thereby affirming the
republican character of the polity and the sovereignty of the people. The democratic character of
the Endian polity is illustrated by the provisions conferting, on the adult citizens, the fight to vote,
and by the provisions for elected representatives and responsibility of the executive to the Legisla-
ture.

The socialist character of the Indian Constitution is also emphasised in the Preamble, which
speils out the aspiration of the people to secure to atl citizens, social, economic and political justice.
The Preambile also affirms a determination to secure liberty of thought, expression, belief, faith and
worship and equality of status and opportunity, and to promote amongst the people a fecling of
fraternity, ensuring the dignity of the individual and the unity of the nation,

Being a sovereign Siate, India is free from any type of external control, It can acquire foreign
termitory and, if necessary, cede a part of the territory in favour of a forcign State, subject to certain
constitutional requirements; Maganbhai Ishwarbhai Patel v. Union of India, (1970) 3 SCC 100.

The Preamble is part of the Constitution; Keshvananda Bharati v. Statg of Kerala, AIR 1973
SC 1461,

Secularism

The Censtitution of India stands for a secular State. The State has no official religion. Secularism
pervades its provisions which five full opportunity to all persons to profess, practise and propagate
any religion of their choice. The Constitution not only guarantees a person’s freedoth of religion
and conscience, but also ensures freedom for one who has no religion, and it scrupulously restmins
the State from making any discrimination on grounds of religion. A single citizenship is assured to
all persons imespective of their religion. .

Fundamental law

The Constitution operates as a fundamenial law. The governmental organs owe theiy origin to
the Constitution and derive their authority from, and discharge their responsibilities within the
framework of the Constitution. The Union Parliament and the State Legislature are not sovereign.’
The validity of a law, whether Unjon or State,-is judged with reference to their respective
jurisdictions as defined in the Constitution, The judiciary has power to declare a Jaw unconstitutio-
nal, if the law is found to have contravened any provision of the Constitution,
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The indian Union

The Constitution describes India as a Union of States, thereby implying the indestructible nature
of its unity. No unit constituling the Indian Union can secede from it [V1! Constituent Assembly
Debates 43]. The country is divided into several units, known as States or Union Territories, and
the Constitution tays down not only the structure of the Union Government, but also the structure
of the State Governments,

Federal Structure

The Indian Constitution is basically federal in form and is marked by the traditional characterist-
ics of a federal system, namely, supremacy of the Constitution, division of power between the
Union and State Gover ext e of an ind dent judiciary and a rigid procedure for the
amendment of the Constitution. [t establishes a dual poluy. with clearly defined spheres of authority
between the Union and the States, to be exercised in fields assigned to them respectively. There is
an independent judiciary to determine issues between the Union and the States, Lo be exercised in
fields assigned to themn respectively. There is an independent judiciary to determine issues between
the Union and the States, or between one Siate and another. An amendment in the respective
jurisdictions of the Union and the States can be brought about only by invoking a special procedure
in Parliament and ratification by a majority of the Siate. However, there are marked differences
between the American federation (which is the classical federal model) and the [ndizn federation.
First, in America, there is a dual citizenship, whereas, in India, there is only one citizenship; Indian
citizens, wherever they reside, are equal in the eye of the law. Secondly, the Siates in America have
a right to make their own constitutions, where no such power is given to the States in India. Thindly,
the Indian Constitution exhibits a centralising tendency in several of its provision e,g, the adoption
of a lengthy Concurrent List, the power of Parliament 1o re-organise the political structure of the
country, supremacy of paliament over State Legislatures if there is a direct conflict between their
respective jurisdictions, vesting of the residuary legislative power in Parliament, and powers of
Governors to reserve Bills for the consideration of the President of the Republic. Fourthly, in certain
circumstances, the Union is empowered to supersede the authority of the State, or to exercise
powers otherwise vested in the Siates.

Sovereign

The word *sovereign’ means that the State has power to legistate on any subject in conformity
with constitstional limitations; Synthetics v. State of U.P., (1990) 1 SCC 109, paragrophs 35-37,
56-64, 106-108.

Contracts are subject to Constitution; D.T.C. v. Mazdoor Congress. AIR 1991 SC 101 (7

judges).

Parens Patrine

The doctrine of Parens Patrias can be invoked by reason of sovereignty; Charan Lal Sahu v.
Union of India, (1990) 1 SCC 613, paragraphs 35.37, 63, 74 and 100 (CB).



PART 1

THE UNION AND ITS TERRITORY

1. Name and territory of the Union.—(1) India, that is Bharat, shali be a Union of
States,

'1(2} The States and the territories therzof shall be as specified in the First Schedule. ]

{3) The territory of India shall comprise—

{a) Lhe territory of States;

?[(b} the Union termitories specified in the First Schedule; and)

{c) such other territorics as may be acquired.

Notes on Article 1

The Union of India is a federal Union, with a distribution of powers, of which the judiciary is
the interpreter. Although there has been considerable controversy whether [ndia is or is not a federa-
tion and although some writers have called it “quasi federal”, it would seem that essentially the
[ndian Constitution is a federal one; special reference of 1956, AIR1965 SC 745, 762.

Territory of India
The expression “territory of India™, whcmfvc: used, means the territory which, for the time
being, falls within article 1{3). Sec the undermentioned decisions ;
() Amar Singh v. State of Rajasthan, AIR 1935 SC 504.
(if) Masthan Sahib v. Chief Commissioner, Pondicherry, AIR 19621 SC 797, 803.

Territorial waters

Section 3(2) of the Territorial Waters, Continental Shelf, Exclusive Economic Zone and other
Maritime Zones Act, 1976 now provides that the limit of the territorial waters is the line, every
point of which is at a distance of twelve nautical miles from the nearest point of the appropriate
base line. Another notification of the Government dated 15 January, 1977 has exterrded the “exclus.
ive economic zone™ of India upto a distance of 200 naatical miles into the sea from the share base
line. This has been done under the Temitorial Waters, Continental Shelf, Exclusive Economic Zone
and other Maritime Zones Act, 1976, passed after the Constitution (40th Amendment) Act, 1976,

Action subsequent to acquisition

Foreign termitories which become part of India on acquisition may (£) either be admitted into the
Union, or (i) constituted into new States under article 2, or (iif) merged into an existing State under
article 3{a) or 3(b), or (iv) formed into a Union termitory, Of course, a foreign temitory would not
come under anticle 1(3) {¢) until there is legal transfer of territory to India, so as to constitute its
“gcquisition” in international law. Ses the undermentioned decisions :

() Harivansh v, State 'of Maharashtra, (1971) 2 SCC 54, 56.
(i) Masthan Sahib v. Chief Commissioner, Pondicherry, AIR 1962 SC 797, 803.

iy Amar Singh v. State of Rajasthan, AIR 1955 SC 504,

1. Subs, by the Constitution {Seventh A d ) Act, 1956, sec.2, for clause {2).
2. Subs. by the Constitution (Seventh Amendireat) Act, 1956, tec.2, for subclause (b).
5 .
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Law applicable to acquired territory )
On acquisition of territory, the pre-acquisition laws and the rights acquired therein may continue,
only if the new Government chooses to recognise them unequivocally, Vinod Kumar v. Gangadhar,
AIR 1981 SC 1946, paragraphs 29-30.

2. Admission or establishment of new States.—Parfiament may by law admit into
the Union, or establish, new States on such terms and conditions as it thinks fit.

12A. Sikkim to be associated with the Union.—[Rep. by the Constitution (Thirry-
sixth Amendment) Act, 1975, sec.5 (w.ef 26-4-1975).]

3. Formation of new States and alteration of areas, boundaries or names of
existing Smtcs.—Parllamcnt may by law—

(a) form a new State | by separation of territory from any State or by uniting two or
more States or parts of States or by uniting any temitory 1o a pan of any State;

{b) increase the area of any State;

(c} diminish the area of any State;

() alter the boundaries of any State;

{e) alter the name of any State:

?[Provided that no Bill for the purpose shall be introduced in either House of Parlia-
ment except on the recommendation of the President and unless, where the proposal
contained in the Bill affects the area, boundaries or name of any of the States’***ihe
Bill has been referred by the President to the Legislature of that State for expressing its
views thereon within such period as may be specified in the reference or within such
further period as the President may allow and the period se specified or allowed has
expired.] .

‘| Explanation I.—In this article, in clauses (a) to (e}, "State’" includes a Union terri-
tory, but in the proviso, “State” does not include a Union territory.

Explanation I.—The power conferred on Parhament by clause (a) includes the power
to form a new State or Union territory by uniting a part of any State or Union territory
to any other State or Union territory.]

Notes on Article 3

Effects of re-organisation of territory on existing laws

The principles retating to a change of sovercignty in international law are not applicable to a
re-organisation of temitory of a State under anicle 3. When such an adjustment or re-organisation
of territories takes place, the existing laws as well as administrative orders in a particular territory
continue to be in force and continue to be binding upon the successor State, so long as they are not
modified, changed or repudiated by the successor State, See the undermentioned decision

I. Ins. by the Constitution (Thirty-ffth Amendment) Act, 1974, sec.2 (we.f. 1-3.1975)

2. Subs. by the Constitution (Fifth Amendment) Act, 1955, sec.2, for the proviso,

3. The words and letters “specified in Part A or Part B of the First Schedulke™ omitted by the Constitution
{Scventh Amendment) Act, 1936, sec.29 and Sch.

4. [ns. by the Constitution (Eighteenth Amendment) Act, 1966, 3cc.2.
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Siate of Punjab v, Balbir, AIR 1977 SC 629, paragraphs 13-14.

Reference of Biils

Once the original Bill is referred to the State or States, the purpose of the proviso is served and
no fresh reference is required every time an amendment to the Bill is moved and accepted according
10 the rules of procedure in Parlizment. Parliament is not bound to accept or act upon the views of
the State Legislature, even if those views are received in time: Babulal v. State of Bombay, AIR
1960 5C 51, 54.

4. Laws made under articles 2 and 3 to provide for the amendment of the First
and the Fourth Schedules and supplemental, incidentzl and consequential
matters.—(1) Any law referred 10 in article 2 or article 3 shall contain such provisions
for the amendment of the First Schedule and the Fourth Schedule as may be necessary
to give effect to the provisions of the law and may also contain such supplemental,
incidental and consequential provisions (including provisions as to representation in
Parliament and in the Legislature or Legistatures of the State or States affected by such
faw) as Parliament may deem necessary.

(2) No such law as aforesaid shall be deemed (o be an amendment of this Constitution
for the purposes of anicle 368,



PART II

CITIZENSHIP

5. Citizenship at the commencement of the Constitution.—At the commencement
of this Constitution, every person who has his domicile in the territory of India and—
{a) who was bom in the territory of India; or
(b} either of whose parents was bom in the territory of India; or |
{c) who has been ordinarily resident in the territory of India for not less than five’
years immediately preceding such commencement,
shall be a citizen of India.

Notes on Article §

Every person . )
The expression “every person” includes—
{a) a prisoner;,
(&) a member of the armed forces (but subject to article 33).
See the undermentioned decisions :
(§) Staie of Maharashira v. Prabhakar, AIR 1966 SC 414, 426.
(i} Sunil Batra v. Dethi Admn., AIR 1978 SC 1675,
(i} Ls. Col. Prithi Pal Singh Bedi v. Union of India, AIR 1982 SC 1413, paragraph 45,

One domicile
Under the [ndian Constitution, there is only one domicile viz, the domicite of the country and

there it no sepamte domicile for a state; Pradeep v. Urion of India, AIR 1984 SC 1420, paragraphs
8-9.

6. Rights of citizenship of certain persons who have migrated to India from
Pakistan.—Notwithstanding anything in article 5, a person who has migrated to the
territory of India from the termitory now included in Pakistan shall be deemed to be 2
citizen of India at the commencement of this Constitution if—

(a) he or either of his parents or any of his grand-parents was bomn in India as
defined in the Government of India Act, 1935 (as originally enacted); and

(b} (i) in the case where such person has so migrated before the nineteenth day of
July, 1948, he has been ordinanly resident in the territory of India since the
date of his migration, or
(#i) in the case where such person has so migrated on or after the nincteenth
day of July, 1948, he has been registered as a citizen of India by an officer
appointed in that behalf by the Government of the Dominion of India on an
application made by him therefore to such officer before the commencement
of this Constitution in the form and manner prescribed by that Government ;

Provided that no person shall be so registered unless he has been resident in the
territory of India for at least six months immediately preceding the date of his applica-
tion.
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7. Rights of citizenship of certain migrants to PaKistan.—Notwithstanding
anything in articles 5 and 6, a person who has after the first day of March, 1947, migrated
from the territory of India to the territory now included in Pakistan shall not be deemed
te be a citizen of India :

Provided that nothing in this article shall apply to a person who, after having so
migrated to the territory now included in Pakistan, has returned to the territory of India
under a permit for resettlement or permanent return issued by or under the authority of
any law and every such person shall for the purposes of clause (b) of article 6 be deemed
to have migrated to the territory of India after the nincteenth day of July, 1948,

8, Rights of citizenship of certain persons of Indian origin residing outside
India.—Notwithstanding anything in article $, any person who or either of whose
parents or any of whose grand-parents was born in India as defined in the Government
of India Act, 1935 (as originally enacted), and who is erdinarily residing in any country
outside India as so defined shall be deemed to be a citizen of India if he has been
registered as a citizen of India by the diplomatic or consular representative of India in
the country where he is for the time being residing on an application made by him
therefore to such diplomatic or consular representative, whether before or after the
commencement of this Constitution, in the form and manner prescribed by the Govern-
ment of the Dominion of India or the Government of India.

9, Persons voluntarily acquiring citizenship of a foreign State not to be
citizens.—No person shall be a citizen of India by virtue of article 5, or be deemed to
be a citizen of India by virtue of article 6 or article 8, if he has voluntarily acquired the
citizenship of any foreign State.

Notes on Article 9

Obtaining Passport
Mere proof of the fact that the person has oblained a passport from a foreign country is not
sufficient to sustain an order for deportation or prosecution, unless there has been a decision of the
Centra! Govemment under section 9(2), Citizenship Act. The inquiry by the Central Government
under section 9(2), Citizenship Act is quasi-judicial. See the undermentioned decisions :
() Govi. of AP, v, Syed Md., AIR 1962 SC 1778; Staie of U.P. v. Roshan, (1969) 2 SCWR
232,
(i) State of U.P. v. Rahimawliah, AIR 1971 SC 1382; State of Gujarat v. lbrahim, AIR
1974 SC 645, paragraph 8.
(i) Ayub Khar v. Commissiorer of Police, {1965) 2 SCR 884; Moinuddin v. Govt. of Indic,
(1967) 2 SCR 401,

Section $(2), Citizenskip Act

The Central Government, is vested, by section 9(2), Citizenship Act, with exclusive jurisdiction
to determine the question whether 8 person, who was a citizen of India, has lost that citizenship by
having voluntarily acquired the citizenship of a foreign State. This question cannot be determined
by any court, either by suil orin a proceeding under article 226 or under article 32. If (his question
arises in such proceedings, the court should stay the proceedings to enable the parties to obtain the
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determination of the Central Government under section 9(2), Citizenship Act, or restrain the
Government from giving effect to the order of depertation until the question under section 9(2) is
determined by the Central Government.

A State Government has no jurisdiction to determine this question untess the function is
delegated by the Central Government, under article 258 of the Constitution. Undermentioned
decisions support the above propositions : A

(i) Govt. of A.P.v. Syed Md.. AIR 1962 SC 1778 State of U.P. v, Roshan, (1969)2 SCWR
232, 233,
(i) Akbar v. Union of indis, AIR 1962 SC 70, 72.
(iif) Izhar Ahmed v. Union of India, AIR 1962 SC 1052,
(iv) State of M.P. v. Peer Md., AIR 1963 SC 645, 647.
(v) Anwarv. Sate of . & K., (1971) 3 8CC 104, 107.

10, Continuance of the rights of citizenship.—Every person who is or is deemed
to be a citizen of India under any of the foregoing provisions of this Part shall, subject
to the provisions of any law that may be made by Parliament, continue to be such citizen,

11. Parliament to regulate the right of citizenship by law.—Nothing in the forego-
ing provisions of this Part shall derogate from the power of Parliament to make any
provision with respect to the acquisition and termination of citizenship and all other
matters relating to citizenship.



PART III

FUNDAMENTAL RIGHTS

General

12. Definition.—In this Part, unless the context otherwise required, “the State”
includes the Government and Parliament of India and the Government and the Legisla-
ture of each of the States and all local or other authorities within the territory of India
or under the control of the Government of India.

Notes on Article 12

State action

The historical context in which the doctrine of “Siate action™ evolved in the U.S. is irrelevant
for India. But the principle behind the doctrine (State aid, control and regulation so impregnating
a private activity as to give it the colour of “State action™) is of inlerest to us to the limited extent
1o which it can be indianised and harmoniously blended with our constitutional jurisprudence;
M.C. Mehta v, Union of India, AIR 1987 S8C 1086.

Local authorities : Writ by

A local authority having a legal grievance may be able to take out a writ, Thus, a writ was issued
on the petition of a local authority against a public utility concern, for the latter’s failure to fulfil
its starutory obligation to supply power to the local authority, a consumer; Corporation of Nagpur
v.NEL & P.Co., AIR 1985 Bom 498.

State
The definition of “State” is not confined to a Government Department and the Legislature, but
extends to any action—administrative (whether statutory or non- statatcty), judiciat or quasi-judi-.
cial, which can be brought within the fold of *State action” being action which violates a fundamen-
tal right. See the undermentioned decistons :
M R v. International Airport Authovity of India, AIR 1979 SC 1628, 1638,
paragraphs 14-16; Siate of Punjab v. Raja Ram, AIR 1981 SC 1694, paragraph 5.
(i) Guiam v. State of U.P., AIR 1981 5C 2198, pamgraph 23.
(iiy Som Prakash v. Union of India, AIR 1981 SC 212, paragraphs 34, 37.
Even a private body may be “State™; Mahabir Auto Stores v. Indian Gil Corporation, (1990) 3
SCC 752,

Other authorities
Judicial decisions have given a wide scope to the expression “ather authorities” in article 12,
The main theory evolved is that of “instrumentality or agency” of Government. This is a concept
wider than a “department of the Government”. It embraces cvery public authorily exercising statu-
tory powers, every authorty created under statue and even a non-statitory authority exercising
public functions.
Undermentioned decisions may be scen in this connection:
() Som Prakash v. Union of India, AIR 1981 SC 212 ; Tajinder Singh v. Bharat Petroleum
Corpn. Lid., (1986) 4 SCC 237.
(i) State of Punjab v. Raja Ram, (1981) 2 SCC 66, paragraphs 9-10.
(iii) Sukhdev v. Bhagatram, AIR 1975 SC 1331, 1342,
1t
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(iv) K.S Ramamurthy v. Chief Commissioner Pondicherry, AIR 1963 5C 1464.
(v} Umesh Chandra v. V.N. Singh, AIR 1967 Pat 3, 9(FB).

(v} Paramaima Sharan v. Chief Justice, AIR 1964 Raj 13,

(vii) Sabhajii v. Union of India, AIR 1975 SC 1329; Mysore SRT.C. v. Devraj, AIR 1976
SC 1027, Paragraph 14; Premji Bhai v. Delhi Development Authority, AIR 1980 5C 738,
paragraphs 8, 9.

(viil) Masthan Sakib v. Chief Commissioner, Pordicherry, AIR 1962 8C 797,

What is, and what is not a “State™ has been the subject- matter of rich case law under anicle
12. From the numerous decisions on the subject, a judgment of the Andhra Pradesh High Court has
culled out certain propositions; B. Hagsan Ali Khan v, Director of Higher Education, A.P., (1987)
4 Reports 198 (A.P.), decided on 23rd January, 1987 (Writ Petition No. 3065 of 1978). The judg-
ment says thol the essential tests to determine whether a particular institution is “other authority™
within the meaning of article 12 are substantial financial aid, control by the Govemment, perform-
ance of public functions and entrustment of governmental activities. All of these are not essential,
and, in a particular case, one or a combination of more than onc of them may sulice. In the leading
case of Ajay Hasia v. Khalid Mujib, 1981 5C 481 (Registered Society), the Regional Engineering
College was held to be a "State™. P.N. Bhagwati, ). observed as under in that case —

“The constitutional philosophy of a democratic socialist republic requires the Government to
undertake a multitude of socio-economic operations and the Government, having regard to the
practical advantages of functioning through the Legal device of a corporation embarks on myriad
commercial and economic activities by resorting to the instrumeniality or agency of a corporation,
but this contrivance of carrying on such activities through a corporation cannot exonerate the
Government from its basic obligation 10 fespect the Fundamenital Rights and not to override them,
The mandate of a corporation may be adepted in order to free the Government from the inevitable
constrains of red- tapism and slow motion but by doing so, the Govemment cannot be allowed to
play truant with the basic human rights. (therwise, it would be the casiest thing for the Government
bo assign to a plurality of corporations almost every State business such a1 Post and Telegraph, TV
and Radio, Rail Road and Telephones-in shont every economic activity-and thereby cheal the people
of India out of the Fundamenta) Rights guaranteed 1o them.”

In the above judgment of the Supreme Court Mr. Justice Bhagwati enunciated the following test
for determining whether an <titity is an instrumentality or agency of the State:—

“(1) One thing is clear that if the enlire share capital of the corporation is held by Govemment,
it would go a long way towards indicating that the corporation is an instrumentality or agency or
Government.

{2) Where thg financial assistance of the State is so much as to meet almost entire expenditure
of the corporatjon, it would afford some indication of the corporation being impregnated with
govemmental gharacter.

(3) It may also be a relevant factor whether the corporation enjoys monopoly status which is
the Sate conferred or State protected.

(4) Existence of deep and pervasive State control may afford an indication that the corporation
is a State agency or instrumentality.

{5) If the functions of the corporation of public importance and closely related to governmental
functions, it would be a relevant factor in classified the corporation as a instumentality or agency
of Govemnment.

(6) Specifically, if a department of Government is transferred to a corporation, it would be a
strong factor supportive of this inference of the corporation being an instramentality or agency of
Govemment.”

The Delhi Transport Corporation is “State™; D.T.C, v. Mazdoor Congress, AIR 1991 SC 101,
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Agency outside India

A instrumentality or agency of the Stale having operstions cutside India must comply with
Indian tabour legislation; Lema Khan v. Union of Indie, AIR 1987 SC 1515; (1987) 2 SCC 402,

Examples of authorities held to be State

The Children Aid Socicty should be treated 25 a State within the meaning of articke 12, as il is
undoubtedly an instrumeniality of State. ‘The sociely has, therefore, to regulate its activities, not
only in accordance wilh the statutory requirements, but also act in a manner satisfying the require.
ments of the constitutional provisions in articles 21 and 24, a5 also the Directive Principles of the
State Policy; Sheela Barse v, The Secretary, Children Aid Society, AIR 1987 SC 656 (P.N.
Bhagwati, C.). and R.S, Pathak, J.}.

‘The Rajasthan Stare Electricity Board is ‘State’ within the meaning of that expression used in
article 12 of the Constitution so that is amendable to the writ jurisdiction under article 226 of the
Constitution. For the same reason, it is obvious that if a case of violation of a right under article
14 of the Conslitution is made out by the petitioner against the Board, then there would be no
impediment in granting relief under article 226 of the Constitution; D.C M, Lid v. Assistant
Engineer (H.M.T. Sub-division), Rajasthan Swate Electricity Board, Kota, AIR 1988 Raj 64,

There ane tests formulated by several cases of the Supreme Court to find out whether an institu-
tion is a “State”. There cannot indeed be a straight jacket formula [t is not necessary that all the
tests should be satisfied or reaching the conclusion either {or or against holding an institution to be
“State”. In a given case, some of the fealures may emerge so boldly and prominently that a second
view may not be possible, There may yet be other cases where the malter would be on the border
line and it would be difficult to take one or other view outright; Tekraj v. Union of india, AIR
1988 SC 469.

Private Body

A private body which is an agency of the State may be a “Siate " Star Enterprises v. City and
Indusirial Development Corpn. of Maharasira, {1990) 3 5CC 280,

Co-operatives

The Co-operative Socicties are not created ny the Co- operative Societies Act and they are not
statutory bodies. They are only functioning in accordance with the provisions of the Act, Moseover,
the Government has no shares in the Co-operative Socicties. There is no deep and prevasive State
Control. The managemenl of the societies does not vest in the Government, or in the representatives
of the Government Bank, The management is, under the effective contro! of commitiee elected by
the members of the society, The statutory regulation or restriction in the functioning of the societies
is not “an imprint of the State under article 12" Hence no writ will lic against a co-operative society
governed by the Kerala Co-operative Societies Act; P, Bhaskaran v. Additienal Secretary,
Agricwliural {Co- operation) Department, Trivandrum, AIR 1988 Ker 75,

Right to shelter

In a Supreme Court judgment, there are dicta (Sabyasachi Mukharji, L) that shelter is one of
our fundamental rights; Prubhakaran Nair v. Siate of T.N., (1987) 4 SCC 231, 261, paragraph 36:
AlR 1987 sC 2117.

13. Laws inconsistent with or in derogation of the fundamental rights.—(1) All
laws in force in the territory of India immediately before the commencement of this
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Constitution, in so far as they are inconsistent with the provisions of this Part, shall, 1n
the extent of such inconsistency, be void.

(2) The State shall not make any law which takes away or abridges the rights
conferred by this Part and any law made in contravention of this clause shall, to the
extent of the contravention, be void,

(3) In this article, unless the context otherwise requires,—

(a) “law” includes any Ordinance, order, bye-law, rule, regulation, notification,
custom or usages having in the territory of India the force of law ;

(&) “laws in foree” includes laws passed or made by a Legislature or other competent
autherity in the territory of India before the commencement of this Constitution and not
previously repealed, notwithstanding that any such law or any part thereof may not be
then in operation cither at all or in particular areas.

'[(4) Nothing in this anticle shall apply to any amendment of this Constitution made
under article 368.]

Notes on Article 13

The main object of article 13 is 10 secure the paramountly of the Constitttion in regard to
fundamental rights. The first clause relates to the laws already existing in force and declares that
pre-Constitution laws are void 1o the extent 1o which they are inconsistent with the fundamental
thu. The second clause relates to post-Constitution Jaws and prohibits the State from making 4 law
which either takes away totally or abrogates in part a fundamentals right The expression “the State™ is
to construed in conformity with articke 12 as judicially interpreted. The ambit of the ex pression “law”™
is defined in article 13{3Xa) itself, 50 as to ensure that the paramountey of the Constitution extends also
o;

(a) temporary laws, such as ordinances acts as well as permaneny;

(b} stawiory instruments in the nawre of subordinate legislation, specifically described ns
“order, bye-taw, rule, regulation, notification having in the territory of India the force of
law™;
non-legistative sources of law, that is 1o say, custom or usage having in the territory of
India the force of law.

The object of the definition in article 13 is 1o ensure that instruments emanating from any source
of law—permanent or lemporary, legislative or judgment or any other source—will pay homage 10
the constitutional provision relating to fundamental rights, At the same time, clause (4) seeks to
ensure that a constitutional amendment does not fall within the definition of law in article 13, and
its validity cannot be challenged on the ground that il violates a fundamental right, But it should
be noted that fundamental rights as such, while not immune from constitutional amendment, may,
in some cascs, from part of the theory of basic featres, enunciated in cenain decisions by the
Supreme Court. The chronotogy of important of Supreme Court decisions on the subject is as under:

(¢) Golek Nath v. State of Punjab, AIR 1967 SC 1643,

(ii} Keshavanada Bharati v. State of Kerala, AIR 1973 5C 1461, which, while upholding
the validity of the Constitution (24th Amendment) by which article F3(4) was insarted,
taid down (by majority) the theary that there were cemain basic features which could ot
be amended under the amending power.

(iify Minerva Mills v, Union of India, AIR {980 SC 1789, which declared that even though
the 42nd Amendment sought to amend article 368 (relating to the amending power) to
declared that there shall be no limitation whatseever on the constituent power of Parlia-

(c

—

I. Ins. by the Constitution (Twenty-fourth Amendment) Act, 1971, sec. 2.



Anicle 14 The Constitution of India 15

ment to amend, by way of addition, variation or repeal, the provisions of the Constitution
under article 368, a Constitution amendment which relates 10 3 basic feature (e.g. total
exclusion of judicial review) would be void.

(fv) Waman Rae v. Union of India, AIR 1981 SC 271, paragraph 15, re- affirming ihe ahove
limitation ot the Constituent power.

(v} Bhim Singhfi v. Union of India, AIR 1981 8C 234,

(vi} S.P. Gupta v, Union of India, AIR 1982 SC 149 and Sampath Kumar v, Union of India,
AIR 1987 5C 356, both being decisions which, while upholding the validity of a particu-
lar amendment, impliedly proceed on the proposition that a constitutional amendment
cannot override a basic feature,

Working of Act

How an Act has been worked may be looked at for assessing validity; Charanlal Sahu v, Union
of India, 1990 1 8CC 613, 667.

Basit featurer
The “basic features” of the Constittion cannot be amended by exercising the power of amend-
ment under article 368, The Constitution {42nd Amendment) Act, 1976, which insented in article
368(5) a provision that there is no timitation on the constiment power of the Parliament o amend
the Constitution, has been invalidated by the Supreme Court, adhering 1o the doctrine of basic
features. Though fundarnental rights, as such, are not immune from amendment en Bloc. particular
rights or parts thereof may be held as basic features. See the undermentioned cases :
(§) Keshavananda Bharati v. Siate of Kerala, AlR 1973 SC 1461, paragraphs 759, 850,
1574, 1582, 1595, 1840, 1916, 2079 (overruling Golaknath Case).
(15) Minerva Mills v. Union of India, AIR 1980 5C 1789,
(i} Waman Rao v. Union of India, AIR 1981 SC 271, paragraph 15.
(iv) Srinivasa v. State of Karnaiaka, AIR 1987 SC 1518.

Right to Equality

14, Equality before law.—The State shall not deny 1o any person equality before
the law or the equal protection of the laws within the temritory of India.

Notes on Article 14

Source : The source of article 4 lies in the American and the Irish Constitutions. It may be
mentioned that the Preamble to the Indian Constitution speaks of equality of status and of oppontun-
ity and this article gives cffect to that principle in the text of the Constitution. In a sense, the demand
for equality is linked up with the history of the freedom movement in India. Indians wanted the
same rights and previleges that their British masters enjoyed in India and the desire for civil rights
was implicit in the formation of the Indian National Congress in 1885, The Commonwealth of India
Bill, 1925, in clause 8 demanded, inrer alia equality before the taw and provided especially that
there was to be “no disqualification or disability on the ground only of sex”, along with the provi-
sion that all persans were o have equal nght to the use of “roads, courts of justice and all other
places of business or resort dedicated to the public”, See Chakravarty and Bhattacharya, Congress
im Evolution, (1940), page 27. The right to equality finds ptace in the repent drawn up by Motilal
Nehru as Chairman of the Committee appointed to determine principles of the Constitution for India
(1928). The Karachi resotution {(March 1931 reiterated, inrer afia, this right in the resolution on
fundamental rights and economic and social change. Chakravarty and Bhattacharya, Congress in
Evolution, (1940) page 28. The Sapru report (1945) incorporating the proposals of the Sapru
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Committee, while laying emphasis on “minorities” did enunciate the fundamental rights and in page
260 of the report, described the fundamental rights of the proposed new Constitution as a standing
warning to all—

“that what the Constiration demands and expects is perfect equatity between one section of the

community and another in the matter of political and civic rights, equality of liberty and security

in the enjoyment of the freedom of religion, worship, and the pursuit of the ordinary applica-
tions of life."

Scope: Article 14 is to be understood in the light directive principles; fndra Sawhney v, Union
of India, AIR 1993 SC 447, Paragraph 4.

Limitations ; Broadly speaking, judicial decisions interpreting article 14 while recognising the
paramount nature sof the fundamental rights, recognise, the need on considerations of reality to have
certain limitations. It is often stated that equality before the taw guaranteed by the first part of article
14, is a negative concept while the second pan is a more positive concept. Neither pant of the article
is above the recognition of exceptions and qualifications on special grounds. Thus, while the first
part which is mentioned by Dicey (Dicey, Law of the Constitution, 9h edition, page 202) as a
second corollary of the rule of law would rule out any special ‘previlege’ for any authority or
person. But Constitution does give certain privileges to the President and the Governors (and also
to Members of Parliament and State Legislatures). Moreaver some of its provisions, as interpreted,
result in a cenaip elemen: of discrimination. For example, the liability of the State in ton is ¢ven
today in India not nccessanly the same as the liability of any private employer. According 1o current
theory, no suit lies against the Govemment for an injury in the course of exerrise of the ‘sovercign'
functions of the Government; State of Rajasthan v, Vidyawari, AIR 1962 S5C 933, 935; Kasturi
Lal v. Siate of U.P., AIR 1965 SC 1039; Shyam Sundar v. State of Rajasthan, AIR 1974 SC 890,
paragraph 21,

Similarly, in the statutory framework of India, one does unfortunately come across provisions
which introduce or maintain a certain amount of inequality between Government officers and ordin-
ary citizens. For example for a suit against the Government dr against a Government officer for an
act purporting to be done by the latter in his official capacity a two month notice is ordinarily
required under section 80 of the Code of Civil Procedure, 1908. Similarly, where a public servant
who is not removable from his office except by or with sanction of the Governmenlt, is accused of
an offence committed by him while acting or purporting to act in the discharge of his official duties,
criminal courts are barred from taking cognizance of such an offence without previcus sanction of
the Central Govemment or the Stale Government, {as the case nay be) under section 197 of the
Code of Criminal Procedure, 1973.

The test : In determining the validity of such provisions, courts in India have followed the
general principle that equal protection of the laws means the right to equal trearment in similer
circumstances, Courts have upheld legislation containing app ly discriminatory provisions
where the discrimination is based on a reasonable basis. By ‘reasonable’, it is meant that the
classification must not be arbitrary bul must be rational. The classical test as judicially enunciated
requires the fulfilment of two conditions, namely,

{1} The classification must be founded on an intelligible differential which distinguishes
those that are grouped together from others,

{2) The differential must have a rational relation to the object sought to be achieved by the
law under challenge. Judicial decisions laying down Lhe imponzni propositions on the
subject are the following -

{7} Chiranjit Lal v. Union of India, (1950} SCR 869.

(i) State of West Bengal v. Anwar Ali, (1952) SCR 289.

(67} Dhirendra Kumar Mande! v. Superintendent and Legal Remembrancer of Legal Affairs,

(19553 1 SCR 244,
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(iv) Ameeroonissa v, Mehboob, (1953) SCR 401, 414,

(v) Yusuf v. Siate of Bombay, AIR 1954 SC 321,

(vi} Chitralekha v. State of Mysore, AIR 1964 SC 1823, 1827,

(vii} Inre, Special Courts Bill, 1978, AIR 1979 SC 478, paragraphs 74, 78, 80 to 89.
(viii) General Manager v. Rangachari, AIR 1962 SC 34.

(ix) Balaji v. Srate of Mysore, AIR 1963 SC 647, 664,

(x} MNakara v. Union of India, AIR 1973 SC 130, paragraph 14.

(xi} Marajog v. Bhari, AIR 1966 SC 44,

(xii) Atam Prakash v. State of Haryana, AIR 1986 SC 859.

(xifif} Pradeep v. Union of India, AIR 1984 SC 1420.

(xiv)  Usamanbhai v. State of Gujarai, AIR 1983 SC 1213.

Reasonableness ! An important consequence of the rights to equality is the element sof
reasonableness. Classification which is unreasonable is open to challenge and 1o this extent the
policy of legislation is open to judicial review. This aspect is iflustrated éinter alia, in the following
decistons ;—

() Northern India Caterers v. Siate of Punjab, AIR 1967 SC I581.
(i) NMCS Mills v. Ahmedabad Municipality, AIR 1967 SC 1801, 1810.
(i) Nagpur Improvement Trust v. Luther, AIR 1973 SC 689, 694.

Eguals and Uneguals; Unequals are not onty permited 1o be treated unequally but also they
have to be so treateds; St. Stephens” College v. University of Dethi, (1992) 1 SCC 558, paragraphs
57-100.

Flexibility
Article 14 has an in built flexibility to allow reasonable classification passed on an objective
basis; Grariles v. Siate of Tamil Nadu, JT {1994) | SC 374,

Arbitrary action and discretion

Legislation which give a wide power 1o the executive 1o select cases for special treatment,
without indicating the policy, may bel set aside as violative of equatity. On the one hand, provisions
which lay down policy are likely to be upheld. But on the other hand, provisions which fail to give
such guidance are likely to upheld. But, on the other hand, provisiens which fzil to give such guid-
ance are likely 1o be upheld. Bul, on the other hand, provisions which fail (o give such guidance
are likely to be invalidated. Important judicial decisicn on this subject are:

(i) State of West Bengal v. Anwar Ali, (1952) SCR 913,

(i} Meenakshi Mills v. Vishwanath, AIR 1955 SC 13,
(&ii} Avinder v. State of Punjab, AIR 1979 SC 321, paragraph 9,
(iv) Ajir Singh v. State of Punjab, AIR 1967 SC 885, 886.

In Shri Sita Ram Sugar Co. Lid. v. Union of India, AIR 1950 SC 1277, 1297, the Supreme
Court (Mr. Justice Thommen) has taid down, that “any act of the repasilory of power, whether
legistative or administralive or quasi-judicial is open to challenge, if it is in conflicy withs the
Conslitulion or the goveming Acl or the general principles of the law of the land, or if it is so
arbitrary ar unreasonable that no fair minded au thority could ever have made it”,

Thesc observations were made in the context of a challenge to an order for the price fixation of
levy sugar under the Essential Commodities Act, 1955, In Feotnote 8 to paragraph 52 of the judg-
ment, the following.English and American cases as well as Canadian and Australian cascs, have
been collected :

“{8) See the observations of Lord Russell in Kruse v. Jhonson, (1898} 2 QB 91, and thal of
Lord Greene. M.R. in Associated Provincial Picture Houses Lid v. Wednesbury Corporation,
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(1948) | KB 223. See aiso Mixnam Properties Lid, v. Chertsey  U.D.C.. (1965} AC 735;
Commissioner of Customs and Excise v. Cure and Dooley Lid., {1962} 1 QB 340; McEldowner v.
Forde (1971) AC 632 (HL); Carliona Ltd. v. Commissioners of Works, (1943) 2 All ER 560, 564;
Poini of Ayr. Collieries Lid v. Liayd George, (1943) 2 All ER 546; Scott v. Glusgow Corporation,
(1989} AC 470, 492; Robert Baird, LD, City of Glasgow, {1936) AC 32, 42: Manhattan General
Equipment Co. v. Commissioner, (1935) 297 US 129, 134; Yates {Arthur} & Co. Ltd. v. Vegerable
Seeds Committee, (1945-46) 72 CIR 37; Bailey v, Conole, (1931} 34 WALR 18; Body Builders
Lid. v. City of Otiawa, (1964) 45 DIRC (2d} 211; Re Burns and Township of Haldimand (1966)
52 DIRC 2d) 1014 and Lynch v, Tilden Produce Co., {1923)265 US 3185, 320-322."

Executive Action

Occasionally administrative action which violates equalily comes up for sciutiny before the
courts. Such action may be based on statute or may be purely executive action of an administrative
nature, that is, of non-statutory character. kn either case, a statutory or non-statutory order of the
exccutive which is arbitrary may be set aside, The counts here are not concemed with the validity
of the parent law, but with the mode of its exercise of (in the second case) with the exercise of
executive powers by the competent awthority, The undermefitioned decisions bring out this aspect:

(i) Gopi Chand v. Dethi Administration, AIR 1959 SC 609,
(i) Iron & Metal Traders v. Jaskiel, AIR 1984 SC 629,

{iif) Vishnu Das v. State of M.P., AIR 1981 SC 1636,

(V) Indian Express Newspapers v. Union of India, AIR 1986 5C 319.
(v) Suman v.State of 1 & K, AIR 1983 SC 1283, paragraph 6.

Uncanalised discretion vested in admdnistrative authority is not permissibte; D.T.C. v. Mazd

Union, AIR 1991 5C 101, paragraphs 276, 279 and 280.

Contacts and tenders

Where a regulation made under the Housing Board Act provides for the allotment of propenty
to eligible persons “by draw of lots™ or in such cther manner, it does not mean allotment in any
arbitrary manner. It implies, that none is to be favoured or preferred by any means, logic or reason.
In the matter of allotment of property, and, understandably. theit should be no discrimination; Daljit
Singh v, Chandigarh Housing Board, AIR 1990 P&H 144,

It is not an absolute rule that authority inviting tenders cannot relax the qualifications prescribed
by the tender form. But the relaxation should not be arbitrary and should not prejudice other
persons; G.J. Femandez v. State of Karnataka, AIR 1990 5C 958, paragraph 16,

Contracts

Government cannot give a contract, or sell or lease out its propenty, for a consideration which
is less than the highest that can be obntained for it, unless of course, there are other considerations
which render it reasonable and in the public interesl to do s0; Kashmiri Lal v, State of J & K, AIR
1980 SC 1992: (1980) 4 SCC 1. But the selection of a firm having a basis in a particular Swate, is
justified; Artee Minerals v. State of U.P., AIR 1983 All 816. If a contract has to be awanded on a
consideration of competing tenders, the State may extend the time initially prescribed or, where
tenders are recejved but the tenderers have omitted to furnish any panticulars the State may permit
them to furnish those particulars; Karnataka Mechanical, Civil Engineering Contractors v. Siate,
AIR 1990 Kam 206. Writ petition 1o quash impugned orders of the Delhi Development Authority
cancelling the alotment of plots by aaction is inaintatnable. The rles are framed under the Delhi
Development Act, 1957 and the wit is not in the realm of contract, but is against the breach of a
stafutory cbligation; Phoenix Properties Pvt. Lid v. Union of India, AIR 1990 NOC 104 (Delhi):
(1989) 1 Delhi Lawyer 326.
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In an agreement for the appointment of authorised dealers for the distribution and sale of
foodgrains and sugar, a clause authorising termination without assigning reasons is not
unconstitutional. These are essential commodities; Jagar Bahadur v, District Supply Officer, AIR
1990 All 113 (DB).

For admission to LL.B. course in the Department of Laws in the Punjab University, reservation
of seats for employees of the University and their wards is unconditional. It has no reasonable nexus
with the object of selection; Parveen Hans v, Registrar, AIR 1990 NOC 107 (P&H): (1990} 1
Serv LR 808. Such reservations cannot be made as a measure of welfare. Following decisions were
referred:

(i} FPrasanaa Dinkar Sohali v. Director-in-charge, Laxminarayan Institure of Technology,
Nagpur, AIR 1982 Bom 176.
{ii} Ajay Kumar v, Chandigarh Adminisiration. AIR 1983 P&H 8.
(¢iiy Ajay Kumar Minal v. Haryana Agricultural Universiry, AIR 1984 P&H 278.
{iv) Ashwinder Kaur v. Purjab University, AIR 1989 PZH 190,

The High Court of Madhya Pradesh has held that the Madhya Pradesh Govemment Rules for
selection for Post Graduate Medical course 1984 Rule 8.5 (b) (iii) which allots marks for participa-
ticn in NCC (the National Cadet Corps) is arbitrary and void for the following reasons :

(§) Lt has no nexus with the object of selection,
(i) Al institutions do not have NCC facilities,
(i) The rule does nat provide for any (level of) achievement by the candidate. All certificates
ABC are given weightage.

[n the same judgment, it has been held that a mle giving choice of discipline to only the children
of Govemnement servants, is void. Besides this, the judgment invalidates a rule which provides that
1) marks shall be added for securing distinction in each subject. Such a rule has no rational basis.
A candidate securing distinction has already an edge. Giving funther advantage amounts to double
advantage for single performance; P.5. Doshi v. State of MP, AIR 1990 MP 171, 185, 186 (DB)
{V D Gyani & A G Qureshi JJ} (June).

Similarly Rule 95 (a) and (b) Madhya Pradesh Rules, which provides for the weightage of marks
to Assistant Surgeons on the basis of their rural service, is arbitrary. [t has not nexus with the object
of selecting the best candidate for Post Graduage courses; F.5. Doshi v. State of M.F,, AIR 1990
MP 171, (Rules for Pest Graduate Medical courses).

On the question of reservation in educational institutions (particularly medical institutions) see
forther the following cases :=

(f) State of Rajasthan v. Ashok Kumar Gupta, AIR 1989 SC 177.
{if) Dr. Sanjay Mehrotra v. G.5.V.M. Medical College, Kanpur, AIR 1983 SC 775,

(iif) Greater Bombay Muncipal Corp. v. Anjala Thaukral, AIR 1989 SC 1194,

{iv) Dr. Dinesh Kumar v. MLN College, AIR 1986 SC 1877,
(v) Suneel Jailey v. Swte of Haryana, AIR 1984 SC 1420.
(w) Dr. Pradeep Jain v. State of UP, AIR 1984 SC 1532,
(vify Madhuwann v, State, AIR 1983 Bom 443.
(viii) Mini v. State of Keraia, AIR 1980 SC 838,
{ix) Dr. Jagdeesh Saran v, Union of India, AIR 1980 SC 820,
(x) D.N. Chanchala v. Siate of Mysore, ATR 1971 5C 1762.

Education i

Rules of admission (to medical courses) specifying length of service for purposes of claiming
admission in the quota reserve for children of ex-servicemen, are valid; G. Beena v, A.F. University
of Health Sciences, AIR 1990 AP 252, paragraph 16 (Full Bench of § judges). “The reservation
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made in favour of the children of ex-servicemen is not ¢ne of the categories mentionsd in article
15(4) of the Constitution. Bul such reservations have been upheld by the courts on the ground of
reasonable classification. ”

Service

Rule for termination of service of permanent employee without reason is void; DTC v. Mazdoor
Congress, AIR 1991 SC 101, paragraphs 199, 244, 257, 262-264, 267.

In service,there could be only one norm for confirmation or promotion of persons belonging to
the same cadre. No junior shall be confirmed or promoted withoul considering the case of his senior.
Any deviation from this principle will have demoralising effect in service, apan from being contrary
to article 16{1) of the Constitution.

Where the High Court directed that an employee be confirmed with reference 1o a particular
date and because of the faulty implementation of the High Coun’s order he was given promotions
superseding many of his seniors even through they were eligible and suitable for promotion, the
promotion given to him being totally unjustified and arbitrary, the Government could rectify the
same, refix the seniority and conseuagntly revert hiny Ball Kishan v. Delhi Adminisiration, AIR
1990 SC 100 (K Jagannatha Shetty and A.M. Ahmadi, 13).

The doctrine of ‘equal pay for equal work' does not come within Article 14 as an abstract doctr-
ine, But if any classification is mace relating to pay scales and such classification #s unreasonable
and il unequal pay is based on no classification, then Article 14 will a once be attracted and such
classification should be sct at naught and equal pay may be directed to be given for equal work. In
other words, where unequal pay as brought about a discrimination within the ing of Ariicle
14, it will be a case of “equal pay for equal work® as envisaged by Article 14, If the classification
is proper and reasonable and has a nexus to the object sought to be achieved, the doctrine of equal
pay for equal work will not have any application. So long as it is not 2 case sof discrimination
under Articie 14, the abstract doctrine of equal pay for equal work as envisaged by Article 39 (d)
has no manner of application nor is it enforceable in view of Anticle 37; Sepreme Cowrt Employees
Welfare Assiciation v. Union of india. AIR 1990 SC 334 (Murari Mohan Dutt and T. Kochu Thom--
men. J).

Classification in favour of skilled workers is permissible; Paras Nash v. Union of india, AIR
1990 SC 298, paragraph 5.

Article I4
On the question whether service rules would violate article 14, the under mentioned decisions
may be seen:
() Air fndia v. Nergis Mirza, (1981)4 SCC 335,
(i) Satish Chandra Sarkar v. Tata fron and Steef Company, (1983) 3 SCC 369.
(i} A.L Tripathi v. Times of India, (1984) 1 SCC 43,
(v} Union of India v. Tulsi Ram Batala, (1985) 3 SCC 398, 453, paragraph 72 and 95.
(v} Workmen v. Hindusian Steel Lid., {(1984) Supp. SCC 554,
{vi) Central Inland Waier Transport Corporation v. Brojonath Ganguli, (1986) 3 SCC 156,

(vi() O.P. Chandra v, ITDC, (1986) 4 5CC 337.

(viii} Lena Khan v. Union of India, (1987) 2 SCC 402,

Air Hostesses and Deputy Chief Air Hostesses belong to the same class, in view of the duties
performed by them. However, as the Air India Corporation had already adopted the policy of avoid-
ing discrimination the writ petition had become infructuous; Lena Khan v. Union of India, (1987).
2 SCC 402 [Case subsequent to Air India v. Nargis Mirza, (1981) 4 SCC 335].
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Tax

The Supreme Court has upheld the validity of sectton 10 {(10C) of the Income Tax Act, 196!
which granis certain lax exemptions to employees in the Public Sector who retire voluntarily. An
objection was raised agzinst this provision in Shaski Kanr v. Union of India, JT 1990 (3) SC 267
{Judgment dated 20 July 1990}, on the ground that atticle 14 had been violated. But the count hekd
that there was a rational nexus between the legislation and its object. A number of Public Scctor
sUndertakings who had formulated a scheme for Qualilative Requirements and Finance Act, 198)
had introduced this scheme to exempt payment received by them. In accordance with the approved
scheme compensation package in public sector is much lower than that of Private Sector Undertakk-
ing and for this reasons discrimination was justified. Moreover, one of the affictions of the public
sector were surplus staff which are to be sireamlined. The scheme was untimately beneficiat 1o
health, prosperous of the Public Sector.

Cases referred 1o :

|. Kerala Hotel and Restaurani Association v. Swate of Kerala, (1990} (1) 5C 324:AIR
1990 8C 913.

2. M. thangir Bhatusha v. Union of India, JT 1989 (2) S5C 455.

3. P.M. Aswathanarayana v. Siate of Kammdtaka, (1989) Supp. (1) SCC 6%6.

4. Federation of Hotel and Restaurant Association of India v. Union of India, JT 1989
(Supp) 168:(1989} 179 ITR 94.

5. Hindustan Paper Corporation Lid. v. Government of Kerala, (1986} 3 SCC 398.

6. R.D. Shetty v. International Airport Authority of India, (1979)3 SCR 1014,

7. LT.0. v. N. Takin Roy Rymbai, {1976) 103 ITR 82 SC Relied.

8. S.K. Duna, I.T.0. v. Lawrence Singh Ingty. (1968) 68 ITR 272-Distinguished.

9, Hindustan Antibiotics v. Workmen, 1967 (1) SCR 652-Distinguished.

10. State of West Bengal v. Union of India, (1964) | SCR 371.

11. Pannalal Binjraj v. Union of India, (1957} SCR 233,

12. A. Thangal Kunju Musaliar v. M. Venkitchalam Pori, (1955) 2 SCR 1196,

Legislature can choose a method of taxing iF it is not arbitrary; Kerala Hotel v. State, (1990}
2 3CC 502,

Salex tax on restaurants

Imposition of sates tax on the sale of cooked food in the more costly eating places, while exempt-
ing cooked food sold in modest cating houses at lesser prices, is not unconstitutionat, The classifica-
tion is made to bring, within the tax net hotels or cating houses of the higher status. The object is
to tax cooked food, only to the extent necessary, because food is a vital need for sustenance. A
blinkered perception of stark reality along can equate caviare served with champagne in a luxory
hotel with the gruel and buttermilk in a village hamlet, on the realistic abstract hypothesis that both
the meals have the equal efficacy to app the hunger and quench the thirst of the consurer.
Validity of a classification under our Constitution does not reguire such a perception; Kerala Hotel and
Restaunant Ascocintion v. State of Kerala, AIR 1990 SC 913, Paragraphs 8-23, 24, 29, 3} and 32

Exemption ’

Grant of exemption from tax to public sector employees (in regard fo retirement benefit) is
valid; Shashikant v. Union of India, (1990) 4 SCC 360.

‘A taxing provision should not be struck dowh under article 14 unless it is palpably arbitrary,
Classification (in sales tax law) made on the basis of turnover justifies the grant of exemption from
sales tax; Khadi & Village Soap Industries Association v, State of Haryana, J'T (1994) 5 SC 233,
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Services

A regulation of LA.S. (Second Amendment)} Regulation, 1989 which brings about classification
of officers which is arbitrary and unreasonable is unconstitutional; 7. Sham Bhat v. Union of India,
JT (1994} 5 5C 165,

Scheduled Castes

Deniel of benefits o migraung members of Scheduled Casts and Scheduled Tribes does not
violate article 14 or article 19; See, JT (1994) 4 SC 423.

Stock Exchange

There are two categories of membership of the Delhi Stock Exchange {i) those coming through
public issue, and {ii) those coming throwgh dilution of shareholding of existing members. Higher
deposit demanded from the first category,is constitutionally justifiable; Om Prakash Poplai v. Deihi
Stock Exchange Assoctation, 1T (1994) 1 SC 114,

Interpretation

There is no discrimination where, owing 1o wrong interpretation some producers are exempted;
Eskay v. C.C.E ,(1990) 4 SCC 680.

Telephones

When a partpership firm is in default in payment of telephone dues, the phone of an individual
partner can also be disconnected under Rule 443, Telegraphs Rules, 1951, Such a consequence
does not ensuc as regards companies. But this discriminalion between companies and firms is ot
unconstitutional. A company is distinct from its sharcholders, and its shareholders have only a
limited liability. A Company and a finn cannot be compared; Indravadan Pranlal Shah v,
Ahmedabad Telephones, AIR 1990 Guj 85 (DB), .

Where a ielephone subscriber files a complaint against excessive billing for phone calls (Yocal
and STD calls), the complaint cannot be rejected without considering the matter, Disconnecting the
phone for non-payment is illegal. Besides this, rule 443. Telegraph Rules, does not vest the authorit-
ics with power lo disconnect any other telephone working in the name of the same subscriber
whether at same premisces or elsewhere, on the ground of default in payments of bill of one of
phones. Even for the defaulting phone, Notice is required. before disconnection; and “notice” means
real and effective notice; Santokh Singh v, Divisional Engineer, AR 1990 Gau 47,

Land ceiling

Section 4{7) of Urban Land (Cciling and Regulation) Act, 1975, is not unconstitutional on the
ground that it makes certain special provisions regarding Hindu individual families. Such a family
is nat a “'person”, and is not to be treated as a single unit for the purpose of ceiling limit. Under
section 4(7), each individual member major or minor has a separate ceiling, Pratima Paul v.
Competent Authority, AIR 1990 Cal 185 (DB) (A.M. Bhattacharjee, J.).

15, Prohibition of discrimination on grounds of religion, race, caste, sex or place
of birth.—{1) Thc Stale shall not discriminate against any citizen on grounds only of
religion, race, caste, sex, place of birth or any of them.

(2) No cilizen shall, on grounds only of religion, race, caste, sex place of birth or any
of them, be subject to any disability, liability, restriction or condition with regard 10—

(a) access lo shops, public restaurants, hotels and places of public entertainment; or
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(b) the use of wells, tanks, bathing ghats, roads and places of public resort maintain
wholly or partly out of State funds or dedicated to the use of general public.
{3) Nothing in this article shall prevent the State from making any special provision
for women and children,
() Nothing in this article or in clause (2) of article 29 shall prevent the State from
making any special provision for the advancement of any socially and educationally
backward classes of citizens or for the Scheduled Castes and the Scheduled Tribes.]

Notes on Article 15

Relationship to Arficle 14

[n a sense, the general and abstract principle of equality laid down in article 14 is spelt out for
certain situations in greater detail in article 15 and in some of the succeding articles. But it should
be noted that article 15 is limited to citizens, while article 14 extends to all persons. Secondly,
anticle 15, clause (1) and anicle 15(2) are beth limited to discrimination on the ground of religion,
race, sex, place of birth or any of them. Thirdly, the anicle permits the State to make special
provisions for women and children. Fourthly, the anicle also permits the State to make any special
provision for the following -

{a) Socially and educationally backward classes of citizens;
{b) Scheduled castes; and
{¢) Echeduled tribes,

Article 14 prohibits the State from denying to any person equality before the law ctc. Article
15(1) and article 16(2) project the citizen againsl discrimination; State of Sikkim v, Surandera
Prasad Sharma, JT (1994) 3 SC 372.

Diserimination

The crucial word in this article is ‘discrimination’, which means ‘making an adverse distincdon
with regard 10" or ‘distinguishing unfavourably from others’, Kathi Raning Rawar v. State of
Saurashera, (1952) SCR 435, 442, Another crucial word is “only’ so that if the discrimination is
based on some ground not connected with refigion etc. but with some other rational [actor, the
discrimination would be valid,

Women
Clause (3), which permits special provision for women and children, has been widely resorted
to and the counts have upheld the validity of special measures in legislation or excoutive orders
favouring wamen, In panicular, provisions in the criminal law, in favour of women, or in the
procedural law discriminiting in lavour of women, have been upheld. The following decisions may
be seen in this context -
(i} Girdhar v. State. AIR 1953 MB 147 (Scction 354, Indian Penal Code).
(i} Yusuf v. State of Bombay, AIR 1954 5C 321, 322, (Scction 497, Indian Penal Cede).
(fiiy Choki v. State, AIR 1957 Raj 10 (Bail}.
(vi} Shahbad v. Abdullu, AIR 1967 ) & K 120, 127. (Service of summons on men only-in
civil cases).
Similarly. provisions providing for reservation of seats for women in local bodies or in educatio-
nal institutions are valid. Undermenioned decisivns may be scen ;

1. Added by the Coastitution (First Amendment)Act, 1951, see. 2.
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(i}
Gi}
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Dattatraya v, State of Bombay, AlR 1953 Bom 311,
Sagar v. Suzte, AIR 1968 AP 165, 174.

Backward Class

Clause (4) of article 15 may at the first signt, appear lo be a blanket provision, protecting my
kind of beneficial discrimination in the nature of special provisions for the benefit of the classes
mentioned therein. However, apart from questions as 1o when a particular class can be legitimately
regarded as backward class, discriminatory provisions of such a nare may be struck down as
unreasonable in the circumstances. This is on the basis that the general right of equality guaranteed
by article 14, would override the special provision under anticle §5(4), in such circumstances.
Hence, reservation of an excessively high percentage of seats in technical institutions for each
classes would be void. In fact, ordinarily speaking, reservation in excess of 50 per cent of available
seats may not be upheld. The undermentioned decisions may be seen on this point :

(i}
(%)
(i)
{iv)
V)
(vi)
(vii}

State of A.P. v. Balram, AIR 1972 5C 1375, 1395,

Rajendran v. Union of India, AIR 1968 SC 507.

Balaji v. State of Mysore, AIR 1963 5C 649, 662,

Jayashree v, State of Kerala, AIR 1976 SC 2381,

Periakarouppan v. State of Tamil Nadu, AIR 1971 SC 2303.

Abdul Latif v. State of Bihar, AIR 1964 Pat 393, 395,

Anil v, Dean, Govi. Medical College, Nagpur, AIR 1985 Bom 153, paragraph é.

In making reservation by executive order by vinue of article 15(4), the Siae has to take care
that it is not unduly wide. Apari form Schedule Costes and Schedules Tribes, the other classes
eligible or reseérvation, il made by the State, is the category of “socially and educationally backward
classes of citizens™. In anicle 46, (a directive principle of State policy) it is the obligation of the
state to promote with special care the educational and economic interests of “the weaker sections
of the peaple”, and in particular, “of the Sheduled Castes and the Scheduled Tribes™ which is
provided for. By article 335, it is provided that the claim of the bers of the Scheduled Castes
and the Scheduled Tribes shall be 1aken into consideration consistentty with the maintenance of
efficiency in the administration, in the making of appointments to services and posts in conncction
with the affairs of the Union or of a State. But this article does not mention backward classes.
Vinually, the Supreme Court has held the element of efficiency of administration as a limitation
on article 16(4). Incidentally, article 16(4) speaks of reservation of appointment of posts in favour
of any backward class of citizens which, in the opinion of the State, is not adequately represented
in the service under the State. But this anticle has 1o be interpreted in the background of anicle 335
as mentioned above, Undermentioned decisions may be seen on the above aspect :

©
(i)

(i)
(iv)
v
(vi}
(vid)

K.C. Vasanthkumer v. State of Karnataka, AIR 1985 SC 1495, paragraphs 36, 57, 88
and 148 1o I51.

Comptroller and Auditor General v. Jugannathan, AIR 1987 SC 537, paragraphs 21-22
and 30-31.

Deepak v, State of Bihar, AIR 1982 Pat 126, parngraph 12,

Arti v. Siate of Jammu & Kashmir, AIR 1981 SC 1009, paragraphs 7 and 9.

Nishi v, State of J & K., AIR 1980 5C 1975,

Srate of M.P. v. Nivedita, AIR 1981 SC 2045, paragraph 25.

State of Kerata v. Thomas, AIR 1976 SC 490.

Medical colleges
Reservation in medical colleges is permitted; Ajay Kiwnar v. State of Bihar, )T (1994) 3 5C

662,
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16. Equality of opportunity in matters of public employment.—(1) There shall be
equality of opportunity for all citizens in matters relating to employment or appointment
to any office under the State.

(2) No citizen shalf, on grounds only of religion, race, caste, sex, descenl, place of
birth, residence or any of them, be ineligible for, or discriminated against in respect of,
any employment or office under the State.

(3) Nothing in this article shall prevent Parliament from making any law prescribing,
in regard to a class or classes of employment or appointment to an office '[under the
Government of, or any local or other authority within, a State or Union territory, any
requirement as to residence within that State or Union territory} prior to such employ-
ment or appointment.

(4) Nothing in this article shall prevent the State from making any provision for the
reservation of appointments or posts in favour of any hackward class of citizens which,
in the opinion of the State, is not adequately represented in the services under the State.

*[(4A) Nothing in this article shall prevent the state from making any provision for

reservation in matters of promotion of any class or classes of posts in the services under
the State in favour of Scheduled Castes and the Scheduled Tribes which, in the opinion
of the State are not ‘adequately represented in the services under the state.}

(5) Nothing in this article shall affect the operation of any law which provides that
the incumbent of an office in connection with the affairs of any religious of denomina-
tional institution or any member of the governing bady thereof shail be a persan profess.
ing a particular religion or belonging 10 a particular denomination.

Notes on Article 16

Object

The main object of anticle 16 is to create a constitutional right to equality of opponunity and
employment in public offices. This article is confired (o citizens as distinguished from other
persons. Further, it is confined to employment or appointment to an office ‘under the State’,

Certain exceptions Lo the right created by clause (1} and clause (2) of anticle 16 Now from clauses
(3 (4) and (5) of the article. These relate, respectively, 1o a requircment ol residence il sanctioned
by Parliamentary legistation, reservation for backward class of citizens, if not adequately
represented in the State services and precriplion of professing a panticular religion ot belunging to
a panticular denomination, it the office is in conneclion with the affairs of any religious or
denominational institution,

Scheme

Article 16(4) is nol on execption to but gives a permissible basis: indra Sawhney v. Union of
India, AIR 1993 5C 477,

1. Suhs. hy the Conslilution (Seventh Amendment) Act. 1956, sec. 29 and Sch., for “under any Siate
spoified in the First Schedule or any local or ather authority within its territory, any requincnent as to
residence within that State™,

2. Ins, by the Conxtitulion (Seventy-scventh Amendmenl) Adt, |95,
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Discrimination
Besides the right to equality of opportunity in general terms, anticle 16(2) prohibits discrimination
against a cilizen on the ground of-
{a) religion,
(b) race,
{c) casle,
d) sex,
(e} descent,
() place of birth, and
(g) residence, subject, of course to aticle 16(3).
In case of this particular‘article, the courts have held that the general right given by the first two
should be ¢ d liberally and the exceptions may be construed sirielly. Decisions on
this point are:

General Manager v. Rangackari, AIR 1962 SC 36, 41; Rajerdran v. Union of India, AIR
1968 SC 507.

However, the provision in clause (4) regarding backward class of cilizens seems (o possess a
double character. As regards person not belonging o such class, the provision may appear to be a
sanction for discrimination against them for special reasons. But as regards the backward classes
themselves, they view it as a corrective to remedy the imbalance which has resulted from historical
causes. As a result, considerable controversy and uncertainty exists as o the extznt o which the
quantum of reservation may ovemide the general right 1o equality. Broadly speaking, it may be
stated that reservation excess of 50% may be, pruma facie, regarded as discriminatory. Decisions
relevant to this particular point are:

() General Manager v. Rangachari, AIR 1962 SC 36,

{i) Rajendran v. Union of India, AR 1968 SC 307
(iif) Triloki Nath v. State of J. & K., AIR 1967 5C 1283,
(iv) Periakaruppan v. Suie of Tamil Madu, (1971) SCR 430,

Other Safeguards
On the question whether article 16(4) is subject wo any safeguard, it is relevant to poini out that courts
have insisted that it must be read with article 335 which directs that in taking into consideration the
‘claims of members of the Scheduled Castes and Scheduted Tribes, the State should bear in mind that
the claim should be consistent with the maintenance of efficiency of administration, This incidentally
calls upon the judiciary 10 read together asticles 16, 46 and 335. Decisions on this point are:
(i) Devadasan v. Union of India, AIR 1985 SC 983, paragraph I.
(i) Balaji v. State of Mysore, AIR 1963 SC 649, 664,
(i) A.B.5.Segh v, Union of India, AIR 1981 5C 298,
(iv) State of Kerala v. Thomas, AIR 1976 SC 490, paragraphs 168 and 179.
(v} K.C. Vasanthkumar v. State of Karnataka, AIR 1985 SC 1495, paragraphs 36, 57, 88
and 148 to 151,
(vi}y Comptroller and Auditor General v, Jagwmafh.::n, AIR 1987 SC 537,

Employment
The words "employment or appoimmert” are wide enough to include tenure, duraticn, emoluments
and duties and obligations, whether the employment is temporary or permanent. They cover amongst
themselves nol merely the initial appointment, but also salary, increments, revision of pay, promotion,
gratuity, leave, pension and zre of superannuation. Decisions relevant to this poing are:
(1) Sukhnandan v. Staie of Bihar, AIR 1967 PaL 617,
(i) Champaklal v, Union of India, AIR 1964 SC 1854, 1860
(if) Shiv Chgran v. State of Mysore, AIR 1965 SC 280, 282,
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(iv} Union of India v. Kashikar, AIR 1986 5C 431, paragraph 8.
(v} Prabhakar v. Staie of A.P., AIR 1985 SC 210, paragraph 22,

A Naib Subedar in thc Army had not, as taid down in the relevant criteria for promotion,
obtained the grade of “High Average" for three years during the last five years immediately preced-
ing. The screening Board considered his case and he was not found fit in the medical examination.
It was held that, he could not make any gricvance on the ground that pursuant to the selecuon by
the Board, five officers who were junior o the Naib Subedar in question were promoted to the next
higher grade. In this connection, he could not urge that grading 'B* given in the particular year in
the Confidential Record should be treated as high average, when in the C.R. form for Naib Subedar
for the year in question, grading "B’ was shown 1o be *average': Ex Naib Subedar Katar Sing v.
Union of India, AIR 1990 SC 17.

Arbitrariness
" Atticle 16 is a spread of article 14. Hence non-arbitrariness is a pan of article 16; DTC v.
Mazdoor Congress, AIR 1991 SC 101, paragraph 253-280.

M, was given promotion when he approached the High Court. He was an employee belonging
to backward classes. Another employees who was similardy ptaced was denied promotion. It was
held that the discrimination was iflegal; Vishwas Anna Sowant v. Municipal Corporation of Greater
Bombay, JT {1994} 3 SC 573,

Article 14 guarantees to all persons equality before the law. Articles 15(1) and 16(2) protect
citizens against discrimination; State of Sikkim v, Surendra Prosad Sharma, JT (1994) 3 8C 372,

Proviso 1o Rule 6(1), Orissa Recruitment Rules which invites applications from candidates of
the disputc has been held 1o violate anticle 16(2); State of Orissa v. Sudhir Kumar Biswal, JT
(1994) 5 SC 534.

Scheduled Caste or Scheduled Tribe status is not carried by a member when he migrates 1o
another State: JT(1994) 4 SC 423,

17. Abolition of Untouchability.—"Untouchability” is abolished and its practice in
any form is forbidden, The enforcement of any disability arising out of “Untouchability”
shall be an offence punishable in accordance with law.

Notes on Article 17

Article 17 has been implemented by the Protection of Civil Rights Act, 1955 whose earlier title
was “The Untouchability (Offences) Act, 1955, The principal object of article 17 is to ban the
practice of untouckability in any form, This expression refers to the social disabilities imposed on
certain classes of persons by reason of their birth in ceftain castes and does not cover social boycott
based an conduct; Devarafiah v. Padmanng , AIR 1961 Mad 33, 39, 4 curious quastion was raised
in a Madras case, The State legislature passed a law to improve the conditions of living of
untouchables, by providing for the acquisition of land to construct a colony for them. The argument
was advanced that such a construction would result in the segregation of those persons and would
nol be in conformity with anticle 17, but the argument was not accepted; Pavadai v. State of Madras,

AIR 1973 Mad 458,

18. Abolition of titles.—{1) No title, not being a military or academic distinction,
shail be conferred by the State.

(2) No citizen of India shalt accept any title from any forcign State,

(3) No person who is not a citizen of India shall, while he holds any office of profit
or trust under the State, accept without the consent of the President any title from any
foreign State.



28 The Constitution of India Atticle 19

(4) No person holding any office of profit or trust under the State shall, without the
consent of the President, accept any present, emolument or office of any kind from or
under any foreign State.

Right to Freedom

19. Protection of certain rights regarding freedom of speech, ete.—(1) All citizens
shall have the right—
(a) to freedom of speech and expression;
(b) to assemble peaceably and without arms;
(c) to form associations or unions;
{d) to move freely throughout the territory India;
{e) to reside and settle in any part of the territory of India;'[and]

Y exn)

(g) to practisc any profession, or (o carry on any occupation, trade or business.

J{(2) Nothirg in sub-clause (a) of clause (1) shall affect the operation of any existing
law, or prevent the State from making any law, in so far as such law imposes reasonable
restrictions on the exercise of the right conferred by the said sub-clause in the interests
of *[the sovereignty and integrity of India,] the security of the State, friendly relations
with foreign States, public order, decency or morality, or in retation to contempt of cour,
defamation or incitement to an offence.]

(3) Nothing in sub-clause (b} of the said clause shall affect the operation of any
cxisting law in so far as il imposes, or prevent the State from making any law imposing,
in the interests of “[the sovereignty and integrity of India or] public order, reasonable
restrictions on the exercise of the right conferred by the said sub-clause.

(4) Nothing in sub-clause (c) of the said clause shall affect the operation of any
exlstmg law in so far as it imposes, or prevent the State from making any law imposing,
in the interests of the *[the sovereignty and integrity of India or] public order or morality,
reasonable restrictions on the exercise of the right conferred by the said sub-clause,

(5) Nothing in j[sub-clauscs {d) and ()] of the said clause shall affect the operation
of any existing law in so far as it imposes, or prevent the State from making any law
imposing, reasonable restrictions on the exercise of any of the rights conferred by the
said sub-clauses cither in the interests of the general public or for the protection of the
interests of any Scheduled Tribe.

{6) Nothing in sub-clause (g} of the said clause shall affect the operation of any
exisling law in so far as it imposes, or prevent the State from making any law imposing,
in the interests of the general public, reasonable rcsl.ncuons on the exercise of the right
conferred by the said sub-clause, and, in particular, [nolhmg in the said sub-clause shall

1. Ins. by the Constinution (Forty-fourth Amendment) Act, 1978, sec, 2 (we.f. 20-6-1979).

1. Sub-clause {f) omitted by the Constitution (Forty-fourth Amendment) Act, 1978, sec. 2 (w.ef.
20-6-1979).

3. Subs. by the Constitution (First Amendiment) Act, 1951, sec. 3, for clause (2) (with retrospective effect).

4, ins, by the Constitution (Si h Amend } Act, 1963, sec. 2.

5. Subs. by the Coastitution (Forty-fourth Amendment) Act, 1978, sec. 2, for sub-clauscs (d), (c}and ([}
(w.el 205-1979),

6. Suts. by the Coostitution (Forty-fourth Amendment) Act, 1951, sec. 3, for certain words.
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affect the operation of any existing law in so far as it relates 10, or prevent the State
from making any law relating to,— ’

{i) the professional or Lechnical qualifications necessary for practising any profession
or carrying on any occupation, trade or business, or

(if) the carrying on by the State, or by a corporation owned or controlled by the State,
of any trade, business, industry or service, whether to the exclusion, complete or partial,
of citizens or otherwise).

Notes on Article 19

Relationship
Articke 19 is available against State actien lor the protection of lressloms enumerated in the

article. Some controversy existed in the past as 1o whether the operation of this article is ruled out
where anticles 21 and 22 apply; but the current trend is nol to regand these articles as mutually
exclusive. Thus 1o lake one cxample, a person whose frecdom of movement has"becn taken away
by imprisonment or detention does not thereby lose his freedom of expression, so long as il is
exercised within the valid conditions reluting to imprisunment or detention. Hence a detenue cannot
be prevented from sending outside the jail for publication, matter which contains nothing prejudicial
to the grounds or which he had been detained. The und ioned r.%ncisions are relevant on the
aspecl mentioned in this paragraph:
1) Siaie of Mah hira v, Prabhokar, AR 1966 SC 424,

(i) Fermandez v. State of Maharashtra, (1964) 66 Bom LR 185,

iy Khan v. State, AIR 1967 Bom 254

(iv) Narayanan v. State, AIR 1973 Ker 97.

(v) Haradhan v. Siate of West Bengal, AIR 1974 SC 2154, paragraphs 32 and 33,

(vi} State of Maharashira v. Basantibai, AIR 1986 SC 1466.

(vii} Minerva Mills v. Union of India, AIR 1980 SC 1789.
(viii} Khudi Ram v. State of West Bengal, AIR 1975 SC 550, paragraph 12.

(ix) Vatheeswaran v. State of Tamil Nadu, AIR 1983 SC 361.

-

Corporations as citizens

The freedoms under atticle 19 are limited to citizens and if literally construed these Ireedoms
would not be available to corporations, because corporations cannot be talked of as having or
possessing citizenship. Bul it has been hetd that shareholders can challenge the validity of a law
on the ground of violation of their fundamental rights and the company may be joined in such
proceeding with proper pleading. The decisions relevant to this point are the following:=

(i} Amritsar Municipality v. Stare of Punjab, AIR 1969 SC 1100, 1106.
{ify Barium Chemicals v. Company Law Board, AIR 1967 5C 295, 305.
{iif) Tata Engineering Co. v. State of Bihar, AIR 1965 SC 40, 48.
{iv) Benncit Coleman v. Union of India, AIR 1973 SC 106.

" (V) D.F.O.v. Vishwanath Tea Co., AIR 1981 SC 1369, paragraph 7.

A company is not a “citizen™ and cannot invoke article 19(1)(g). Dealing in intoxicants is not
“wrade” or business; Khoday Brewing & Distitling Indusiries Ltd. v. State of Tamif Nadu, AIR
1990 Mad 124.
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Unincorporated associations

An unincorporated association cannot also be citizen and cannot claim these rights; All India
Bank Employees Association v. National Industrial Tribunal, AIR 1962 SC 171, 180,
Burden of Proof

The schene of aricle 19, broadly speaking, is that once a law prime facie violates a right
guaranteed by any clause of the article, then the State must show how the legislation or other State
action falls within the permissible limits allowed by clause (2) to (6) of the article and to place
proper material to support that argument. The decisions in support of this propesition are the
following:=-~

(i) Vrijlal v. State of M.P,, AIR 1970 5C 129, 135.
(i) Sagir Ahmad v, State of UP., AIR 1954 SC 728,
(i) Chintaman Rao v. State of M.P., (1950) SCR 759.

Criteria of validity of law
The considerations which generally prevail in judging the validity of a taw in the context of this
articie are:
(a) Whether the law imposes a restriction on the frecdom in question;
(&) Whether the restrictions have been imposed by law,;
{c} Whether the restrictions are reasonable; and
(d) Whether the restriction besides being reasonable, is imposed for one of the specified
purposes relevant 1o the freedom in question as cnumerated in the applicable clause out
of clauses (2) to (6) of the article.
Each of these conditions must be satisfied.

The test of reasonableness
[n applying the test of reasonableness (which is the most crucial consideration), the broad criter-
ion is whether the law strikes a proper balance between social control on the one hand and the
rights of the individual on the other hand. The court must Lake into account the following aspects:—
{a) naturc of the right infringed;
(4) underlying purpose of the restriction imposed;
{c) cvils sought to be remedied by the law, its exient and urgency;
(d) how far the restriction is ar is nol proportionate Lo the evil; and
(e) prevailing conditions at the time.
Decisions relevant to these propositions are the following:—
(i} Chinlaman Rao v. State of M.P,, (1950) SCR 759,
(if) Khare v, Staie of Delhi, (1950} SCR 519
(¢ii) Qaereshi v, State of Bihar, (1959) SCR 629,
(iv) Dwarka Prasad v. State of U.P., (1954) SCR 803,
(v) Siate of Maharashtra v. Himmatbhai, AIR 1970 5C [157.
{vi) Laxmiv. Swte of U.P., AIR 198] 5C 873,

Arbitrariness

Where policy is laid down, discretion is not of reasonsbleness—arbitrary; OTC v, Mazdoor
Congress., AIR 1991 SC 101.
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Substantive and procedural aspects

Reasonableness in this context covers sub ive ¢ bl as well as procedural
reasonableness. Thus, in ordinary circumstances, it will be unrcasonable to make the exercise of a
fundamenial right depend on the subjective satisfaction of the executive; Khare v. Siate of Delhi,
(1950} SCR 519; Gurbachan v. Staie of Bombay, (1952) SCR 737, 742; Virendra v. State of
Punjab, AIR 1958 SC 986,

Freedom of expression
State cannot prohibit criterion of executive action; L1L.C,v. Manubhai Shah, AIR 1993 SC 171,
paragraph 23

The Press

Freedom of the press is not expressly mentioned in article 19 but has been held to flow from
the general freedom of speech and expression guaranteed (o all citizens. As judicially constred,
this freedom now includes not merely the freedom to write and publish what the writer considers
proper (subject to reasonable restrictions imposed by law for specific purpose), but also the frecdom
to carry on the business so that information may be di inated and excessive and prohibitive
burden restricting ¢inculation may be avoided, Decisions relevant o these aspecis of press freedom
are the following:~

()} Virendra v. State of Punjab, AIR 1958 SC 986.

(i) Express Newspapers v. Union of India, AIR 1958 SC 578.

(i) Bennet Caleman v, Union of India, AIR 1973 SC 106.

(iv) Prabha v. Union of India, AIR 1982 SC 6.

(v} indian Express Newspapers v, Union of india, AIR 1986 SC 515.

(vi} Sakal Papers v. Union of India, AIR 1962 SC 305.

(vii} Indian Express Newspapers v. Union of fndia, AIR 1986 SC 872.
(viti) Sharma v. Sri Krishna, AIR 1959 SC 39§, 402,

Article 19(2) and advertisements

Gavernment advertisements should be given to newspapers under a definite policy or uniform
guidelines (Guidelines set out in the judgment); Ghulam Nabi v. State, AIR 1990 J & K 20, 21,
for Right of reply see L.I.C. v. Manubhai Shah, AIR 1993 SC |71,

Freedom of Assembly

‘The freedom of assembly can be restricted for the purpose mentioned in anicle 19(3) by a
reasonable law, Moreover, the freedom can be exercised only on public tand. Restrictions imposed
under article 1903) would cover restrictions to maintain the sovereignity and integrity of India and
public erder, including the maintenance of traffic in the area concerned. But the restrictions canpot
attain the status of absolute prohibition at least in normal times,

Right to know

A citizen has a right to know about the activities of the State, the instrumentalities, the
depariments and the agencies of he State. The privilege of secrecy which existed in old times,
(namely) that the State is not bound to disclose the facts to the citizens or the State cannot be
compelled by the citizens to disclose the facts, dees not survive now to a great extent. Under article
19 there exists the right of frecdom of speech. Freedom of speech is based on the foundation of
freedom right to know. The State can impose and should impose reasonable restrictions in the rights
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where it affects the national security or any other matter affecting the nation’s integrity. But the
right is limited and particulardy in the matter of sanitation and other allied matters, every citizen
has a right 1o know how the State is functioning and why the State is withholding such information
in such matters; L X. Koolwa! v. State of Rajasthan, AIR 1988 Raj 2.

Freedom of association
The right to freedom of association covers a variety of right, so long as the association is for a
lawful purpose, The right includes the right to star or continue an association subjact to reasonable
restrictions in the interest of sovereignty or integrity of India, public order and morality. Decisions
relevant to this fight are the following:-
" ( Kulkarni v, State of Bombay, AIR 1954 SC 73,
(i) O.K. Ghosh v. Joseph, AIR 1963 SC 812, 815,
(i) DAY, College v, State of Punjab, (1971) 2 SCC 269, 281.
(iv} Delhi Police Sangh v. Union of India, AIR 1987 SC 379.
(v) All India Bank Employees Association v. National Indusirial Tribunal, AIR 1962 SC
171, 179,
{vi) Sitharmachary v, Senior Deputy Inspecior. AIR 1958 AP 78 (right of an individual to
refuse to be member of an association upheld).
(vii) Siate of Bihar v. Misre. AIR 1971 SC 1667 (Procedurat aspect).
(viii) Madhu Limaye v. 5.D.M., AIR 1971 SC 2436,
{ix) R.R.W. Union v. Registrar, AIR 1567 Cal 507, 508.

Freedom of movement
The freedom of movement guaranteed by clause (&) or article 19(1) is in addition to the right
to personal liberty gearantced under article 21, Orders of exterment and interment violate this right
uniess they fall within the permissible restrictions. While judicial decisions confine this article to
physical movement, the intangible aspect of freedom may receive protection under aricle 21, For
example, domiciliary visits by the police at night distusbing a person’s sleep infringe personal
liberty under article 21 and may not be constitutionally valid, except in the case of surveillance
needed for the legitimate purpose of prevention of crime. In panicular, entries in the ‘Bad Character
Register' at a police station, if mala fide, are subject 1o judicial scrutiny. A combined reading of
article 19(1)(¥) and article 2) has led 10 the proposilion that residents of hilly areas have a right to
be provided access to the roads. which access is necessary for the proper exercise of the right of
life. Generally, a person proposed to be externed must be given a hearing, A permanent restriction
on the freedom of movement is prima facie suspect. Decisions bringing ottt these propositions are
the following:~
() Khare v, State of Dethi, (1950) SCR 519.
(i) Kharak Singh v, State of U.P., AIR 1953 §5C 1295, 1303,
(iii) Govind v. State of M.P. , AIR 1975 5C 1278.
(iv) State of M.P. v. Bharat, AIR 1967 SC 110
(v) Malak v. State of Punjab, AIR 1981 SC 760, paragraphs 7. 9 and 10.
{vi} Maneka Gandhi v. Union of India, AIR 1978 5C 597, paragraph 54.
(vii} State of H.P. v. Umed, {1986) 2 SCC 68. {Cases relating to hilly arcas).
(viif) Gurbachan v. Siate of Bombay, (1952) SCR 737.

AlDS
A person suffering Mrem AIDS can be restricted in his movements by law; Lucy v. State.of Goa,
AlR 1990 Bom 355, paragraph 7-8,
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FPosition of the Press

The press is not immune from the general law of liability for defamation (Civil and criminal);
Printers Mysore v. Assistant Commercial Law officer, ST (1994) 1 SC 692,

Freedom of residence: Migrants

Denial of benefits to migrating members of Scheduled Castes and Scheduled Tribes, does not
violate article 19; See JT (1994) 4 SC 423.

Freedom of residence : R ble restrictions
Freedom 1o reside and setle in any part of Indin guaranteed by clause () of anicle 19(1) is
subject to reasonable restrictions in the interest of the general public or for the protection of interest
of scheduted tribes. In general, substantive as well g5 procedural rezsonableness would be requined.
This freedorn is said to be intended to remaqye internal barriers in India or betwoen any of its parts,
but is limited to citizens. Moreover, even citizens can be subjected (o reasonable restrictions such
8s passport regulations. Besides this, certain areas may be banned for certain kinds of persons, such
as prostitutes, These propositions bear support from the following decisions -
() State of M.P. v. Bharar, AIR 1967 SC 1170, 1172,
(&) Kharak Singh v. State of P, AIR 1953 5C 1295, 1303,
(iiiy Ebrahim v. State of Bombay, (1954} SCR 923, 950. (Passport).
(iv) Srate of U.P. v. Kaushaliya, AIR 1964 SC 416, 423. (Prostilutes).

Freedom of profession ete.

The right guaranteed by clause (g) of article 1%(1), namely, frecdom of profession, trade or
business, is intended to ensure that citizens’ right 1o business does not depend on grant by the State
and that the State cannot prevent a citizen from carying on a business, except by a law imposing
a reasonable restriction in the inlerest of the generul public. OF course, there is no right where the
business is dangerous or immoral; such a business may be absolutely prohibited or miy be required
to be licensed, Moreover, there is no right to carry on a business at any place or at any time:
restrictions may be imposed in that regand. A citizen cannot be compelled to do a centain business.
Relevant cases ore:

(i} Pvare Lal v. Delhi Municipatity, AIR 1968 SC 133, 138, (Business on the strects).

(i) Ebrahim v. Regional Transport Autherity, {1953) SCR 290, 299, {Reasonable restrictions
for public convenience).

(§iiy Hathising Manufaciuring Co, v. Union of India, AIR 1960 SC 924, 428, (Right not 10
carry on a business).

(iv) Hari Shankar v, Deputy Conunissioner, AIR 1975 SC 112). (Absolute prohibition for
harmful trades). ’

(v) Lakhan Lal v. State of Orissu, AIR 1977 5C 722, (Dangerous trade).

{vi) Siate of Rajasthan v, Byas, (1971} {unseported judgments of the Supreme Count 222,
223). (Right cannot be surrendered).

Price
For commodity not vital for consumer greater consideration can be given to profit; ONGC v.
Asxocidtion, (1990} Supp SCC 297, paragraphs 28, 30, 31, 36,
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Business with Government

There is no right to carry on business with the Government as such nor is there a right that one’s
product (e.g. text books) must be recognised by the Government. Nor is there a right that at a public
auction or in tenders invited by the Government, the highest bid or the lowest tender must be
accepted. But by virtue of article 14, it is now established that rejection of the highest bid or the
lowest tender by Government must not be arbitrary. Decisions in support of these propositions are
the following :—

(i} Ram Jawaya v, Sigte of Punjab, (1955) 2 SCR 225, 240.(Text books).
(i) State of Orissa v. Hori Narayan, AIR 1972 SC 1816.(Auctions).
(i) State of UP. v. Bijoy, AIR 1982 3C 1234,
(iv} Ram and Shyam Company v. State of Haryana, AIR 1985 SC 1147, paragraph 13 and
14, (Rejection of highest bid),

Ministers
A Minister may be restrained {rom contracting (because of his position); Videdala
Harinadhababu v. N.T. Ramarao, AIR 1990 AP 20, paragraph 24 (FB).

Licences and permits
in the contexi of licences and permits required for carrying on a business or trade, the grant of
such licence cantiot depend upon the absolute discretion of an administrative authority. They policy
must be taid down on which the discretion is to be exercised. Further, in general, the discretion
must be exercised on relevant consideration. En short, if the law imposing licensing does not set
our the consideration, the law would be void. If the considerations are set our in the law, but are
departed from by the competenet authority while administering the law then the order of the
competent authority would be void, even though the law itself may be valid. Generally, an existing
licence cannot be revoked without giving the licensee an opportunity of hearing. The
undermentioned decisions bear out these propositions :
() Dwarka Prasad v. Stare of U.P., (1954) SCR 803.
(i) Faruk v. State of M.P., AIR 1970 5C 93, 96,
(iif) Fedco v. Bilgrami, (1560} SCJ 235, 249. (Hearing before cancellation of licence).
(iv) Sukhnandan v. Union of india, AIR 1982 SC 902, paragraph 23. (Hearing before
cancellation of licence).
(v} Banthia v. Union of India, AIR 1970 SC 1453,
(vi) Kharki v. Limdi Municipality, AIR 1979 SC 418,
(vif) All Delhi Rickshaw Union v, Municipal Corporation, AIR 1987 SC 648, (Reasonable
restrictions are permissible).
{viii} State of M.P. v. Nand Lal, AIR 1987 SC 251, paragraphs 4, 32 and 33. (Requirements
of State policy).

Price fixation

Price fixation being a legislative act prior consultation is not required; K. 5.X.V.v. U, 0.1, (1990)
4 SCC 516, paragraph 12.

Sharcholder

A sharcholder was held to have standing to challenge the wage fixation order passed by a wage
board, on the reasoning that an improper fixation would cast a heavy financial burden on the
company; P.T.L v. Union of India, AIR 1974 SC 1044, The Supreme Court has described the law
relating to right of a company to challenge violation of anticte 19 as in a "nebulous state” and added,
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the wend is in the direction of holding that in the matter of fundamenial freedoms guaranteed by
article 19, the rights of a sharesholder and the company which the sharesholders have formed are
rather co-extensive and the denial o one of the fendamental freedems would be denied 1o the other.
It is time to put an cnd (o this controversy; Delli Cloth & General Mills v. Union of India, AIR
1974 SC 937, 943. Scc also *Corporation as citizens’ at page 29.

20. Protection in respect of conviction for offences.—(1) No person shall be
convicted of any offence except for violation of a law in force at the time of the commis-
sion of the act charged as an offence, nor be subjected to a penalty greater than that
which might have been inflicted under the law in force at the time of the commission
of the offence.

(2) No person shall be prosecuted and punished for the same offence more than once.

(3) No person accused of any offence shall be compelled to be a witness against
himself.

Notes on Article 20

Scope

The prohibitions imposed by article 20 are directly relevant to the criminal process. While clause
(1} is concerned with the substantive law of criminal liability and penalty. clauses {2) and (3) are
concerned mainly with the stage of procedure. In the jurisprudence of constitutional law, atticle
2001} incorporates a prohibition against ‘ex posr facto penal law’, Anticle 20(2) incorporates a
prohibition against ‘double jeopardcy' article 20(3) gives protection against ‘lestimonial
compulsion’, Because of the word “person’ used in each clause, the anticle must be reganded as
applicable to a corporation which is accused, prosecuted, convicted or punished for an offence; Sharma
v, Satisk, (1954) SCR 1077. Thus anticle 20 is not confined to individuals and common law
offences.

Violation of law and common law offences

Although clause (1) is mainly concerned with retroactive penal legislation, it also seems to give
constitution recognition to the principle that there cannot be a convigtion exoept for violation of a
*law in force’. It would scem, therefore, that in India, there can be no "comman law" offences; and the
judiciary cannot, in [ndia, create an offence not created by statute. How far the ward ‘violation' would
require that the violation should be personal, is a matter not specifically provided for in the
anticle. The question must await judicial decisions at a later stage and article 21 may also be
relevant,

No Right in Procedure
It should be noted that while subsiantive law imposing liability or penalty cannot be altered
1o the prejudice of the person supposed to be guilty with retrospective effect, there is no vested
right in procedure. Besides this, the thrust of article 20{1) is in the field of criminal law only,
since the word ‘offence’ as defined in article 367 read with the General Clauses Act ¢an only
denote an act or omission punishable by law. Imporiant decisions on the above aspect are the
following :— .
(i) Shiv Bahadur v, State of U.P., (1953) SCR 118.
(i) Kedar Nath v. State of W.B.. AIR 1953 SC 404,
(i) Jawala Ram v, Staie of Pepsu, AIR 1962 S5C 1246,
{iv) State of Wess Bengal v. S.K. Ghose, AIR 1963 5C 255,
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(v} Satwant v. State of Punjab, AIR 1960 S5C 2656,

(vi) Union of India v. Sukumar, AIR 1966 SC 1206.

(vii) Nayyar v. Siare, AIR 1979 SC 603.

(vity Karyaiva Lal v. Income Tax Commissioner, AIR 1975 8C 255.
(ix} Mayav. C.LT, (1986} 1 SCC 445, paragraphs 1t and 12.

Double Jeopardy

As regards article 20(2) dealing with double jeopardy what it bars is prosecution and punishment
after an carlier punishment for the same offence, ‘Offence’here means an offence as defined in
section 3 (38) of the General Clauses Act applied to the Constitution by article 367. The offence
must be the same, that is 1o say, involving the same ingredients in all respect and a trial for a separate
and distincl offence is not barred under arnticle 20(2). However, this article must be taken as
supplemented by section 26 of the General Clauses Act, 1897 and the provisidns of the Code of
Ciminal Procedure, 1973 as 10 second prosecution after conviction or acquittal for an offence where
the second persecution is excluded by the doctrine of eutrefois convict or aurrefoic acquir. The
word *prosecution’ wauld nol normally cover departmental proceedings not held before a criminal
court. The object of this provisions is 1o avoid the harassment which must be caused to a person
for successive criminal proceedings where only one crime has been committed. Important decisions
interpreting this clause of article 20 are the following :—

(i) Makbool v, State of Bombay, (1953) SCR 730,
(it} Kalawati v. Staie of H.P, (1953} SCR 546.
(i) State of Bombay v. Apte, AIR 1961 SC 548.
(iv) Narayan Lal v. Misiry, AIR 1961 SC 29.
(v) Leo Roy v, Superintendent, District Jail, AIR 1958 SC 118, 121.
(vi) Assistant Customs Collector v. Melwani, AIR 1970 5C 962.

Testimonial compulsion for the accused )

The protection against compulsion ‘to be a witness’ is confined to persons ‘accused of an
offence’. There is no consriztional protection for witneses (i.e. persons other than the accused).
However, the Evidence Act, in sections 132 and 148, confers a limited protection against self-
incrimination to witness in civil and criminal courts. Important cases on the above limitation of
article 2003} are the following:—

() MNarayanlal v, Maneck, AIR 1961 SC 29, 38-39.
(i) Charoria v. Siate of Maharashira, AIR 1988 SC 938, 947,

State for prolection

The protection given to the ‘accused’ commences as soon as a formnal accusation is made,
whether before or during prosecution. It {ollows that the lodging of a First Information Report, the
filing of a complaint in court or the issue of a show-cause notice under a special criminal statate
brings article 20(3) into play. But there myst be 2 proceeding contemplating action against a
particular person. [mportant cases on this point are the following :-

{1} Dastagir v. State of Madras, AIR 1960 SC 756, 761.

(i) Stae of Bombay v. Kathi Kalu, AIR 1961 SC 1808, 1816,
{iif) R.K. Dalmia v. Delki Admn., AIR 1962 SC 1821, 1870.

{iv) Joseph v. Narayana, AIR 1964 5C 1552, 1556.

(v) Veera ibrahim v. State of Maharashira, AIR 1976 SC 1167.

(vi) Nandini v. Dani, AIR 1978 SC 1025, paragraph 30.
(vif) Batkishan v, State of Maharashira, AR 1981 SC 379, paragraph 70.
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Compulsion to be a witness
{a) The immunity under aricle 2003) does not extend to compulsory production of material
objects or compulsion (o give specimen writing. specimen signature, (inger impression or compuis-
ory exhibition of the body or giving of blood specimens. Following cases may be seen on this
point:—
(f) Dasiagir v. State of Madras, AIR 1960 SC 756,
(i) Ram Swarup v, State, AIR 1958 All 119, 126.
(ii} Palani, In re, AIR 1955 Mad 495.
(iv) Subbiah v. Rumaswami, AIR 1970 Mad 85.
(v) Pokhar Singh v. State, AIR 1958 Pun 254,
{b) Compulsion reganding documents is proibited only if the documents convey the personal knowledge
of the accused relating v the charpe: Suxte of Bombay v. Kat' Kalu, AIR 1961 5C 1808, 1816

21, Protection of life and personal liberty.—No person shalt be deprived of his life
or personal liberty excepl according to procedure established by law.

Nntn—s on Article 21

Scope
Anticle 21, if read literally, is a colourless article and would be satisfied, the motment il is
established by the State thal there is a law which provides a procedurs which has been followed
by the impugned action. But the expression “procedure established by law' in article 21 has been
judicially construed 85 meaning a procedure which is reasonable, fair and just. Read with anticle
39A., it would further imply legal aid bring made available to the indigent accused and a prisoner.
The concept of ‘faimess’, so evolved, has been imported into article 22(3} also, so that a prison
regulation which arbitrarily deprives a detenu of opportunity to interview his relatives or friends
of a lawyer is invalid, Sce the undermentioned cases as to the scope of article 21 on above points:
(i} Maneka Gandhi v, Union of India, AIR 1978 SC 597, paragraph 56, (The basic case).
(i) Gopalanachari v. State of Kerala; AIR 1981 SC 674, paragrzph 6.
(i} Francis v. Union Territory of Delhi, {1981) Cr. L) 306 (SC), paragraphs 6-8.
(iv) Olga Tellis AIR 1986 SC 108,

Threat to Life
Where threat to life is immediate court can interfere; (1990) | SCC 282,

Hlustrative cases to fair procedure

Subsequent to Maneka Gandhi’s case, AIR 1978 SC 597, so many aspects of fair procedure or
reasonable and just procedure in the centext of article 21 have come up before the oourt. The stream
is endless and the case law can be surveyed only in a full fledged commentary. Some important
points laid down in the case law are mentioned in the succeeding paragraphs, by ways of illustration.
For convenience of reference, the topics to which the cases relate have been arranged atphabetically
as far as possible, in the following paragraphs.

Atomoic energy .

Under articles 21 and 32, the count has direcied that the Gamma Chambers housed in Jawaharlal
Nehru University, Deihi be sent to Bhabha Atomic Research Centre, Bofbay for recharging; M.C.
Mehta v. Union of India, AIR 1987 SC 1986.
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Bail

Pre-trial release on personal bond (i.e, without surety) should be allowed where the person to
be released on bail is indigeat and there is no substamtial risk of his absoonding: Hussainarg v.
Home Secrewary, AIR 1979 5C 1360,
Child offenders

Child offenders are entitled to speedy trial; Sheela Barse v. Union of India, AIR 1986 SC 1773,
paragraph 12,

Compensation

Compensation was awarded to the dependents of persons killed in firing 00 persons of backward
classes and also to persons injured in the firing; Peoples Union for Democratic Rights v. State of
Bihar, AIR 1987 SC 355: (1987) Cr L) 528: (1987) 1 SCC 265,

Sec also *Underirial prisoners’ at page 42.

Cruel punishment

A punishment which is too cruel or me i3 irutions); Mnderjeet v, State of UL.P.,
AIR 1979 5C 1867. |

Death sentence: Mandatory

Compulsory death sentence for murder committed by a life convict undergoing the sentence of
imprisonment for life (section 303, LP.C.) is unconstitutional; Mithu v. State of Punjab, AIK 1983
SC 473, paragraphs 23-25.

Debtor
A debtor can be pul in civil prison for non-payment for decretal debt, only if there is
(/) wilful default by him, notwithstanding his having sufficient means to pay, or
(i) some other element of bad faith, going beyond mere indifference; Jolly Verghese v. Bank
af Cachin, AIR 1980 SC 470, paragraph 10.

Delay in bringing to trial
Inardinate delay by the State in bringing an accused 1o trial or in preferring an 2ppeal against his
acquittal, violates article 21, if there is no fault by the accused. See the under-mentioned decisions:
() State of Maharashtra v. Champalal, AIR 1981 SC 1675, paragraph 2,
(i} State of Rajasthan v, Sukhpal, AIR 1984 SC 207,
(iif} Rudul Shah v. Sute of Bihar, AIR 1933 3C 1096.
See also *Speedy Trial” a1 page 42, '

Delay in execution

Unjustifizble delay in execution of death sentence violates article 2I; Sher Singh v. State of
Punjab, AIR 1983 SC 465, paragraphs 13, 16 and 19.

Drugs

Wherz a ban imposed on the import and manufacure of certain drugs under sections 10A and
26A of the Drugs and Cosmetics Act, 1940 is not implemented (according to complaint made in
public interest litigation), the court may call for explanation from the Govemment of [ndia; Vincens
Parikulangara v. Union of India, {1987) Supp SCC 90.
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Evaluation

Seec Mohini v. State of Kamataka, AIR 1992 SC 1858, paragraph 12-14 as explained in Unni
Krishnar Case, (1993) 1 SCC 645,

Enviornment ; Hazardous chemicals

Certain directions reganding hazardous chemicals were given by the Supreme Court in M.C.
Mehta v. Union of India, (1987) Supp SCC 131: AIR 1987 SC 1086, relying partly on atticle 21.
In the above judgment, there are dicta that life, public health and ecology have priority over
uncmployment and loss of revenue.

Right to pollution free air falls within article 21; Subhash v. State of Bikar, AIR 1991 SC 420,

paragraph 7.

Forests

The Supreme Court in one case decided under article 21, gave directions regarding declaring
disputed arcas as reserved forests; Banawarsi Sewa Ashram v. State of ULF., (1986) 4 $CC 753 and
(later) AIR 1987 SC 374: (1987) 3 SCC 304,

Housing

Dicta in Shantistar v. Narayanan, (!990) 2 SCJ 10, paragraphs 8 and 13, speak of right to
housing. But later it has been held that shelter is not a fund I right; Shankar Gauri v. Union
of India, JT (1994) 5 SC 634.

Insane person

[mprisonment ofa person is unconstitutional after that person is declared insane; Veena v. State
of Bihar, AIR 1983 5C 335,

Legal aid
An accused person al least where the charge is of an offence punishable with imprisonment—is
entitled to be offered lepal aid, if he is too poor to afford counsel. Further, counsel for e accused
must be given sufficient time and facility for preparing the defence. Breach of these safeguards of
fair trial would invalidate the trial and conviction, even if the accused dic not ask for legal aid. See
the undermentioned cases : ‘
(i} Hussainara v. State of Bihar, AIR 1979 SC 1369, 1377,
(i) Khatri v. Stare of Bikar, AIR 1981 SC 928,
{iit) Suk Das v. Arunachal Pradesh, ATR 1986 SC 991,
(v) Ranchod v. Staiz of Gujarat, AIR 1974 SC 1143,

Minimum punishment
Minimum punishment provided by statute for anti-social offences is not per se unconstitutionat;
Inderjeet v. State of U.P., AIR 1979 5C 1867, (Food adulterntion),

Natural Justice
Naturat justice is implicit in article 21. Sce the undermentioned cases ;
() Maneka Gandhi v, Union of India, AIR 1978 SC 597, paragraph 56.
{ii) Sunil Batra v. Dethi Administration, AIR 1978 SC 1675,
(i) Hussainara Khatoon v. State of Bihar, AIR 19719 5C 1369.
(iv) State of Maharashtra v. Champalal, AIR 1981 SC 1675,
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() Olga Tellis v. Bombay Municipal Corporation, AIR 1986 SC 180, paragraph 31.
Whether procedure is [air, depends on facts; Chanan Lal Sahu, v. Union of India, (1990) 1 SCC 613.

Passport
A citizen’s passpont cannot be impounded for an indefinite period of time; Maneka Gandhi v.
Union of fndia, AIR 1978 SC 597, paragraph 68, 84, 135, 143,

 Livelihood

Right to livelihood is an integra! facet of the right to life; Marendra Kumar v. State of Haryana,
ST (19943 2 5C 94,

Passport Act
The requirement of natural justice being implict in article 21, the Passpont Act would be

construed by the court as requiring hearing before taking prejudicial action; Maneka Gandhi v,
Union of[ndm. AlIR 1978, 8C 597, paragraph 56.

Preventive deunﬁon

A State Govemnment ordered preventive detention immediately after nevoking the earlier order
on the report of the Advisory Boand. It failed to defend its action, in court despite two adjoumments.
[is action was held 1o violate anticles 21-22 of the Constitution in the circumstances, Mohd. [brahim
" Mohd. Sasin v. State of Maharashtra, (1987) Supp. SCC 32

‘Where a person is detained under the Conservation of Foreign Exchange and Pn jon of
Smuggling Activities Act, 1974 the members of the family of the detenu must be informed about
the passing of the order of detention and the place of detention. Sce the undermentioned cases :

* (B AK Royv. Union of India, AIR 1982 SC T10: (1982) | SCC 271: (1982) Cr L} 340

(it} Union of india v. Vasanbharthi, AIR 1990 SC 1216,

Prisoners ; Intervisw
Public spirited citizens should be allowed to interview prisoners in order to ascertain how Ffar
gaticle 21 is being complied with. But the interview has 1o be subject 10 reasonable restrictions
which themselves are subject to judicial review. Special permission should be obtain for type
recording the interview. See the undermentioned cases :
() Prabha Dutt v. Union of India, (1982} | SCC !: (1982) Cr LJ 148,
(i) Sheelz Barse v. Stzate of Maharashira, AIR 198 SC 378,

Prisoner : Wrongful detention \

A prisoner already in jail for 8 years (who would have served out the maximum punishment for
the offence) cannot be detained on the basis of a "production warrant” issued with the application
ol mind. Rama Dass Ram v, State of Bikar, AR 1987 £C 1333: (1987) Cr LJ 1055: (1987) Supp
SCC 143,

Prison restrictions
Prison restrictions ing to torture, p or infliction, beyend that awarded by the court
rust pass the test of scrutiny with reference to article 21. Sec the undermengioned cascs :
(7} Sheela Barse v. State of Maharavhtra, AIR 1983 SC 378.
(i) Javed v. State of Maharaskira, AR 1985 SC 231,




Article 21 The Constitution of India 41

Prisoners : Classification
Classification of prisoners (under prison rules} on the basis of ordinary or dangerous prisoners

and prisoners under sentence of death is valid; Cll.arfe.r Sobhkrof v. Superintendent, Tihar Jail, AIR
1978 5C 1675.

Privoners: Handcuff

Handcuffing is permitted only in extraordinary circumstances; Su.ru! v. State of M.P., (1990} 2
SC 409.

Prisoiters : Torture

An undertrial or convicted prisoner cannot be subjected to a physical or mental restraint
{a) which is not warranted by the punishment awarded by the court, or
(k) which is in excess of the requirements of prisoners discipline, or
(c) which constitutes human degradation.

See the undermentioned cases on the above point :

(i} Sunil Batra v. Delhi Administration, AIR 1978 5C 1675.

{if} Siwr Ram v_ State of U.P., AR 1979 5C 745,

(éify Sunil Batra v. Dethi Administrations, AIR 1980 SC 1579, paragraphs 31 and 42.
(iv) Javed v, State of Maharashira, AIR 1985 SC 23|, paragraph 4.
(v) Sher Singh v. Siate of Punjab, AIR 1983 SC 465

Punishment: Suicide

Section 309, Indian Penal Code punishment for attempted suicide has been held to be
unconstitutional by thie Supreme Court on the reasoning that a person cannot be forced to enjoy the
right to life to his detriment, disadvantage or dislike; P. Rathinam Nagbhhusan Pattahaik v. Union
of India, JT (1994} 3 SC 392,

Public hanging

An onder passed by the High Court of Rajasthan for public hanging was set aside by the Supreme
Court on the ground iner alia, that it was violative of article 21; Aitorney General v, Lachma Devi,
AIR 1986 SC 467,

Radigtion

In a case filed by the workers of a public sector undertaking claiming compensation for being
exposed to the ill-effects of X-ray radiation, the court issued directions as to checks and safeguards
to be adopted to guard against radiation; M.K, Sharma v. Bharat Electronics Lid., (1987) 3 SCC
231: AIR 1987 SC 1792: (1987) Cr LI 1908.

Roads

Obstruction of movcmmt along highway by the police is constitutional, provided the obstruction
is reasonable and in the interest of public order; Rupinder v. Union of India, AIR 1983 SC 65.

Sentence : Plea of guilty

If a sentence is passed on the accused on his plea of guilty, it cannot be enhanced in appeal or
revision without his being given a fresh opportunity of defending himself agianst the charge:
Thippeswamy ¥, Siate of Karnataka, AIR 1983 5C 747,
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Special courts
The Special Couns Bill, 1978 (as originally drafted) was held to lack fair procedure because
(6) the accused was to be ried by a retired High Coun Judge, in whose appointinent the
concurrence of the Chicf Justice of India was not required and his service could be
terminated a1 the pleasure of Government.
(i) there was no provision for transfer to cases from the Special Count on any ground; Special
Courts Bill, 1978, In re, AIR 1979 SC 478, paragraph 94-98, 145, 147, 156, 161 and 167.

Speedy trial
A procedural law is void if it does not provide for speedy trial. See the undermentioned cases ;
(i) Sher Singh v, State of Punjab, AIR 1983 SC 465. (Delay in execution).
(if) Hussainara v. Home Secretary, Bikar, AIR 1979 5C 1360.
(iif) Hussainara v. State of Bihar, AIR 1979 SC 1369.
(iv) Hussainara v. State of Bihar, AIR 1979 SC 1377,
(v) Hussainara v. State of Bihar, AIR 1979 SC 1815,
Speedy trial is a component of personal liberty; Kartar Singh v, Sutte of Punjab, JT (1994) 2
SC 423.

Summary dismissal
A provision for summary dismissal of criminal appeal is not unfair if certain safeguards against
arbitrary dismissal are incorporated; Sita Ram v. State of U.P., AIR 1983 SC 65.

Undertrial prisoners
(@) An undertrial prisoner kept in jail for a period exceeding the maximem prison term swand-
gble on conviction must be releated. See the utdermentioned cases ;
()) Hussainarg v. State of Bihar, AIR 1979 5C 1369, 1819,
(i) Hussainara v. State of Bihar, AIR 1979 SC 1377.
(b) Pecrsons kept in jail without trrial or without charge must be released, See the
undermentioned cases :
() Mathew v, State of Bihar, AIR 1984 SC 1854
(i) Kamaladevi v. State of Punjab, AIR 1984 SC 1895,
(c) Non-production of the accused (an undertrial prisoner) before the Court on dates of trial
. after obtaining judicial remand is improper. Matter was disposed of, on an acsurance
given by the State Govermnment. Accused was not entitled to be released on bail merely
on abave ground but costs were awarded to him; Ramesh Kienar Singh v, State of Bihar,
(1987) Supp SCC 335.

'22. Protection against arrest and detention in certain cases.—(1) No person who
is wrested shall be detained in custody without being informed, as scon 85 may be, of
the grounds for such arrest nor shall he be denied the right to consult, and to be defended
by, a legal practitioner of his choice.

(2) Every person who is arrested and detained in custody shall be produced before
the nearcst magistrate within & period of twenty-four hours of such arrest excliding the
time necessary for the journey from the place of amrest to court of the magistrate and no

1. On the efarcement of sec. 3 of the Coustitution (Forty- fourth Amcndment) Act, 1978, article 23 shali
siand smended as directed in sec. 3 of that Act, For the text of sec. 3 of that Act, sce Appendix.



Article 22 The Constitution of India 43

such person shall be detained in custody beyond the said period without the authority
of a magistrate.

(3) Nothing in clauses (1) and (2) shall apply—

(a) to any person who for the time being is an encmy alien; or

(b} to any person who is arrested or detained under any law providing for preventive
detention. .

(4) No law providing for preventive detention shall authorise the detention of a person
for a longer period than three months unless—

(a) an Advisory Board consisting of persons who are, or have been, or are qualified
to be appointed as, Judges of a High Court has reported before the expiration of
the said period of three months that there is in its opinion sufficient cause for
such detention : '

Provided that nothing in this sub-clause shall authorise the detention of any person
beyond the maximum period prescribed by any law made by Parliament under sub-
clause (b) of clause (7); or

{b) such person is detained in accordance with the provisions of any law made by
Parliament under sub-clauses (a) and (&) of clause (7). '

{5) When any person is detained in pursuance of an order made under any law
praviding for proventive detention, the authority making the order shall, as soon as may
be, communicate to such person the grounds on which the order has been made and shall
afford him the earlicst opportunity of making a representation against the order.

(6} Nothing in clause (5) shall require the authority making any such order as is
referred to in that clause to disclose facts which such authority considers to be against
the public interest to disclose.

(7) Partiament may by law prescribe—

(a) the circumstances under which, and the class or classes of cases in which, a
person may be detained for a period longer than three months under any law
providing for preventive detention without obtaining the opinion of an Advisory
Board in accordance with the provisions of sub-clause (a) of clause (4);

(b) the maximum period for which any person may in any class or classes of cases
be detained under any law providing for preventive detention; and

{c) the procedure to be followed by an Advisory Board in an inquiry under sub-
clause (a) of clause (4).

INotes on Article 22

Analysiy

Articie 22 consists of two parts. Clauses {1} and (2) apply to persons arrested or detained under’
a law otherwise than a preventive detention law. Clauses (4) to (7) apply to persons amested or
detained under preventive detention law.

Inforimation about grounds of arrest

Information about grounds of arrest is manadatory under clause (1); Gopalan v. Staze of Madras,
{1950} SCR B8, Hansmukh v. State of Gujaras, AIR 1981 5C 238,
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Right to It and to be defended by legal practitioner of his choice

This is also mandatory; Gopalan v. State of Madras, (1950) SCR 88; Siate of M.P, v.
Shobharam, AIR 1968 SC 1910, 1917. Besides this, there is a right to legal aid, flowing from
article 21, even where sec. 304, Code of Criminal Procedure, 1973 does not apply. (See notes on
article 21, page 37).

Production before the nearest magistrate

Procedure before the pearest magistrte is mandatory; State of U.P."v. Abdul Samad, AIR 1962
SC 1506. Compare sec. 57, Code of Criminal Procedure 1973,

"Arrest"—Meaning of

At the same time, it should be noted that 'arrest’and *detention’in articles 22(1) and 22(2) do not
cover clvil arest, or deportation of an alien er action by the court itself, See the undermentioned cases :
() Madhu Limaye, In re, ATR 1969 3C 1014, 1019.
(i) Collecior of Malabar v. Hajee, {1357) SCR 970.
(iii) State of U.P. v. Abdul Samad, AIR 1962 5C 1506.
(v} State of Punjab v. Ajaib Singh, (1953), SCR 254.

A detention order (for preventive detention) is not void, merely because it does not specify the
pesiod, if the parent Act which it is made does not require that the order should specify the period,
In such a case, the order is deemed to be for the maximum period for which detention is suthorised.
The case was under the Tamil Nadu Prevention of Dangerous Activides of Bootleggers, Dng
Offenders, Forest Offenders, Immoral Traffic Offenders and Slum Grabbers Act, 1982 (T.N. Act
14 of 1882). Section 3(1} of the Act reads as under :—

“(1) The State Government may, if satisfied with respect to any bootlegger or drug offender (or
forest offender) or goonda or immoral traffic offender or stum grabber that with a view to prevent
him from acting in any manner prejudicial to the maintenance of public order it is necessarys so to
do make an order directing that such person be detained™; T. Devaki v, Government of Tamil Nadu, .

AIR 1950 SC 1086, 1097, paragraphs, 18 and-19.

Where the applicant was already in custody, detention order under the Prevention of [llicit
Traffic in Narcotic Drugs and Psychowophic Substances Act, 1988 section 33, cannot be made,
except where the grounds of detention show, that (i) the detaining authority was aware of the fact
that the detenu was already in detention, and (i) there were compelling reasons justifying such
detention, despite the fact that detenu was already in detention. The expression “compeliing
reasons™ here implics that there must be cogent material on the basis of which the detaining author-
ity is satisfied (i) that the detenu is likely to be relcased in the near future, and (/) that, taking into
account the nature of the antecedent activities of the detentu, it was likely that, after his release
from custody, he would indulge in prejudicial activities, and that (iif) it was necessary (o detain
him in order to prevent him from engaging in such activitics. See the undermentioned cases :

() Meera Rani v. Govt. of T.N., AIR 1989 SC 2027.
(i) Dharmandir Suganchand Chetawal v. Union of Indin, (1990) 1 JT 184: AIR 1990 SC
1196. (Review cases).

(1) Sanjeev Kumar Agarwal v. Union of India, AIR 1990 5C 204

A detention order passed under the Conservation of Foreign Exchange and Prevention of
Smuggling Activities Act, 1974, section 3 (in the Gurumukhi version), stated that detention was
necessary to prevent the detenn from abetting smuggling. But the grounds of detention spoke of
“conncealing etc.” of smuggled goods. The order of detention was held to be void; Vijey Kumar -
v. Union of India, AIR 1990 SC 1184, reversing (1989) 4 Delhi Lawyers 298. (The reason is, that
in such cases, the deteru cannot make an effective representation). In this case, there was also a
variance between the English version and the Gi khi version of the order to detention.
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Extraneous matters mentioned in the documents annexed to the detention order were not referred
to, in the grounds of detention. These might have inflsuenced the decision of the detaining authority.
Detention was held to be void; Varhisht Nerain Karwaria v, State of U P, AIR 1990 SC 1272,
reversing (1990) Cri LI NOC 36 {All). (This was a casc under the National Security Act, 1980).

In the above case, particulars of offences referred to in the enclosed documents were also not
supplied and hence the detenu could not make an effective representation; AIR 1989 SC 1803;
(1983) 3 5CC 568 (1989) Cri LJ 2111 followed.

On the question of extrancous matter, sce the undermentioned cases :

(i} Ram Krishna Paul v. Government of W.B., AIR 1972 SC 863.
(i) Pushpa v, Union of India, AIR 1979 5C 1953.
(i) Merugu Sarpanarayana v. State of AP, AIR 1989 SC 1543,
(iv} Mehboob Khan Nawab Khan v. Commissioner of Police, Akmedabad, AIR 1989 SC 1803.

There was delay in passing an order on the representation of detenu under the Conservation of
Foreign Exchange etc, Act, 1974 section 3, But il did not show negligence, callousness, in action
or avoidable red tapism. It was held that the order was not vitiated; Abdul Salam v. Union of India,

AIR 1990 5C 1446,

If a forcigner detained under preventive detention.law has working knowledge of English then
the fact that the order to detention was communicatedd in English, does not vitiate the detention;
Kubie Dariousz v. Union of India, AIR 1990 S5C 605,

Delzy
Real test for acticle 22(4) is whether delay is explained; Stare v, Sukhpal, AIR 1990 5C 23,

Preventive detention

Safeguards 1o be observed in preventive detention have become now a highly specialised
subject. What has been provided in Clauses (4) tol (7) of article 22 should now fbe read, alongwith
numerous judicial decisions on these Clauses and on various preventive detention laws, as also with
the case laws on article 21.

Article 22(4)

Time taken in investigating may excuse delay: Faroog v. Union of India, (1990) 2 SCJ 225;
Shafig v. D.M., (1989) 8 SCJ 568. -

Article 21 and 22

1t is now well settled that article 21 may also supplement the various fequirements laid down
in article 22; Kamla v. Siate of Maharashira, AIR 1981°'5C 814; Sampat v. State of J. & K., AIR
1969 SC 1153,

Article 22(5) : Language

‘Where the grounds of detention are served in the detenu’s language, there §s no irregularity even
if the order is not in his language; Kubie v. Union of fndia, (1990) 2 SCJ 132, paragmaphs 11
and 14.

-Documents

Every document casually referred to in the opder of detention peed not be supphcd. Only
docament relied on by the detaining authority need be given; Faroog v. Union of India,” (1990) 2
SCI 215, paragraph 10.

Detention is vi‘n'm\ed. if the following documents are not supplied—
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{a) documents which are considered by the detaining authority, or
(b} documents which are vital, though not cansidered by the detaining uulhorlly Abdulla v,
Union of India, AIR 1991 SC 336, paragraph 9 {3 Judge Bench).
Documents which are vital, should be supplied; Ahmed Kusty v, Union of India, {1990) 2 SCC 1.

Article 22(5) : Representation

Representation in case of preventive detention is to be made to the competent authority. To
ascertain who is the competent authority, the scheme relating to the authority is to be examined;
Veeramani v. State of T.N.,, JT (1994) | SC 350,

Consideration of rep fati

Consideration by the Board is an additional safeguard. It is not a substitute for consideration by
the Central Government; Gracy v. State of Kerala, AIR 1991 5C 1090.

If a representation is sent to the Chairman, Advisory Board through the Superintendent of the
jail, the Central Government must consider it, Even when the detenu’s representation under the
COFEPOSA Act is received afier the order is confimned by Govemnment, the Government must
consider it; Abdulla v. Union of India, AIR 1991 SC 574, paragraphs 19-20 (CB).

Government cannot delay consideration of the representation on the ground that it awaits the
Board's advice; fssac v. Union of India, (1990) 4 SCC. (Delay of 11 months).

Right against Exploitation

23, Prohibition of traffic in human beings and forced labour.—(1) Traffic n
human beings and begar and other similar forms of forced labour are prohibited and any
contravention of this provision shall be an offence punishable in accordance with law.,

(2) Nothing in this article shall prevent the State from imposing compulsory service
for public purposes, and in imposing such service the State shall not make any
discrimination on grounds enly of religion, race, caste or class or any of them,

Notes on Article 23

Scope
This asticle prohibits—
{@) raffic in hyman being;
(&) begar: and
(c} other similar forms of forced labour.

An exception is made for compulsory service for public purposes, under clause (2). Alihough
clause {2} does nol say so, obviously the imposition of such service has to be by law, as a mere
execufive order of the State would not sulfice for the purpose. It has been held that even if
remuneration is paid for the labour still, if it is ‘forced’, then it is uncohstitutional, Judicial decisions
in support of these propositions are:

() People’s Union v. Union of india, AIR 1982 SC 1473,
(if) Sanjit v. Site of Rajasthan, AIR 1983 5C 328,

Legisiation relevant to Article 23

Article 23{1) envisages legislation for the enforcernent of the constitutional prohibition. Section
- 374 of the Indian Penal Code is one such enactment, though a pre-Constitlution one. Specific legista-
tion also exists regarding immoral traffic in women and girls and regarding bonded labour.
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Prostitutes
Directions were issued by the Supreme Court in public interest litigai'on. as to the children of
prostitutes. See the undermentioned cases :
(i} Vishal Jeer v. Union of India, ATR 1990 SC 1412: (1990} 3 SCC 318, paragraphs 3, 7
and 18,
(ii} Gaurav Jain v. Union of India, AIR 1990 SC 292.
Traffic in human beings includes devadasis;  Vishal Jfeer v. Union of India, AIR 1990 3C
1412,

24. Prohibition of employment of children in factories, etc.—No child below the
age of fourteen years shall be employed to work in any factory or mine or engaged in
any other hazardous employment.

Right to Freedom of Religion

25, Freedom of conscience and free profession, practice and propagation of
religion.—(1) Subject to public order, morality and health and to the other provisions
of this Part, all persons are equally entitled to freedom of conscience and the right freely
to profess, practise and propagate religion.

(2) Nothing in this article shall affect the operation of any existing law or prevent
the State from making any law—

(a) regulating or restricting any economic, financial, political or other secular activ-
ity which may be associated with religious practice;

(&) providing for social welfare and reform or the throwing open of Hindu religious
institutions of a public character to all classes and sections of Hindus.

Explanation I.--The wearing and carrying of kirpans shall be deemed to be included
in the profession of the Sikh religion.

Explanation II—In sub-clause (b) of clause (2), the reference to Hindus shall be
construed as includigg a reference to persons professing the Sikh, Jaina or Buddhist
religion, and the reference to Hindu religious institutions shall be construed accordingly.

Notes on Article 25

Scope and object

With article 25 begins a groups of provisions which ensure equality of all religions, thereby
promoting secularism, The emphasis in this article is on the praclice of religious freedom by
individuals. The emphasis in aticle 26 is on the establishment of institations. But articte 25 may
be available even where the practice of religion by individuals is through institutions.

The components

The freedom guaranteed by article 25 is to “profess, practice and propagate’ religion. The act
of ‘practice’ is concemed primarily with religious worship, riteal and observations. Propagation is
concerned with right 1o communicate belicfs 1o another person or te expound the tenets of one's
religion, but does not include a right to forcible conversions; Stainslauws v. State of M.P., AIR 1977
5C 908.
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The logic underlying the constitutional guarantee regarding "practice’ of religion is that religious
practices are as much a part of religion as religious faith or doctrines; Conunissioner, Hindu Reli-
gious Endownment v. Lakshmindra, (1954) SCR 1005,

Religion
{a) ‘Religion’ is a matter of faith but belicf in God is not essential to constitute religion,
(b) Doctrines of cach religion constitute its essential part, but the court is competent to
examine them.
() ‘Philosophy’ is different from religion.
Following decisions support the above propositions as to the scope of ‘religion’ -
(i) Commissioner, Hindu Religious Endownment v, Lakshmindra, (1954) SCR 1005,
(i) Divyadarsan v. State of A.P., AIR 1970 SC 181, 188.
(i) Quareshi v. State of Bikar, (1959) SCR 629,
(iv) Ramanuja v. State of T.N., AIR 1959 SC 586,
(v) Sarup v. State of Punjab, AIR 1959 SC 860.
(vi) Mot Das v. Sahi, AIR 1959 5C 942,
(vify Mintal v. Union of India, AIR 1983 SC |, paragraphs 119, 122 and 123.

Ananda Mary

Ananda Margis have a right to perform “tandava™; Jagadiswarananda v, Police Commissioner,
Calcurta, AIR 1950 Cal 336,

Foreigners
An order issued under the Foreigners Act, 1946, imposing a duty on petitioners, cannot be

challenged by the petitioners on the group that they are professing Christianity and the order
infringes article 25 of the Constitution; P. Jnnaiah v. Government of India, AIR 1990 AP 203,

Restrictions

By article 25()), the Constitution itself makes freedom of religion subject to
{a) public order.
{b) morality,
{c) health,
{d) ‘other provisions of this Part'—which, inter alia, includes clause (b) of article 25(2) itself,
Venkataramana v. State of Mysore, AIR 1968 SC 255, 267.

The expression ‘public order’ occurs elsewhere in the Constitution—e.g. article 19(2)—and
should bear the same meaning here also. For the meaning "public order” under the Constitution,
See the undermentidned cases :

(i) Virendra v. State of Punjab, AIR 1957 SC 896.
(i} Ramji Lal v. State of U.P., AIR 1957 SC 620. (Discusses article 25 also).
(i} State of Rajasthan v. Chawla, (1959) Supp. (1) SCR 904. (Use of loudspeakers).
(iv) Dalbir v_ State of Punjab, AIR 1962 SC 1106.
(v) Madhu Limaye v. Siate of Punjab, AIR 1962 SC 1106.

Regulation by the State

Atticle 25, clause 2(a) saves the power of the State 1o regulate or restrict secular activities
associated with religious practice. These restrictions or regulations should be primarily concemed
with the secular aspecis of religious practice rather than with the essentials of religion as per judicial
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pronouncement. This view, enunciated for the first tme in Rasilal v. Siate of Bombay, (1954) SCR
1055. has been followed in all laler cases though the test is not easy to apply. What is the dividing
line between the two is for the court Lo determine. But, subject to that, the religious denomination
is entitled to lay down ils riles and ceremonies—an aspect illustrated by Ramanuja v. State of T.N.,

AIR 1972 SC 1586,

As the varjous limbs of article 25, particularly article 25(1) and article 25(2)(a} are inter-
connected, it is advisable to study a number of cases when a concrete question arises. The following
Tist of cases would be helpful :~

1. Raiilal v. Siate of Bombay, {1954) SCR 1055, (Legislation on public trusts),
Ramji Lal v. State of U.P., AIR 1957 SC 620, (Sections 153A, LR.C.).
Saifuddin v. State of Bombay, AIR 1962 SC 853, 863. (Excommunication).
. Venkataramana v, State of Madras, AIR 1958 5C 255, 267, (Religious practices).
Suryapalsingh v, State of U.P., (1952) SCR 1056, 1090.
Marendra v. State of Gujarar, AIR 1974 SC 2098, paragraph 25.
. Commr., H.R.E. v. Lakshmindra, (1954) SCR 1005. (Religious trusts).
. Digyadarsan v. State of A.P., AIR 1970 SC 181, 188, (Day to day administration of
religious trust).

9. Stainslaus v. Stare of M_P.. AIR 1977 53C 908. (Freedom of conscience).

§0. Ramanuja v. State of TN, AIR 1972 SC 1586. (Scrutiny of essentials of religion).

V1. Quareshi v, State of Bihar, (1959) SCR 629. (Ban on cow slaughter).

12. Sarup v. Staie of Punjob, AIR 1959 SC 860, 866. {(Commiltee of administration).

13. Moti Das v. Sahi, AIR 1959 5C 942, 949. (Administration of religious endowment).

14. Minal v. Union of India, AIR 1983 SC 1. poragraphs 119, 122 and 123, (Aurobindo
University).

15, Saifuddin v: State of Bombay, AIR 1962 SC 853, 864, (Essentinls and non-essentials).

16. Durgah Commiltee v. Hussain, AIR 1961 SC 1402, 1415. (Judicial scrutiny).

17. Yajnapurusdasji v. Muldas, AIR 1966 SC 1119, 1127,

LN A i o

26. Freedom to manage religious affairs.—Subject to public order, morality and
health, every religious denomination or any section thereof shall have the right—
{a) to establish and maintain institutions for religious and charitable purposes;
(/) 10 manage il own affairs in matters of religion;
(c} to own and acquire movable and immovable property; and
(d) to administer such property in accordance with law. . '

Motes on Article 26

Scope and object

Article 26 protects—(i) celigious denominations, and () sections thereof. The four rights
guaranteed by the article are subject to ‘public order, moralily and health*—as in anicle 25. But
article 26 is not subject to other provisions of Pant Hl1—an aspect noticed in Narendra v, State of
Gujaral, AIR 1974 §C 2098,

Depomingtion

In the case of a denomination tenets arc important, thus distinguishing it from an individual;
Jagadishwarananda v. Commissioner of Police, AIR 1990 Cal 336,
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Clause (b} : Affairs of religion
As under article 25, under article 26 also, courts have made a distinction between the essentials
of religion and non-essentials. Sce the undermentioned decisions :
(i} Ratilal v. State of Bombay, (1954) SCR 1055.
(é) Sarup v_ State of Punjob, AIR 1959 5C 850
(i) Ramanuja v. State of TN. AIR 1961 SC 1402,
(v} Jagadishwaranand v. Police Commissioner, AIR 1984 SC 51.

Clause (d) : Administration of property
The broad principle is that a State made law can regulate the administration of property of reli-
gious endowment, bul the Jaw cannot 1ake away the right of administration altogether. See the
undermentiened decisions :
() Ratilal v. State of Bombay, (1954) SCR 1055.
{ify Govindlalji v. State of Rajasthan, AIR 1963 5C 1638.
(iii) Saifuddin v. State of Bombay. AIR 1962 SC 853,
(iv) Ram v. State of Punjab, AIR 1981 5C 1576.
(v) Narendra v. State of Gujarat, AIR 1974 SC 2092
(vi) Azeez v. Union of India, AIR 1968 SC 662,

Common burden

A common burden (¢.g. land revenue) imposed on all does not violate article 26(c) and article
26(d); Governmeni of T.N. v, Ahobila, AIR 1987 SC 245.

27. Freedom as to payment of taxes for promotion of any particular religion.—
No person shall be compelled to pay any taxes, the proceeds of which are specifically
appropriated in payment of expenses for the promotion or maintenance of any particular
religion or religious denomination.

Notes on Article 27

Article 27 is one of the essential consequences of secularism. A “tax” is a compulsory exaction
of money for public purpose. If the State exacts money through a tax whose proceed are assigned
for the benefit of a particular religion, obviously the State favours, patronises and supports that
particular religion. Hence the prohibition against such taxes, The distinction between ‘tax” and ‘fee’
has been adhered to in the context of this article also so that fees for secular regulation czn be charged
for defraying expenses of administrative regulation. See the cases cited under article 25 supra.

28. Freedom as to attendance at religious instruction or religious worship in
certain educational institutions.—{ i) No religious instruction shall be provided in any
educational institution wholly maintained out of State funds.

(2} Nothing in clause (1) shall apply to an educational institution which is
administered by the State but has been established under any endowment or trust which
requires that religious instruction shall be imparted in such institution.

(3) No person attending any educational institution recognised by the State or receiv-
ing aid out of State funds shall be required to take part in any religious instruction that
may be imparted in such institution or to attend any religious worship that may be
conducted in such institution or in any premises aftached thereto unless such person or,
if such person is a minor, his guardian has given his consent thereto.
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Cultural and Educational Rights

29. Protection of interests of minorities.—{ ]} Any section of the citizens residing
in the territory of India or any part thereof having a distinct language, script or culture
of its own shall have the right to conserve the same.

(2} No citizen shall be denied admission into any educational institution maintained
by the State or receiving aid out of State funds on grounds only of religion, race, caste,
language or any of them.

Notes on Article 29

The leading cases on article 29 are:
(£) Kerala Education Bill In re, AIR 1958 SC 956,
(if) Ahmedabad St. Xaviers College Society v. State of Gujaras, AIR 1974 5C 1389.
' {iii) State of Bombay v. Bombay Education Society, (1955} 1 SCR 568 : AIR 1954 SC 561.
(V) Gujarar Universiry v. Shri Krishna, AIR 1963 5C 703.
(v) D.A.V. College Bhatinda v. Siate of Punjab, AIR 1971 SC 1731,

Although, commonly anticle 29{1) is assumed to relate to minorities, its scope is not necessarily
30 confined, as it is available 10 “any section of citizens resident in the temitory of India”. This may
well include the majority, as Ray, C.J. pointed out in the Ahmedabad 51, Xaviers College Society
v. State of Gujarat, AIR 1974 5C 1389,

As regards article 29(2), it shouid be read subject to article 15(4), {as inserted in 1951}, permiu-
ing sperial provision for backward classes, thus overriding the earlier decision in Stare of Madras
v. Champakam Dorairajar, (1951} SCR 525. See B.5.H.K.F. v. Union of India, {1985) 2 SCC 644.

An important consequence of the ‘right to conserve’ one’s script is thal citizens have the right
to agitate for the protection of their language. ‘Political’ religion for the conservation of the langu-
age of a section of the citizens cannot, therefore, be regarded as a corrupt practice within the mean-
ing of section 123(3) of the Represeniation of the People Act, 1951, Shah, C.J. in. Jagdev Singh
Sidhanti v, Partap Singh, AIR 1965 SC 183, 188,

Regional language

Not holding an entrance examination {pre-medical test}, in any parlicul::\r language viz. Hindi
or any regional language, does not violate article 29(2); Hindi Hitrakshak Samiti v. Union of India,
AIR 1990 SC 85, paragraph 6, ’

Minorities

Although the word "Minorities” occurs in the marginal note to article 29, it does not occur in
the text. The original proposal of the Advisory Committee in the Constituent Assembly
recommended the following ;

“(1)-Mnorities in every unil shall be protected in respect of their language, script and culture and

no laws or regulations may be enacted that may operate oppressively or prejudicially in this respect.”

[B. Shiva Rao, "Sclect Documents™ {1957) Vol. 2, page 281.)

But after the clause was considered by the Drafling Committee on 1st November; 1947, it
emerged with the substitute of “section of citizens’. [B. Shiva Rao, Select Documents (1957). Vol
3 pages, 525-26. Clauses 23, Draft Constitution]. It was explained that the intention had always
been Lo use ‘minority’ in a wide sense, so as to inciude (for example) Maharashtrians who sentled
in Bengal. (7 C.A.D. pages 922-23].
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30. Right of minorities to establish and administer educational institutions.—(1)}
All minorities, whether based on religion or language, shall have the right 1o establish
and administer educalional instilutions of their choice.

'[(1A) In making any law providing for the compulsory acquisition of any property
of an educational institution established and administered by a minerity, referred to in
clause (1), the Siate shall ensure that the amount fixed by or determined under such law
for the acquisition of such property is such as would not resmcl or abrogate the right
guaranteed under that clause.]

{2) The State shall not, in granting aid to educational institutions, discriminate against
any cducational institution on the ground that it is under the management of a minority,
whether based on religion or language.

Notes on Article 30

Scope

Article 30 is confined to minorities—whether based on religion or language—and unlike article
29(1), it cannot be availed of by any ‘section of citizens’. Al the same time, article 30(1) is not
confined to the conservation of language, script or culture—unlike article 29(1). It may be, that the
right given by article 29(1) is fortified, as regards minorities, by article 30(1). But the Iwo rights
are separate; Rev. Father Proost v. Swate of Bikar, AIR 1969 SC 465. The right to establish etc.
an cducational institution under article 30 is not confined to Lhe conservation of language, script or
culture. This was pointed cul by Mathew, 1. in Akmedabad St. Xaviers College Sociery v. State of
Gujarat, AIR 1974 SC 1389.

Article 30 confers two rights :

(a) right to establish an institution and

(&) right to administer it. The former means the rght to create the institution, while the latter
(right to adminisicr) means that the management of the affairs of the instution must be
free of external control, so that the founders or their nominees can would the institttion
as they thing fit and in accordance with their ideas of how best the interest of the commup- -
ity in general and the institution in particular will be served; Md. Joynal Abulin v, State,
AIR 1990 Cat 193, 201, 202, paragraphs 12 and 13.

Autonofmy of a minerity institution cannot be completely taken away; Si. Stephens’ College v.
Uniéversity of Defhi, (1992) 3CC 558,

Crucial wards

[n article 30(}), the crucial words are >
(a} minanities;
(b) establish and administer;
{c) educational institotions;
(&) of their own choice.
The words *of their own cheice' are imporiant; Shr Krishna v. Gujarar University , AIR 1962
Guj B6 (FB). The word ‘establish’ has been construed by Wanchoo, C.). in 5. Azeez Basha v, Union -
of India, AIR 1968 SC 652, 670

1. Ins. by the Constitution (Forty-fourth Amendment) Act, 1978, sec. 4 (w.c.f. 20-6-1979),
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Minorities

The word ‘minorily” has not been defined in the Constitition:-The Motilal Nehru Report {1928}
showed a prominent desire te affored protection tos minorities, but did not define the expression.
The Sapru Report {1945} also proposed, inter alia, a Minorities Commission but did not define
minority, The Year Book on Human Rights (1950), page 490. The U.N. Sub-Commission on
Prevention of Dizcrimination and Protection of Minodties has defined ‘minority” (by an inclusive
definition}, as under !

{1 The tevm *minority’ includes only these non- document groups in a population which possess
and wish to preserve stable ethnic, religious or linguistic traditions or characteristics marskedly
different from those of the rest of the population; (if) such minorities should properly include a
number of person suffiicient by themse]ves 10 preserve such traditions of characteristics; and (i)
such minorities must be loyal to the State of which they are nationals,

Artticle 27 of the Intermational Convenant on Civil and Political Rights does not define the
expression but gives the following right 1o them:

“In those States in which ethnic, religious or linguistic minerities exist, persons belonging to
such minorities shall not be denied the right, in community with the other members of the  group,
1o enjoy their own culture, 1o profess and praciice their own religion or to use their own language.”

Minorities based on religion or language
Backward classes are not minorities within anticle 30. As K.M, Munshi [5 C.A.D. page 227]
pointed out, “The Harijans generally knwon as the Scheduled Castes, are neither a racial minority
nor & linguistic minority..... The Harijans arc part and parcel of Hindu community.” Following
judicial decisions are relevant as to the conceplt of ‘minorities’ -
() Kerala Education Bill, In re, AIR 1958 SC 956, 976, 977.
(i} Shri Krishna v, Gujarat Universily, AIR 1962 Guj 88 (Shelat C.).). (A judgment worth
perusal).
(i) Alde Maria Pathroni v. E.C. Keshavan, AIR 1965 Ker 75 (M.S. Menon, C.1).
(iv) Sree Jain Sweramber Terapanthi Vidyalaya v. State of W.B., AIR 1982 Cal 101, 111
(B.C. Ray ).). )
() DAY, College, Jullundur v. Siate of Punjab, AIR 1971 SC 1737, 1744 (Reddy. J.).
(vi) Arya Samaj Education Trust v. Director of Education, AR 1976 Del 207, 218.
(vif) D.A.V., Coliege, Jullundur v, State of Punjab, AIR 1971 SC 1731,
(vitiy D.A.V. College, Bhatinda v, State of Punjgb, AIR 1971 5C 1737, 1742

Regulatory laws

The right under article 30{1} is subject 1o the regulatory power of the State. Anicle 30(1} is not
a charter for maladministration. Legislation for social welfare and similar regulatory measure do
not constitute an infringement of article 30(1). So long as \he minority is not deprived of the actual
management of the institelion, a law regulating certain matters concerning industrial relation,
academic matters and the like does not infringe article 30(1); Virendra Nath v. Delhi, (1990) 2
SCC 307.
The above broad statement of the legal position is illustrated by, and draws support from, the
following cases :—
() Kerala Educalion Bill, In re, AIR. 1958 SC 956.
(i) State of Kerala v. Very Rev. Mother Provincial, AIR 1970 SC 2079: (1970) 25CC 417 :
(1971) 1 SCR 734.
(i) Ahmedabad S5i. Xaviers College Society v, State of Gujarar, (1974) t SCC 117 AIR
1974 SC 1389.
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(v} Lily Kurian v. $t. Leving, AIR 1979 SC 52; (1979) 2 SCC 124: (1979} 1 SCR 820.
(v} All Saints High School v. Governmens of A.P., (1980) 2 SCC 478.

(vi) Frank Anthony Public School Employees’ Association v. Union of india, (1986) 4 SCC
707: (1987) 2 ATC 35,

(vii) Christian Medican College Hospital Employees’ Union v. C.M.C. Vellore Association,
(1987) 4 SCC 691, 708, 812, 717 (Reversing C.M.C. Vellore Association v. Govt. of
India, (1983} 1 Lab LN 373),

(vitf) Y. Theclamma v. Union of India, (1987} 2 SCC 516, 527, 528: AIR 1987 SC 1210;
(1987) Lab IC 907.

(ix) Bihar State Madrasa Boand v. Madarsa Harafra, AIR 1990 SC 995,
(x) St Stephens’ Coilege v. University of Delhi, (1992) 1 SCC 558,

Educuational standards

Right of a minority to administer educational institution has been dealt with by the Madhya
Pradesh High Count recently. It has held that the provisions contained in paragraph 17(1) of statute
28, Devi Ahilya University, in regard to the constitution of the Selection Committee in the case of
teaching posts [except in so far as they provide in sub-clause (a) that the Kulapati or his nominee
shall be Chairman of such Committee] are aimed at ensuring educational standards and mainiaining
excellence thereof and cannol be said to be in violation of article 30(E) of the Constitutien, The
same is the position with regard to clawse (1} of the said paragraph 17(1), which deals with the
constilution of a Selection Committee in the case of Principal, Sub-clause (a), which provides that
the Kulapati (or his nominee), shall be the Chaimman, is void. But the other sub-clauses do not
offend article 30(1) of the Constitution, inasmuch as they have apparently been enacted fof ensuring
educational standards and maintaining excellence thereof; The Islamia Karimia Society, indore v,
Devi Ahitva Vishwavidyalaya, Indore, AIR 1988 MP 200.

Reasonable regulations can be made to prescribe syliabus; Siate of T.N. v, Joseph, (1991) 3
SCC 87. .

‘reer]

31. Compulsory Acquisition of property.— [Rep. by the Constitution {Forty-fourth
Amendment) Act, }978, sec. 6 (w.ef 20-6-1979)].

2{Saving of Certain Laws]

3[31»\. Saving of laws providing for acquisition of estates, eic.—‘[(l)
Notwithstanding anything contained in article 13, no law providing for—
{a) the acquisition by the State of any estate or of any rights therein or the
extinguishment or modification of any such rights, or
(b) the taking over of the management of any property by the State for a limited
period either in the public interest or in order to sccure the proper management
of the property, or

1. The sub-beading “Righi to Propenty” ominted by rhe Conslitution {Forty-fourth Amendment) Act, 1978,
sec.5 (w.c.l. 20-6-1979),

2. Ins, by the Constitstion {Forty-sccond Amendment) Act, 1976, see.3 (wef, 3-1-1977),

. Ins, by the Ci ilutit (First A d } Act, 1951, sec.4 {with retrospective cffect).

4. Subs. by the Constitution (Fourth Amendment} Act, 1955, sec.}, Tor clause (i) (with retrospective
effect).

W
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(c) the amalgamation of two or more corporations cither in the public interest or in

order to secure the proper management of any of the corporations, or

() the extinguishment or modification of any rights of managing agents, secretaries

and treasurers, managing directors, directors or managers of corporations, or of
any voting rights of shareholders thereof, or

(e) the extinguishment or modification of any rights accuring by virue of any agree-

ment, lease or licence for the purpose of searching for, or winning any mineral
or mineral oil or the premature termination or cancellation of any such agree-
ment, lease or licence,
shall be deemed to be void on the ground that it is inconsistent with, or takes away or
abridges any of the rights conferred by "[arnticle 14 or article 19); .
Provided that where such law is a law made by the Legislature of a State, the
provisions of this article shall not apply thereto unless such law, having been reserved
for the consideration of the President, has received his assent:]

2[Provided further that where any law makes any provision for the acquisition by the

State of any estate and where any land comprised therein is heid by a person under his
personal cultivation, it shail not be lawful for the Siate 1o acquire any portion of such
land as is within the ceiling limit applicable to him under any law for the time being in
force or any building or structure standing thercon or appurtenant thereto, unless the law
relating to the acquisition of such land, building or structure, provides for payment of
compensation at a rate which shall not be less than the rarket value thereof.]

(2) In this articls,—

3I(a) the expression ‘estate’ shall, in relation to any local area, have the same meaning
as that expression or its local equivalent has in the existing law relating to land
tznures in force in that area and shall also include-

(i) any jagir. inam or muafi or other similar grant and in the States of
4|Tamil Nadu] and Kerala, ary janmam right;
(i} any land held under ryotwary seitlement;

(iif} any land held or let for purposes of agriculture on for purposes ancillary
thereto, including waste land, forest land, land for pasture or sites of
buildings and other structures occupied by cultivators of land, agriculu-
ral labourers and village artisans;]

(#) the expression ‘right’, in relation to an estate, shall include ang righls vesting
in a proprietor, sub-proprictor, under-proprictor, tenure-holder, “[raiyar, under-
raiyat] or other intermediary and any rights or privileges in respect of land
revenue. }

1. Subs. by the Constitution (Fony-fourth Amendment) Act, 1978, sec. 7, for “article 14, article 19 or
article 31 (w.e.f. 20-6-1979).

2. Ins, by the C itution {8 h A d } Act, 1964, tec,2,

3. Subs. by the Constitution {Seventeenth Amendment) Acl, 1964, sec. 2, for sub-clause {a) (with
retrospective efiect).

4. Subs. by the Madms State {Alleration of Name) Act, 1968 (53 of 1968), sec.4, for “Madras” (w.e.f,
14-1-1969),

5. Ins. by the Coastitution (Founth Amend ¥ Act, 1955, sec.3 {with retrospective effect).
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Notes on Article MA

Land reform legisiation

(1) Laws providing for acquisition of estates, lake over of corporation etc_ have fbeen saved by
article 31 A against challenge on the ground of alleged infringement of article 14 or article 19,

(2} By article 31B, Acts and Regulations specified in the Ninth Schedule have been saved
against challenge on the ground of inconsistency with, taking away or abridging any fundamenial
right. However, after the decision in Keshavananda's case (24 April, 1973), inclusion in the Ninth
Schedule of any law is open to challenge on the ground of damage to the basic structure of the
Constitution; Keshavananda Bharati v. State ofKera!g. AlIR 1973 SC 1461; Waman Rao v. Union
of India, AIR 1981 5C 271 Srinivasa v. Stale of Karnaiaka, AIR 1987 S5C 1518, parographs 6-7.
Article 31C, inserted by the 25th Amendment, 1971, prolected laws giving effect to the Directive
Principles in aticle 39(b) and 39(c) from unconstinionality on the groumd of contravention of
articles 14, 19 and 31. By the 42nd Amendment, 1976, the protection was extended to legislation
for implemention of any directive principle. But the Supreme Court in 1980 (by majority) held this
extension of the protection to be unconstitutional on the ground that such an omnibus withdrawal
of legislation from judicial review would undermine the basic structore of the Constitution. In
1983, the Supreme Court has declared the relevant observation in its 1980 judgment to be
obiter. See the following cases:—

() Minerva Mills v, U;u'on of India, AIR 1986 3C 2030.
(i} Minerva Mills v. Union of India, AIR 1980 SC 1789, paragraphs 30, 64, 70 and 80.

(i) Sajeev Coke Manufacturing Co. v. Bharat Coking Coal, AIR 1983 5C 239, paragraphs

13, 14,

Article 31C in ils main paragraph, sccond part (as amended by 25th Amcndment Act, 1971}

prevides as under: i
*and no law containing a declaration that it is for giving clfect so such policy shall be
called in question in any count on the ground that it does not give effect 10 such policy.”

In 1973, the Supreme Coun struck down this portion as unconstitutional on the ground that it
was beyand (he competence of the Constitution (25th Amendment) Act (Which introduced article
31C) 1o take away the power of judicial review to question whether a particular law which professed
to give effect 10 a Directive Principle was, in reality, a law having that object or whether Lthal was
only its colourable purpose; Keshavananda Bharati v, State of Keralo, AIR 1973 5C 1461.

It follows that the court can still consider whether a particular law purporting to implement any
directive principal can question in constitutionality if it finds that the nexus between that law and
the Directive Principle relied on is illusory or colourable or whether it has ‘directed and reasonable’
nexus with the directive principle in article 39(b) or anticle 3%(c); Bhim Siaghji v. Union of India,

AIR 1981 SC 234, paragraph 2; State of Maharashtra v, Basantibai, (1986) 2 SCC 516,
paragraph 13.

A law providing for agrarians reform need not provide for land ceilings; Union Territory of

Goa, Daman & Diu v. Laxmibai, AIR 1990 S8C 1771, paragraph 9.

'[31B. Validation of certain Acts and Regulations.—Without prejudice to the
generality of the provisions contained in article 31A, none of the Acts and Regulations
specified in the Ninth Schedule nor any of the provisions thercof shall be deemed to be
void, or ever 10 have become void, on the ground that such Act, Regulation or provision
is inconsistent with, or tzkes away or ahridges any of the rights conferred by, any

1. Ins. by the Constitution (First Amendmen) Act, 1951 sec.S.
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provisions of this Part, and notwithstanding any judgment, decree or order of any court
or tribunal to the contrary, each of the said Acts and Regulations shall, subject to the
power of any competent Legislature to repeal or amend it, continue in force.]

Notes on Article 31.B

Anrticle 31B saves conflict with any fundamental right including article 19(1) (g): Nivami v.
Union of India, "AIR 1990 SC 2128.

'[31C. Saving of laws giving effect to certain directive principles.—Notwithstand-
ing anything contained in article 13, no law giving effect of the policy of the State
towards securing Hall or any of the pninciples laid down in Part IV] shall be deemed to
be void on the ground that it is in consistent with, or takes away or abridges any of the
rights conferred by “lanticle 14 or article 19]; *[and no law containing a declaration that
it is far giving effect to such policy shall be called in question in any court on the ground
that it daes not give effect to such policy):

Provided that where such law is made by the Legislatuore of a State, the provisions
of this article shall not apply thereto unless such law, having been reserved for the
consideration of the President, has received his assent.]

Notes on Article 31C
As to effect of article 31C on article 19: See Elizabeth v. State of Kerala, AIR 1991 Ker 161
{FB).
Anrticle 31C does not bar judicial review to examine the nexus between impugned law and article
39; Assam Sillimanite v. Union of India, (1992) Supp {1) SCC 692,
[31D.] Saving of laws in respect of anti-national activities.—[Rep. by the
Constitution (Forty- third Amendment) Act, 1977, sec. 2 (w.e.f. 13-4-1978)].

Right to Constitutional Remedies

32. Remedies for enforcement of rights conferred by this Part.—(1) The right 10
move the Supreme Court by appropriate proceedings for the cnforccmcm of the rights
conferred by this Part is guaranieed.

(2) The Supreme Court shall have power to issue directions or orders or writs, includ-
ing writs in the nature of habeas corpus, mandamus, prohibition, quo warrante and
certiorari, whichever may be appropriate, for the enforcement of any of the rights
conferred by this Part.

1. Ins. by the Constitution {Twenty-fifth Amendmenl} Act, 1971, sec.d {w.e.f. 20-4-1972).

2. Subs. by the Constitution (Forty-second Amendment) Act, 1976, sec.d, for “the principles specified in
clatse (b) or clause (¢) or article 39" (w.c.l. 3-1-1977); Sce Minerval Mills Lid. v. Union of Indis, AIR
1980 SC 1787: (1981) Urhutam Nyayaluyu Nirmayu Patrika 146; and Sanjeev Coke Manufucturing Co.
v. Bharat Coking Coul Ltd., AIR 1983 SC 239.

3. Subs. by the Constitution (Forty-founth Ameodment) Act, 1973, sec.8, for “article 14, asticle 19 or
anticle 317 {w. ef. 20-6-1979).

4. In Keshavanunda Bharali v. The Suie of Keralu, (1973) Supp SCR ), Supreme Court held the provision
in ialics fo be invalid.

5. Int. by the Constitution {Forty-second Amendment) Act, 1976, sec. 5 (w.e.f. 3-1-1977),
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(3) Without prejudice to the powers conferred on the Supreme Court by clauses (1)
and (2), Parliament may by law empower any other court to exercise within the local
limits of its jurisdiction all or any of the powers exercisable by the Supreme Count under
clausge (2).

(4) The right guaranteed by this article shall nol be suspended except as otherwise
provided for by this Constitution.

Notes on Ariicte 32

Variety of rights coming up for enforcenent
Right given by law or recognised by law can be analysed into the following categories:—
(a) fundamental rights given by the Constitution;
{b) constitutional rights not having the status of fundamental rights;
() statutory rights:
{d) rights flowing from subordinate legistation;
(e} rights based on case law;
() customary righis;
(g} contractual rights.

Scope of Article 32

Only fundamental rights falling within category (a) above can be enforced undere article 32.
Cases illustrating this pfoposition about the scape of article 32 are the following:—
(§) Haji Esmail v. Competens Officer, AIR 1967 5C 1244,
(#) Kuriakose v. State of Kerala, AIR 1977 SC 1509,
Court cannot determine an issue not involving fundamental right; Indian Express Newspapers
v. Union of India, (1986) | 5CC 633, paragraphs 200 and 207.

Supreme Court and High Court: Concurrent jurisdiction

{a} On the text of article 32 and 266, where a fundamental right is involved, a party should be
free to approach either of the tlwo courts. And this, in fact, has been the earlier judicial approach;
M.K. Gopalan v. State of M.P.. (1955) 1 SCR 168, 174, In fact, some decisions have pointed out
that since the remedy under article 32(1) is itself a fundamental right, the Supreme Court is under
duty to grant relief for violation of a substantive fundamental right.

(£) Kochunni v. Surte of Madras, AIR 1959 SC 725, 729,
{i6) Tata fron & Steel Co. v. Sarkar, AIR 1961 SC 65.
{iil) Bishan Das v. Swate of Punjab, AIR 1961 SC 1570.
(iv) Kharak Singh v. State of ALP., AIR 1963 5C 1295,

Even still swonger are decisions holding anicte 32 to be a basic feature of the Constitution which
cannot be taken away by even amending the Constitution; Fertiliser Corporation of India v. Union
of India, AlIR 1981 SC 344, paragraph 11.

{b) Notwithstanding the above pasition, the Supreme Court has, in certain decisions pronounced
in 1987, siated that where relief through High Court is available under anticle 226, the party should
first approach the High Court.

(i) P.N. Kumar v. Municipal Corporation of Dethi, (1987) 4 SCC 609, 610, 611,
{if) Kanubhai Brakmbha v. State of Gujarai, AIR 1987 5C 1159,

It is submitted with great respect that this view goes against the intendment of the Constitution

and is contrary to ealier case law.
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Economic policy

ludicial review is not concerned with ecanomic policy. The court does not substitute its
judgment for that of the legislature or its agents. as o matters within the province of either, The
court does not supplement the “feet of the expert" by ils own views, When the legislature acts
within the sphere of its authority and delegates power o an agent, it may empower the agent to
make findings of fact which are conclusive, provided such findings satisfy the test of reasonable-
ness. In all such cases. judicial inquiry ts confined to the question whether the findings of fact are
reasonably based on evidence, and whether such findings are consistent with the faws of the land;
Sitaram Sugar Co. Luf v, Union of India, AIR 1990 8C 1277, 1299, paragraph 86 (Judgment of
Dr. Justice Thommen at page 1297, paragraph 52 and footniote 8, contains an exhaustive survey of case
law as 1o arbitrary action. it covers several English, American and Commonwealth cases).

Price fixation
Price fixalion is not within the province of the court, Judicial review is exhausted when there
is found to be a ratipnal basis for the conclusions reached by the concerned authority. See the
undermentioned decisions:
(i} Union of India v. Cynamide Ltd., AIR 1987 SC 1302, 1807: (1987) 2 SCC 720. 736.
{if) Gupta Sugar Works v. State of U.P., ATR 1987 SC 2353: (1987) Supp SCC 476, 481.
(iiy Sitaram Sugar Co. Ltd. v. Union of India, AIR 1930 5C1299, paragraphs 8 and 58.

Administrative Tribural
Section 28 of the Administrative Tribunals Act, 1985 has left untouched the writ jurisdiction of
the Supreme Court, Chopra v. Union of India, AIR 1987 SC 35,
Thus wide power under article 323 A {2)Xd) of the Constitution has not been exercised.
Administrative Tribunals themsetves have writ procedure under section 14(1) of the
Adrninistative Tribunals Act, 1985,

Bail
If, after rejection of bail by the Magistrate, High Cournt grants bail, Supreme Court may interfere;
Bimla v. State of Bihar, 1954 1 1) SC 326, paragraph 2.

Basic feature

Judicial review under articles 32 and 226 is a basic fearure of the Constitution beyond the pale
of amendability; Kihota v. Zachithu, AIR 1993 SC 412, paragraphs 26, 85 and [07.

Certiorart
(a} Certiorari may be issued wner= the law. under which the decision was given is void;
Himmat Lal v. Stnie of MLP., AIR 1954 5C 403,
{b) the decision itself violates a fundamental right (see below); or
(¢} the decision violates the law or is without jurisdiction; Ranjit Singh v. Union Territory
of Chandigarh, AIR 1991 5C 2296,
(d} the decision is against natura] justioe, rmuals fide, perverse or based on non-gpplicable of avenie,
Decisions viclating fundamental rights—caregory (b) above, are {llustrated situatiops where
fundamental rights violated are those created under: (i) article 14— DTC v. Mazdoor Congress,
AIR 1991 8C 101; (i) anticle 19 (1) {g)}— Express Newspapers v, Union of India, AIR 1958 SC
578, paragraphs 226; (iii) article 16— Indra v. Union of India, (1991) Supp (3) SCC 557, 559,
(iv) article 21— Sangita v. State of U.F., (1992) Supp 1 SC 715; State of Bihkar v. Sharma, AIR
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1991 SC 1260; (v) article 22—~ Bapna v. Union of india, (1992} 3 SCC 512; Advisory Board v,
State of Kerala, (1991) 2 SCC |, Mere misapplication of law is not a ground for certiorani; Union
of India v. Deep, (1992) 4 SCC 432,

Contempt

Wilful non-compliance with court order under article 32 is contempt of coun; Sachdev v, Union
of India, {1991) | SCC 605, paragraphs 6-8 and 11.

Instead of proceeding in contempt court may award exemplary costs; Ajay v, State of U.P., AIR
1991 5C 498, paragraph 4.

Death in custody

Compensation may be awarded for death in police custody: Nilabale v. State of Grissa, (1992)
2 SCC 746 (3 Judges).

Detention

In case of preventive detention, main ground of interference is breach of anticle 22 (5); Gracy
v. State of Keraln, AIR 1991 SC 1090, paragraphs 9-10.

Court may order release of a detenue if he is pot given opportunity to appear before the Board
within the statutory period; State of Punjab v. Sukhpal Singh, AIR 1990 SC 231,

Court may order the release of a detenue if there is failure to obtain Government approval within
starutory period; Kiran Dasha v. Govi. of A.P., (1990} | 5CC 328.

Inordinate delay in passing detention order may entail release of the detenue; Anand Prakash
v. State of UP., AlR 1990 5C 516,

Court cannot reduce the period of detention; Pooram v, Wadhwan, AIR 1987 SC 1303,

paragraph 12.

Enforcement of Act

Court will not compel govemment to enforce constitution Amendment: A.X. Roy v. Union of
India, AIR 1982 SC 710, paragraphs 52-53,

Child prostitution

Supreme Court has issued directions o check the evil of child prostitution; Vishal v. Union of
India, (1990) 3 SCC 318, paragraph 16.

Pollution
Directions can be issued to control pollution; Subhash v, State of Bikar, AIR 1991 SC 420,
paragraph 7.

Clouser of Industry

Supreme Count issued directions for revival of a company (viable units) having regard to the
fact that living had been denied to 10,000 workers for five years; Workers of Rohtas Industries Lid.
v. Rohins Industries Lid.. AIR 1990 SC 491.

Irrigation
Where a dam under construction is apprehended to endanger safety, court can look into the
matter; Tehri Baandh v. State of U.P., {1991} 1 UJSC 121 paragraph 13,
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Law making

Court can nol issue direction for making of law or subordinate legislation; 5.C. Employecs
Association v. Union of India, (1989) 4 SCC 1967,

Liability

Court has evolved new basis of liability in public law (as distinguished from private law) where
breach of fundamental right is involved: Nilabari Behra v, State of Orissa, (1993) 2 SCC 746,
paragraphs 10, 11, 19 and 26 (3 judges).

In the above case Supreme Court relicd inter alia on (a) its duty to enflorce fundamental right
under {articles 14, 21, 32) (b} nced to make the guaranieed remedies effective (c) to do complete
Justice; Union Carbide v. Union of India, (1991) 4 SCC 584

Mandamus

(a) Mandamus should be issued under article 32 where a lundamental right inflringed by a statute,

(b} statutory order.

(c) executive order (non-statutory); Prabodh v. Shate of U, P., AIR 1985 SC 167, paragraphs 38
and 50; Abdul Hekim v. State of Bikar, (1961) SCR 610, However according o some decisions
it is discretionary; Pramod v. Medical Council, (1991) UISC 401,

Policy

Court cannol—

(a) enforce implementation of a Goevernment policy (unless fundamental right is involved);
Hindi Hitrakshak Somiti v. Union of India, AIR 1990 SC 851.

(b} interfere in the implementation of Government policy; English M.5. 1A v. Sune of Karna-
taka, (1994) UISC 291, paragraph 23.

Anrt. 32. Political question

Where a fundamental right is involved the doctrine of non-justiceability of political question
has no application; Indra v. Union of India, (1992} Supp (3) SCC 217, paragraphs 557-55% (9
Judges). 5.C. Advocales Association v. Union of India, {1993) 4 SCC 411, paragraphs 273 and
328 ( 9 Judges).

Prostitutes

Segregating prostinutes’ children by locating scparate schools and providing separate hostels,
wottld not be in the interest of such children. Once chifdren are bom to prostitutes, it is in the
interest of such children and of society at large, that the children of prostitutes should be segregated
from their mother and be allowed to mingte with others and become part of the society; Gaurav
Jain v. Union of India, AIR 1990 SC 292 {Ranganath Misra, M.N. Venkatachalizh and P.B.
Sawant, JI),

Public interest litigation
The development of public interest litigation during the last decade has largely modified the
traditional sule as to standing to litigate in constitutional matters. The followmg decisions may be
panticularty seen in this context:—
() Ratlam Municipality v. Virdi Chand, AIR 1980 SC 1622.
(i) Feniliser Corporation of India v, Union of India, AIR 1981 SC 344, paragraphs 43, 44
and 48,
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(iii} Sheela Barse v. Union of India, AIR 1986 SC 1773, paragraphs 8 and 9.
(iv) Nakara v, Union of India, AIR 1983 SC 130, paragraph 64.
(v) D.C. Wadhwg v, Staie of Bihar, AIR 1987 SC 579, paragraph 3.

(vi) Sachidarand v. State of West Bengal, AIR 1987 SC 1109, paragraph 60.

(vif) Mehta v. Union of India, (1987) 1 §CC 395,

The Supreme Court in Charan Lal Sahu v. Union of India, AIR 1990 SC 1480, has upheld the
validity of the Bhopal Gas Disaster (Processing of Claims) Act, 1985, The judgment discusses the
doctrine of parens patna. It also takes not of the fact that the legislation in question related (o
“actionable wrong” under the Tth Schedule, Concurrent list, entry B, It also contains a suggestion
(in para 129) to lay down certain norms and standards in regard to the industries dealing with
materials which are of dangcrous potentialitics. In the judgment of Mr. Justice Ranganathan, there
is a suggestion that either the Fatal Accidents Act should be amended or fresh legislation enacted
to deal with victims of mass disaster; Inter aliz, the suggested legislation should deal with the
following matters:—  ~

(7} Fixed minimum compensation on no fault basis, pending filing adjudication of the case,

{ii} Creation of a special forum with specific power to grant interim relief in appropriate
Cases.

(siiy Evaluation of a procedure to be followed by such (special) forum, which will be
conducive to the determination of the claims and avoid high degree of formalism in
proceedings.

(iv) A provision requiring industries and concemns engaged in hazardous activitics to take out
compuisory insurance against third party risk.

The court did not uphold the argument that the Act was against article |4 of the Constitution.

A public interest litigation may be transferred to the appropriate High Coun; Kaswurilal v. Stare
of U.P., (1990) Supp SCC 784.

A petition in public interest litigation filed before the Supreme Court may be transierred 1o the
appropriate High Court; Subrmaniam v. Union of India, (1990 Supp SCC 775,

A letter in public interest litigation should be addressed 1o the court and not to an individual
judge; Sachdev v. Union of India, (1991} 1 SCC 605, paragraph |.

Stock Exchange

Increase in the number of members of the Delhi Stock Exchange is a matier of policy. Court
would not issue a mandate in such matters; Om Prakash Poplai v. Delhi S1ock Exchange Associa-
tion, JT(1994) 1 SC 114.

Threatened

‘Threat of infringment of fundamental right is cnough o justify issue of wril; Simranjis v. Union
of India, (1993) 1 UISC 32, paragraph 7.

Limits of Wris Jurisdiction

There mest be a clear breach of fundamental right not involving disputed guestions ol Fag;
Northern Corporation v. Union of india, (1990) 4 SCC 239,

Non-justiciable and political matters cannot be dealt with under the guise of publiv intcrest
litigation; Maharshi v. State, AIR 199G All 52, paragraph 18.

Policy preferences not involving fundamental rights cannot be agitated under article 32 Anictes
of the Constitution cannot be a means 1o indicate policy preference™ Hindi Samiti v, Union of
Indiz, (1990) | SCJ 617, paragraphs 6-7: AIR 1990 SC 851, 853, 856, paragraph 67.
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Government policy cannot be enforced by writ under article 32; Hindi Hitarakshak v. Union of
Indig. AIR 1990 5C 8§51,

A Directive principle cannot be enforced by writ under article 32; B. Krishna Bhat v, Union of
India, (1990} 3 SCC 65.

A question that can be agitated under the Industrial Disputes Act, 1947 will not be normally
allowed to be agitated undere article 32; F.C.L. Workers Union v. F.C.1.. (1990} Supp. SCC 296,
paragraph 11,

Selection Committee

It is not the function of tne court to hear appeals over the decisions of the selection committees
in Universities and to scrutinize the relative merits of the candidates. The decisioq of the Sefection
Committce can be interfered with, only on limited grounds, such as, illegality or patent material
irregularity in the constitution of the committee or its procedure vitiating the selection or proved
mala fides, affecting the selection etc. Setting aside the selection on the ground of the so called
comparative merits of the candidates. as assessed by the coun while sitting in appeal over the selec-
tion so made, would not be permissible; Dalpar Abasaheb Solunke v, Dr. B.S, Mahajan, AIR 1990
SC 434 (Kuldip Singh, P.B, Sawant and K.Ramaswamy, JJ}.

Service matters

Where the petitioner’s fundamental rights arc impaired by legistation or rules, or Government
orders, the court can interfere even if it is a matter concerning service; F.C.I. Workers v. F.C.IL,
AIR 1990 SC 2178.

Similarly, the court may intertere where the fundamental rights of a public sector employee are
infringed; Bhagwar v. SM.D.C.. (1950} 1 5C) 433, paragraph 6.

Denial of equal pay for equal work becomes imational classification for the purposes of anicle
14; Grih Kalyan v. Union of India, (1991) } 8CC 619, paragraph 6.

If the tundamental rights of a member of the Armed Forces are violated or if there is a jusisdictio-
nal ervor, judicial review is available: S.M. Mukherjee v. Union of India, AIR 1990 5C 1984,

However, if mala fides are alleged, there must be proper pleading; Suresh v, Defence Secretary,
AR F991 SC 483,

Services

Dircction under article 32 would not be issued (o the opposite party to regulate the services of
the peaitioner in the post of helper where petitioner does not approve  the Commissioner set up for
the pumose; A. Nansavari v, State of TN, JT {1994) 4 5C 651,

For violation of fundamental right (this includes observance of natural justice) in service matters
writ is available under anicle 32. This is illustrated by a violation astical from—

(a} unconstitutional staute—~Niliananda v. State of Orissa, AIR 1991 8C 1133, paragraph 13,

(b) Rule or urder—FCI Workers Union v. FCI, AIR 1990 SC 2178, paragraph 18-20,

(¢} arhitrary, perverse or malafide decision, Divala V. Chief Secretary, AIR 1984 SC 1527
Khanzode v, RBI, AIR 1982 SC 917, (Public Sector Corporation).

A candidate who has been illegally denied selection can -approach, the court for quasing the
sclection and issuing directions for selection , but cournt cannot cvalualor the Filness; JAC v. Shukla
(1993} 23 ATC 407 (SC), paragraph 9.

Counter affidavits (detention)

Counter alfidavits filed as in reply to allegations of-—
(§) malafide,
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L} abuse of power, or

@iif} bias,
should be filed by the detaining authority himself; Gazi Khan v. State of Rajasthan, AIR 1990 SC
1364, 1367, paragraphs 9-14.

Cammissioner

Court may appoint a person 1o act as Commissioner 10 inquire in to allegations made against
Govemment officers for breach of fundamental right, A refects made after on objective inquiry
would not be rtjected unless good reasons are shown 1o exist for rejection; Delli Judicial Service
Associarion v. State of Guarat, (1991) 4 3CC 406.

Compensation

For deprivation of right to life and personat liberty, compensation may be awarded; Saheli v.
C.P., (1990) 1 SCJ 300, paragraphs 11-14,

Damages

For breach of public law duty the court may award against the wrong doer examplary damages;
Nilebah v. State of Orissa, (1993) 2 SCC 746, paragraphs 11, 20, 32, 34, 35 and 34,

Essoppel against petitioner

Petitioner whe has veluntarily accepted benefit under a statute cannot object (o its Vatidity:
Pramod v. Medical Councit, AIR (1991} 1 U)JSC 400,

Estoppel against State

Where a state parly supports a petition on the merits, it €annot be allowed to raise a technical
plea alter a long lapse of time; TN, Sangam v, Union of India, AIR 1990 SC 1317, paragraph 6.

False plea

A petition may be dismissed 21 any stage (even alter rule aisi is issued) it petitioner has made
false plea; A.L5.B.OF. v. Union of India, (1990) Supp. SCC 336, paragraphs 12-13.

Laches

Laches or unreasonable delay in instituting writ petition may bar the remidy; Tifok Chand v.
Munshi, AIR 1970 SC BY8; Ramchandra v. State, AIR 1974 SC 259, 265.

Unexplained delay may entail refusal to issue a writ; Bhaskar v, State of A.P., (1993) 24 ATC
842,

But detay is no bar 10 Que Warranio, Kashinath v, Speaker, (1993) 2 8CC 703, paragraphs
34-36.

Recantly refusal for delay has been described as a rule of practice: DRLRC v. Dy, Board, (1992)
2 3CC 598,

Locus standi

Locus stndi 10 (ile a panicular petition under article 32 depends on the facls as they existed at
the time when the petition was filed; Rugmani v. Achutha , AIR 1991 SC 983,

A journalist may move a writ petition, if the case falls within the recognised category of
cases for public inlerest litigation; Bhela Nath v. State of U.P., (1990) Supp. SCC 151, para-
graph 1.
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If personal litigation is wrongly fought, in the shape of public interest litigation, cost may be
imposed on the person institating such litigation; Chherriva Pradushan v, State of U.P., AIR 1990
SC 2060,

The classes of persons for whom public interest litigation may be fought, are dealt with
in a judgment of the Supreme Court; Subhash v. Stale of Bihar, AIR 1991 SC 420, paragraphs
T and 8.

Pleading

Court will not give relief if the pleading are not specific; Armi v, Stare of 1. &K, AIR 1981 5C
1009; Sharma v. Union of India, AIR 1981 SC 588,

Relief

There is no theoretical timit to the relief to be granted. Coun gave direction for insurance of
workers in match factories; Mehta v, State of T.N., AIR 1991 5C 417,

Where two persons were detained by the Punjab police and political revalry was alleged the
Supreme Coun directed the Distriet Judpe, Ludhiana to conclude an inquiry: Tirethé Ram Laini v,
Siaie of Punjab, T (1994) | SC 420.

Relief given up in the High Court may be disallowed under anticle 32; Bhattacharya v. Union
of India, AIR 1991 SC 468, paragraph 6.

Court may refuse relief 1o 3 person who has voluntanly accepted benefit under a challenged
statute and files the challenge after considerable lapse of time. Pramod v, Medical Council,
(1991) 1 WJSC 400.

Even where the Court dues not grant relief as prayed for on the merits, it may give orders
to do justice to petitioner who might otherwise sufter by reason of delay in granting imerim
telicf; Prem v, Union of india, (1991} 1 UJSC 69C paragraph 19.

Res Judicata

Res Judicata applics in wnl pesitions generally {through not in public interest litigation); Grib
Kalyan Union v, Union of India, (1991) SCC 619, paragraph 11; Rural Litigation v. State of U.P.,
AIR 1989 SC 594.

Writ penition {otherwise than through review) cannot be filed to seek sening aside
carlier findings of facts; Grihkalyan Union v. Union of India, (1991) | UISC 468, para-
graph 10.

Judgment under articte 136 bars petition under anticle 32; Bhaskar v. Siate of A.P., (1993) 3
SCC 30

An ex parte judgment writ petition would be res judicata if dismissal is on merits by a
speaking order; Direct Recruir Class-II Engineering Officers” Association v. Siate of
Muharaskira, AIR 1990 5C 1607, Decisions are nod uniform as to whether constructive res
Jjudicata applies in writs. As per the decision in KN, Qil indusiries v. State of M.P., AIR 1986
SC 1929, Construtive res judicata applies. After the decision in Fedration of Directly
Appointed Officers of indian Railways v. Union of India, AIR 1993 5C 2422: (1993) 3 SCC
346, it does not apply.

There is no res judicata under article 32 if earlier petition under 226 is withdrawn; Direct
Recruit Cluss-1I Engineering Officers” Association v. Siate of Maharashtra, AIR 1990 SC
1607,



66 The Constitution of india [Article 32A

! 324, Constitutional validity of State laws not to be considered in proceedings
under articte 32.—{Rep. by the Constitutional { Forty-third Amendment) Act, 1977, sec,
3 (w.ef 13-4-1978)].

%{33. Power of Parliament to modify the rights conferred by this Part in their
application to forces, ete.—Parliament may, by law, determine-to whar extent any of
the rights conferred by this Part shall, in their application to,—

(a) the members of the Armed Forces; or
(b) the members of the Forces charged with the maintenance of public order; or
{c) persons employed in any bureau or other organisation cstablished by the Siate
for purposes of intelligence or counter intelligence: or
(d) persons employed in, or in connection with the telecommunication sysiems set
up for the purposes of any force, bureau or organisation referred to in clauses
(a} to (c).
be restricted or abrogated so as Lo ensure the proper discharge of their duties and the
maintenance of discipline among them. |

Notes on Article 33

Article 33 (which was extensively amended in 1984) enables Parliament to modify fundamental
rights in relation to military and para-military forces, police forces and analogous forces. The reac-
tion can be only by law, The undermentioned decisions illustrate the wide scope of this anicle:

() Achudan v. Union of India, (1976) 1| SCWR 80. (Right of association).
(ii} Ram Sarup v. Union of India, AIR 1965 SC 247. (General scope).
(itiy Delki Police Sangh v. Union of India, (1987) 2 ATC 194: 1987 SC 379: (1987) | 5C
115, 122, 124_{De- recognition of Employees Union).
(iv) Gopal v. Unign of India, AIR 1987 5C 413.

The decision in Delhi Police Sangh v. Union of India, AIR 1987 8C 379, is concerned with the
Police Forces (Restriction of Rights) Acl, 1966 and mles framed thereunder. The rules cannot be
challenged on the ground of violation of article 19(1)(c). because of anticle 33,

Notes on Article 33

Scope

The article empowers Parliament to restrict or abrogate the application of fundamental rights in
relation to armed forces, para military forces, the police etc.; Ackudan v. Union of India, (1976)
1 SCWR 80; Gopal v. Union of India, ATR 1987 SC 413.

The article does not, itself, abrogate any right; Chatterfi v. Sub Area Commandani, AIR 1951
Mad 77. l1s operation is dependent on Parliamentary legislation. Of course, such legislation need
not refer to article 33 in so many words; Ram Sarup v. Union of India, AIR 1965 5C 247, 251, A
law passed by virtue of article 33 can override articles 21 and 22; Prithi v. Union of india, AIR
1982 5C 1413, paragraphs13-18, Parliament rmay empower Govemnment Lo impose restrictions;
Viswan v. Union of India, AIR 1983 SC 658, paragraphs?, 9 and 10),

[. ins. by the Constimation (Forty-second Amendmcat) Act, 1976, sec. 6 (w.e.f. 1-2-1977).
2, Subs. by the Constitgion (Fiftieth Amendment) Act, 1984, sec_ 2 {(w.ef. |1-9-1984),
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Parliamentary legislation and fundamental rights.

Such legislation may restrict the operation of any fundamental right, such as,—
(@) equality; Jesuratnam v. Chief of Air Staff. (1976) Cr LJ 65;
(&) freedom of expression; Le. Col. Prithi Pal Singh Bedi v. Union of India, AIR 1982 5C
1413;
(c) freedom of association: Achudan v. Union of India, (1976) | SCWR 80,
() persenal liberty; La. Col. Prithi Pal Singh Bedi v, Union of India, AIR 1982 SC 1413,

Writs against courts martial
Articles 136(2) and 227(4) exclude the appellate jurisdiction of the Supreme Court and the
supervisory jurisdiction of the High Court in relation to court martial. But they do not exclude the
operation of articles 32 and 226. Hence, unless the substantive fundamental right itsell has been
excluded by a law mad under article 33, the right survives and consequentiaily the remedy of writ
also survives, Hence the general principles for grant of relief in writ and grounds for interference,
as generally applicable to quasi-judicial proceedings, 2pply in relation to courts martial also.
Ac_:'cordingly. case law fumishes illustrations of judicial review of proceedings of counts martial on
the basis of—
(f) bias; Ranjit v. Union of india, AIR 1988 SC 2386;
(i6) other breaches of natural justice; Laxmi v. Union of India. (1991} 2 SCJ 86;
(it emor of jurisdiction or efror of law apparent on the face of the record; Mukherjee v. Union
of India, (1990) 3 SCJ 93; Ranvir, v, Union of lndia, {1991) Cr LJ 1791 (Bom),

The Supreme Court may interfere if the senténee imposed by the counts martial is disproportion-
ate to the crime; Ranjir v. Union of India, ATR 1987 SC 2386. Supreme Court will not enter into—
{a} questions of fact which are disputed; Sedhi v. Union of India, AIR 1991 SC 1617;

(5} imregulasities not causing injustice; 8hagar v. State of H.P., AIR 1983 SC 454, 450.

Police forces

Validity of the Police Forces (Restriction of Rights} Act, 1966 has been upheld, as a valid exerc-
ise of Parliament’s power under that part of article 33 which applies to armed forces; Dethi Police
Sangh v. Union of India, AIR 1987 SC 379,

34. Restriction on rights conferred by this Part while martial law is in force in
any area.—Notwithstanding anything in the foregeing provisions of this Part, Parlia-
ment may by law indemnify any person in the service of the Union or of a State or any
other person in respect of any act done by him in connection with the maintenance or
restoration of order in any area within the territory of India where martial law was in
force or validate any sentence passed, punishment inflicted, forfeiture ordered or other
act done under martial law in such area.

Notes on Article 34
Article 34 is primarily concemed with granting indemnity by law in respect of acts dope during
operation of martial {aw. The'Constitution does not have a provision authorising proclamation of

martial faw. Declaration of martial law does not ipso facto result in suspension of the writ of habeas
corpus; A.D.M. Jabalpur v. Shukla, AIR 1976 SC 1207, paragraph 535.
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35, Legislation to give effect to the provisions of this Part.—Notwithstanding
anything in this Constilution,—
{a) Partiament shall have, and the Legislature of a Staic shall not have, power (o
make laws—
() with respect to any of the matters which under clause (3) of article 16, clause
(3} of article 32, article 33 and anticle 34 may be provided for by law made by
Parliament; and
(i) for prescribing punishment for those acts which are declared to be offences
under this Part,;
and Parliament shall, as scon as may be after the commencement of this Constitution,
make laws for prescribing punishment for the acts refetred 1o in sub-clause (if);
(#) any law in force immediately before the commencement of this Conslitution in
the territory of India with respect to any of the matters referred to in sub-clause
(i} of clause {a) or providing for punishment for any act referred 1o in sub-clause
(i) of that clause shall, subject to the terms thereof and to any adaptations and
modifications that may be made therein under article 372, continue in force until
altered or repealed or amended by Parliament.
Explanation.—In this article, the expression ‘law in force’ has the same meaning as
in article 372.

Notes on Article 35

The significance of article 35 is positive as well as negative. From \he positive aspect, it gives
power to Parliament to legisiate for the enumeraled matiers—which legislation can contain penal
provisions. Negatively, it extends the competence of State legislatures to make a law on the
enumerated matters, even though some of those matters may fall within the State List.



PART IV

DIRECTIVE PRINCIPLES OF STATE POLICY

36. Definition.—In this Part, unless the context otherwise requires, ‘the State’ has
the same meaning as in Part I1L

37. Application of the principles contained in this Part.—The provisions contained
in this Part shall not be enforceable by any court, but the principles therein laid down
are neveriheless fundamental in the governance of the country and it shall be the duty
of the State to apply these principles in making laws,

Notes on Article 37

Scope and object: The negative aspect
The object of Directive principles is to embody the concept of a welfare State; Keshavananda
Bharati v. State of Kerala, (1973)4 SCC 225, pardgraphs 134, 139, 174, However, the Directive
do not confer any enforceable rights and their alleged breach does not invalidate a taw, nor does it
entitle a citizen to complain of its violation by the state so as lo seek mandatory reliel against the
State. Similarly, if a legistative power does not exist in a particular legislature, then the legislature
cannot seck to rely on a Directive principle for claiming that power. Undermentioned decisions
support the above propositions: '
(i} Keralu Education Bill, In re, AIR 1958 SC 956.
(i) Deep Chand v, State of U.P., AIR 1959 SC 648, .
(i) State of Madras v. Champakam Dorairajan, (1951) SC 525,
(iv) Fram Naserwanji v. Siate of Bombay, AIR 1951 Bom 216.
(v) UPSE Board v. Hari, AIR 1979 5C 65, paragraph 4A,

Seope and effect: The positive aspect
At the same time. the Directive principles have, according to later decisions of the Supreme
Coun, a positive aspect. Thus, the Directives have been held to supplement fundamental rights in
achicving a Welfare State, Parliament can amend fundamental rights for implementing the
Directives, so long as the amendment does not touch the basic fealures. Legislation enacted to
implement the Directive principles should be upheld, as far as possible. Tn fact, when necessary,
even constitutional provisions as to fundamental rights should be adjusted in their ambil so as to
give effect to the Directive principles. Even legislative entries may {within the limits of the total
federal scheme) be given a wide interpretation for effecting Directive principles, Constitutional
provisions (apart from fundamental rights) may be construed in the light of Directive principles.
Undermentioned decisions illustrate the above propesitions:
(1} Chandra Bhavan v, State of Mysore, AIR 1970 SC 2042, paragraph 13.
(i)} State of Kerala v, Thomas, AIR 1976 SC 496.
(i) Lingappa v. State of Maharashira, AIR 1985 SC 389,
(iv) Manchegowda v. Sigte of Karanataka, AIR 1984 SC 1151,
{v) Chief Justice v. Dikshitulu, (1979) 2 5CC 34,
(v} Jalan Trading Co. v. Ancy, AIR 1985 S8C 233.
{vii} Mukesh v, State of M.P., AIR 1985 SC 537.
(viif) Laxmi Kant v. Union of India, AIR 1987 SC 232
(ix) A.B.K. Singh v. Union of India, AIR 1981 SC 298, 335,
69



70 The Constitution of India Article 38

Harmony
Directive principles and fundamental rights are to be harmeniously construed, Grikakalyan v,

Union of India, (1991) | SCC él1, paragraph 6; Literate Association v. Stale of Karanatuka,
(1950} 2 SCC 396.

38. State to secure a social order for the promotion of welfare of the people.—
1[(l)] The State shall strive to promote the welfare of the people by securing and protect-
ing as effectively as it may a social order in which justice, social, economic and political,
shall inform all the institutions of the nationa! life.

?[(2)] The State shall, in particular, strive to minimise the inequalitics in income, and
endeavour to eliminate inequalitics in status, facilities and opportunities, not only
amongst individuals but also amongst groups of people residing in different areas or
engaged in different vocations.

39. Certain principles of policy to be followed by the State.—The State shall, in

particular, direct its policy towards securing—

(a) that the citizen, men and women equally, have the right to an adequate means
of livelihood,

(&) that the ownership and control of the material resources of the community are
so distributed as best to subserve the common good:

(c} that the operation of the economic systern does not result in the concentration
of wealth and means of production to the common detriment;

(d) that there is equal pay for equal work for both men and women;

(e} that the health and strength of workers, men and women, and the tender age of
children are not abused and that citizens are nol forced by economic necessily
to enter avocations unsuited (o Lheir age or swrength;

3[({) that children are given opportunilies and facilities to develop in a healthy
manner and in conditions of freedom and dignity and that childhood and youth
are protected against exploitation and against moral and material abandon-
ment.)

Notes on Article 39

Object
This article has been described as having the object of securing a Welfare State and may be
wtilised for construing provisions as (o fundamentals rights. Sce the undermentioned decisions:
() Srinivasa v. State of Karnataka, AIR 1987 SC 1518.
(i) Keshavananda Bharati v, State of Kerala, (1973) 4 SC 228,
(iiiy State of T.N. v. Abu, AIR 1984 SC 326,
(iv) Sanjeev Coke v, Bharat Cooking Coal, AIR 1983 SC 239.

. Adicle 38 renembered as clause (1) thercof by the Constitution (Forty-fourth Amendment) Act, 1978,
sec. 9 (w.e.f. 20-6-1979).

2. Ins. by the Constitution {Fonty-fourth Amendment) Act, 1978, sec. 9. (w.e.f. 20-6-1979).

3. Subs. by the Constitution (Forty-sccond Amendment) Act, 1976, see. 7 (w.e.f. 3-1-1977),
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Declaration in low

An express legislative declaration in the law itself that the law was enacted for giving effect to
the principles of State Policy in article 39(b) and 39(c}, is not a condition precedent 1o the attraction
of the protection under Article 31C to the impugned law. The nexus between the law and the objects
of Article 39(b) could be shown independently of any such declaration by the legislature. The
absence of evidence of nexus in the form of an express declaration, is not, by itself, evidence
of the absence of such nexus; Maharashira State Eleciricity Board v. Thana Eleciricity Supply
Co., AIR 1990 SC 153 (R.S. Pathak, CJ., Sabyasachi Mukhegi, §. Natarajan and S.
Ranganathan, }J).

Prices
A statutory corporation {even if it is not a public utility) must comply with article 39 and charge
only fair prices; ONGC v, Association, AIR 1990 SC 1851, paragraphs 15 and 30.

Equal pay
Denial of equal pay for equal work becomes irrational classification within article 14;
Grihakalayan v Union of India. (1991) 1 5CC 619 paragraph 6.
Difference in duties justifies difference in pay; Hundraj v. Union of india, AIR 1990 SC 1106,
paragraph 44, .
Differences in duties justifies discrimination in pay; Vasudeven v, Union of India, AIR 1990
SC 2295, paragraphs 18-19.
Writ can be to enforce the principle of equal work if anicle 14 is infringed; F.C.I. Union v.
F.C.L, AIR 1990 SC 2178, paragraph 20.
Sec undermentioned cases as to equal pay:
(i) Randhir v. Union of India, AIR 1982 SC 879.
{ii) Ramchandra v. Union of India, AIR 1984 SC 541, paragraph 17,
Also see Dharwad Employees v. Siate, (1990) 2 SCC 396.

'[39aA. Equal justice and free legal aid.—The State shall secure that the opera-
tion of the legal system promotes justice, on a basis of equal oppertunity, and shall,
in particular, provide free legal aid, by suitable legislation or schemes or in any other
way, to ensure that opportunities for securing justice are not denied to any citizen
by reason of economic or other disabilities.]

Notes on Article 39A

Legal aid
An important impact of article 39A read With article 21 has been to reinforce the right of
a person involved in a criminal proceeding to fegal aid. The anicle has been thus used to inter-
pret (and even expand} the right conferred by sec. 304, of the Code Criminal Procedure, 1973,
See the undermenlioned cases:
(i} Hussaingra v, Staw of Bihar, AIR 1979 5C 1369.
(i) Hoskot v. State of Maharashira, AIR 1978 5C 1548.
(iit) State of Haryana v. Darshana, AIR 1979 SC B8S.

1. Ins. by the Constitution (Foaty-fourth Amendment) Act, 1976. sec. 8 (w.e.f. 3-1-1977).
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{iv) Khatri v. State of Bihar, AIR 1981 SC 928. -
(v} Sukh Das v. Union of Territory, AIR 1986 SC 991.
Legal aid may be treated as a part of the right created article 21; Kushore v, State of H.P., (1991)
SCC 286. :
In a suitable case Supreme Court may direct District Judge to arrange legal aid; Bajiban
Chauhan v. U.P. SRTC, 1990 Supp 5CC 769,

40. Organisation of village panchayats.—The Stale shall take steps 10 organise
village panchayats and endow them with such powers and authority as may be necessary
to enable them to function as units of self-government.

Notes on Article 40
See the Amending Act on Panchayats.

41. Right to work, to education and to public assistance in certain cases.—The
State shall, within the limits of its economic capacity and development, make effective
provision for securing the right to work, to education and to public assistance in cases
of unemployment, old age, sickness and disablement, and in other cases of undeserved
want. )

Nautes on Article 41

Coun should so interpret an Act as to advance aticle 41; Jacab v. Kerala Warer Authoriry, (1991)
1 SCC 28,

42. Provision for just and humane conditions of work and maternity relief.—
The State shall make provision for securing just and humane conditions of work and for
maternity relief.

43. Living wage, etc., for workers.—The State shall endeavour to secure, by suitable
legislation or economic organisation or in any other way, to all workers, agricultural,
industrial or otherwise, work, a living wage, conditions of work ensuring a decemt
standard of life and full enjoyment of leisure and social and cultural opportunitics and,
in particular, the State shall endeavour to promole cottage industries on an individual
or co-operative basis in rural areas.

'[43A. Participation of workers in management of industries.—The State shall
take steps, by suitable legislation or in any other way, to secure the participation of
workers in the management of undertakings, establishments or other organisations
engaged in‘any industry.]

44. Uniform civil code for the citizens.—The State shall endeavour to secure for
the citizens a uniform civil code throughout the territory of India.

1. Ins, by the Constitution (Fomy-sccond Amendment) Act, 1976, sec. 9 (w.e.f. 3.1.1977),
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45, Provision for free and compulsory education for children.—The State shall
endeavour to provide, within a period of ten years from the commencement of this
Constitution, for frec and compulsory education for all children until they complete the
age of fourteen years.

46. Promotion of educational and economic interests of Scheduled Castes,
Scheduled Tribes and other weaker sections.—The State shall promote with special
care the educational and economic interests of the weaker sections of the people, and,
in particular, of the Scheduled Castes and the Scheduled Tribes, and shall protect them
from social injustice and all forms of exploitation.

Notes on Article 46

A law prohibiting transfer of land belonging 10 a member of a Scheduled Tribes to a non-tribals
is valid; Lingappa v. Siate of Maharashtra, AIR 1985 SC 389.

Regarding the expression “weaker sections of the Socicty”, the Supreme Court has directed the
Central Govemnment |0 lay down appropriate guidelines; Shantu'siar Builders v. Narayan Khimalal
Zoloma, AIR 1990 SC 630, paragraphs 12-13,

An employee belonging to backward classes has a fundamental right te be considered for promo-
tion on the basis leases of anticle 16 read with article 46. M, an employee in the backward class
category, was granted promotion when he approached the High Court. It was held that promotion
could not be denied to another employee, who was similarly placed; Vishwas Anna Sawani v.
Municipal Corporation of Greater Bombay, 1994 3 SC 573.

47. Duty of the State to raise the level of nutrition and the standard of living and
to improve public health.—The State shall regard the raising of the level of nutrition
and the standard of living of its people and the improvement of public health as among
its primary duties and, in particular, the State shall endeavour to bring abeut prohibition
of the consumption except for medicinal purposes of intoxicating drinks and of drugs
which are injurious to health.

48. Organisation of agriculture and animal husbandry.—The State shall endeav-
our to organise agricullure and animal husbandry on modern and scientific lines and
shall, in particular, take steps lor preserving and improving the breeds, and prohibiting
the slaughter, of cows and calves and other milch and draught caule.

'[48A. Protection and improvement of environment and safeguarding of forests
and wild life.—The Stalc shall endeavour (o protect and improve the environment and
10 safcguard the forests and wild life of the couniry.]

Notes on Article 48A

Articles 14, 21 and 51A({g) arc 1o be read together; Subhash v, State of Bihar, AIR 1991 8C
420.

Through public’interest litigation brought by 2n institution in the locality en the basis
of article 21, the duty under asticle 48A can be enforced; Sarish v. State of U.P., (1992)

1. Anicle 4RA was inseried by Constitution (Forty-sccond Amendment) Ay, 1977, sec. 10 (w ed. 3-1-1977),
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Supp (2) SCC 94, paragraph 1: Tarun v, Union of India, (1992) Supp (2) SCC 448,
paragraph 12,

Duty under article 48A can be enforced through a letter, based on anticle 21; Mehra v. Union
of India, (1992) Supp (2) SCC 85, 633, 637.

49. Protection of monuments and places and objects of national importance.~~It
shall be the obligation of the State to protect every monument or place or object of
artistic or historic interest, [declamd by or under law made by Parliament] to be of
national importance, from spoliation, disfigurement, destruction, removal, disposal or
export, as the case may be.

50. Separation of judiciary from executive.—The State shall 1ake steps to separatc
the judiciary from the exccutive in the public services of the State.

'51. Promotion of international peace and security.—The State shall endeavour
to—

.a) promote international peace and security;

(&) maintain just and honourable relations between nations;

{c) foster respect for international law and treaty obligations in the dealings of
orgainsed people with one another; and -

(d) encourage scttlement of international disputes by arbitration.

Notes on Article 51

International law and national law (municipal law)
The following propositions should be noted:—
(a) Tntemaicnal treaties do not automatically become part of national taw. mv have to be
incorporated into the legal system by appropriate law.
(¢ However, national courts generally interpret statutes so as to maintain harmony with
mules of intermational law.
{c) National legislation, even if contrary of international law, has to bc respected.
(&) Power to implement treaties belongs exclusively to the Union ander articls 253.
Following cases support the abave propositions:—
(i) Mot Lal v. State of U.P., AIR 1951 All 257 (FB).
(i) Berubari Union, In re, AIR 1960 SC 845.
(i) Ali Akbar v. United Arab Republic, AIR 1966 SC 230.
(iv) Maganbhaiq v. Union of India, AIR 1969 SC 783,
(v) Varghese v. Bark of Cochin, AIR 1980 SC 470,
(vi) Civil Rights Commiltee v. Union of India, AIR 1983 Kant 85,
(vii) Gramophone Co. v. Birendra, AIR 1984 SC 667.
An extradition weaty is to be construed as a contmct between the participating nations and effect
must be given to it
Cases cited:

1. Subs. by the Constitution (Seventh Amendment) Act, 1956, sz¢. 27. for 'declarcd by Prrliament by
aw®
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(Y Arfon No. 2 Re, (1896) 1 QB 509,
() R. v. Governor of Ashford Remand Centre, (1973) Current Law Year Book 1434,
(i) Govermment of the Federal Republic of Germany v. Setiaridis, (1974) CLY 1665.
(iv) R. v. Governor of Ashford Remand Centre, The Times, July 14, 1987, Current Law
(August, 1987).



'[PART IVA

FUNDAMENTAL DUTIES

51A. Fundamental duties.—It shall be the duty of every citizen of India,—
(@} to abide by the Constitution and respect its ideals and institutions, the Nationat
Flag and the National Anthem;
) to cherish and follow the noble ideals which inspired our naticnal struggle for
freedom;
(¢} to uphold and protect the sovereignty, unity and integrity of India;
(d} to defend the country and render national service when called upon 10 do so0.
(¢) to promote harmony and the spirit of common brotherhood ‘amongst all the
people of India transcending religious, linguistic and regional or sectional
diversities; to renounce practices derogatory to the dignity of women;
() to value and preserve the rich heritage of our composite culture;
(g) to protect and improve the natural environment including forests, lakes, rivers
and wild life, and 10 have compassion for living creatures;
(k) to develop the scientific temper, humanism and the spirit of inquiry and reform,
(£} 1o safeguard public property and to abjure violence; ’
(j) to strive towards excellence in all spheres of individual and collective acuivity,
s0 that the nation constantly rises to higher levels of endeavour and achieve-
ment ]

Notes on Article 51A

Fundamental duties and their enforcement

Provisions as to fundarhental dutics cannot be enforced by writs. They can be promoted only
by constitutional methods. But they can be used for interpreting ambiguous statutes. See
undermentioned cases:

() Mumbai Kamgar Sabha v. Abdulbhai, AIR 1976 5C 1455.
(i) Surya v. Union of India, .ATR 1981 Raj 1.
(i) Dasarathi v. Stare, AIR 1985 AP 136,

(iv) Head Masters v. Union of India, AIR, 1983 Cal 448,

Where the constitutionality of an Act is challenged court may look at article S1A to uphold it;
Mohan v. Union of India, {1992) Supp | SCC 594, paragraphs 41 and 42,

Meaning of “excellence”

In a case in which the High Court of Allahabad quashed a nolification issued under the Land
Acquisition Act as mala fide, the High Court discussed the significance of arlicle 51A(g) and
pointed out that a new chapter had been inserted in the Constitution to regutate behaviour and to
bring about excellence. Article 51A is in a positive form with a view 1o striving towards excellence.
People should not conduct themselves in a blameworthy manner. ‘Excellence’ means surpassing
merit, virue, honest performance. Constitutional law givers have provided that the citizens of this
great nation shall perform their duties in an excellent way rather than perform them half heartedly,

1. Ins. by the Constitution (Forty-sccond Amendment) Act, 1976, sec. 11 (w.e.f. 3-1-1977).
76
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Now the performance of duty comes within the sphere constitutional law which a court has to
decide; Ram Prasad v. Siate of U.P., AIR 1988 All 309 (R.M. Sahai and B.1. Yadav, 1J).

Environment

These duties have been panticular invoked in litigation concerning the environment. See the
undermentioned cases:
() Rural Litigation Kendra v. Siote of U.P.,, AIR 1987 5C 359.
(if) Suchidanand v. State of W.B,, AIR 1987 SC 1109,

Fundamental duties: Use and interpretation

The courts may look at the fundamental duties while interpreting equivocal statutes which admit
of two constructions. On the principle that as the duties are obligatory on citizens. the State should
also observe them, the Supreme Court has, with reference to anticle 51A(g), issued oral orders
stopping quarrying operations ol certain places in U.P. Similarly, it has issued directions regarding
declaring disputed areas as ‘reserved forests’ under sec. 20, [ndian Forest Act, 1927.

See the undermeniioned cases:

(i} Mumbai Kamgar Sabha v. Abdulbhai, AR 1976 SC 1455, paragraph 29.
(i) Rural Litigarion Education Kendra v. Gowi. of U.P., AIR 1987 SC 2426: (1987} Supp
SCC 487 (Quarrying).
(iti) Banwasi Seva Ashram v. State of U.P., (1986) 4 SCC 753: (1987) 3 SCC 304: AIR 1987
SC 374, (Foresis),



PART V
THE UNION

CHAPTER |I—THE EXECUTIVE

The President and Vice-President

52. The President of India.—There shall be a President of India,

53, Executive power of the Union.—(1) The Executive power of the Union shall be
vested in the President and shall be exercised by him either directly or through officers
subordinate to him in accordance with this Constitution,

(2) Without prejudice to the generality of the foregoing provision, the supreme
command of the Defence Forces of the Union shall be vesied in the President and the
cxercise thereof shall be regulated by law.

(3) Nothing in this article shall—

(a) be deemed to transfer to the Prestdent any functions conferred by any existing
law on the Government of any State or other authority; or

(b) prevent Parliament from conferring by law functions on authorities other than
the President.

Notes on Article 53

Executive power

The following propositions are worth noting:—
() Exccutive power must be exercised in accordance with the Constitution—inctuding, in
panicular, the provisions of article 14,
(i) Raa v. Unien of India, AIR 1971 5C 1002.
(i) Sanjcev v. Stette aof Madras, AIR 1970 5C 1102,
(h) Execulive power (50 long as il does not violate the Constitution or the law) may be
exercised without prior legislative support.
(1) Muagenabhai v. Union of adia, AIR 1969 5C 783,
(id) Ram Juwaya v. State of Punjab. (1955) 2 SC 235,
{¢) Exccutive power is the residuc of functions of Government; which are not legislative or
judicial. Madhav Rae v. Union of india, AIR 1971 SC 530, paragraphs 94, 46.

54. Election of President.—The President shall be elected by the members of an
clectoral college consisting of—
fu} the clected members of both Houses of Parliament; and
(h) the clected members of the Legislative Assemblies of the States.
! Explunation.—1n this article and in article 55, “State” includes the National Capital
Territory of Delhi and the Union Territory of Pondicherry.]

I. ims. by the Constitution (Seventieth Amendment) Act, 1992, sec. 2 (wef. 1-6-1995).
78
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55, Manner of election of President.—(|) As far as practicable. there shall be
uniformity in the scale of representation of the different States at the election of the
President.

(2) For the purpose of securing such uniformity among the States inrer se as well as
parity between the States as a whole and the Union, the number of votes which each
elected member of Parliament and of the Legistative Assembly of each State is entitled
to cast at such election rhall be determined in the following manner;—

(a) every clected member of the Legislative Assembly of a State shall have as many
votes as there are multiples of one thousand in the quotient obtained by dividing
the population of the State by the total number of the elected members of the
Assembly;

(b} if, after taking he said multiples of one thousand, the remainder is not less than
five hundred, then the vote of each member referred to in sub-clause (a)} shail
be further increased by one;

() each elecied member of either House of Parliameont shall have such number of
voles as may be obtained by dividing the 10tal number of votes assigned 1o the
members of the Legislative Assemblies of the States under sub-clauses (a) and
(b) by the total number of the elected members of both Houses of Parliamen,
fractions excecding onc-half being counted as onc and other iractions being
disrcgarded.

(3) The election of the President shall be held in accordunce with the system of
proportional representation by means of the single transfcrable vote and the voting
such election shall be by secret ballot.

'[E,rpfanmiun—ln this anticle, the expression “population’ means the population as
ascertained at the last preceding census of which the relevant figures have been
published:

Provided thal the reference in this Explanation 10 the last preceding census of which
the relevant figures have been published shall, until the relevant figures for the first
census laken after the year 2000 have been puhlished, be construed as a relerence Lo the
1971 census.|

56. Term of office of President.—(1) The President shall hold office for a term of
five years from the dite on which he enters upon hix office:
Provided that—
(@) the President may, by writing under his hand addressed to the Vice-President,
resign his office;
(b) tht President may, for violation of the Constitution, he removed from office by
impeachment in the munner provided in article 61,
(c) the President shall, notwithstanding the expiration of his tcrm, continue 10 hold
office until his successor cnters upon his office,

1. Subs. by the Constituton (Forly-scc ond) Amendment  Act, 1976, sec, 12, for the Explundtion
(wel 31-1977).
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(2) Any restgnation addressed to the Vice-President under clause (a) of the proviso
to clause (1) shall forthwith be communicated by him to the Speaker of the House of
the People.

57. Eligibility for re-election.—A person who holds, or who has held, office as
President shall, subject to the ather provisions of this Constitution be eligible for re-
electien to that office.

58. Qualifications for election as President.—(1) No person shall be eligible for

etection as President unless he—
{a) i3 a citizen of India,
(b} has completed the age of thirty-five ycars, and

(¢} is qualified for election as a member of the House of the People.

(2) A person shall not be eligible for election as President if he holds any office of
profit under the Government of India ot the Government of 2ny State or under any local
or other authority subject to the control of any of the said Governments.

Expianation—For the purposes of this article, 3 person shall not be deemed to hold
any office of profit by reasdn only thai he is the President or Vice-President of the Union
or the Governor i{““‘] ol any State or is a Minister either for the Union or for any State,

59, Conditions of President’s office.—{1) The President shall not be a member of
either House of Patliament or of a House of the Legistature of any State, and if 2 member
of ¢ither House of Parliament or of o House of the Legislature of any State be elected
President, he shall be deemed to have vacated his seat in that House on the date on
which he enters upon his office as President.

(2) The President shall not hold any other office of profit.

{3) The President shall be entitled without payment of rent to the wse of his official
residences and shall be abso entitled to such emoluments. atlowances and priviteges as
may be determined by Parliament by law and, until provision in that behalf is so made,
such emoluments, allowances and privileges as are specified in the Second Schedule.

(4) The emotuments and allowances of the President shall not be diminished during
his term of office.

60. Qath of affirmation by the President.—Every President and every person scting
as President or discharging the lunctions of the President shall, before eniering upon his
office, make and subscribe in the presence of the Chief Justice of India or, in his absence,
the senior-most Judge of the Supreme Court available, an oath or allirmation in the
following form, that is to say—

w swear in the natne of God

1, AB. do solemnly aflirn
(or discharge the functions of the President) of India and will 10 the best of my ability

that T will laithiully execute the office of President

1. The words “ or Rajpramukh or Uparajpramukh”™ oindicd by the Constitotion {(Seventh Alru:lndnu:m) Aut,
1956, see. 29 and Sch.
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preserve, protect and defend the Constitution and the law and that I will devote myself
to the service and well-being of the people of India.”

61. Procedure for impeachment of the President.—(1) When a President is to be
impeached for violation of the Constitution, the charge shall be preferred by either
House of Parliament.

(2) No such charge shall be preferred unless—

(a) the proposal to prefer such charge is contained in a resolution which bas been
moved alter at least fourteen days’ notice in writing signed by not less than
one-fourth of the total number of members of the House has been given of their
intention to move the resolution, and

(&) such resolution has been passed by a majority of not less than two-thirds of the
total membership of the House.

(3) When a charge has been so preferred by either House of Parliament, the other
House shall investipate the charge or cause the charge to be investigated and the
Presidem shall have the right to appear and to be represented at such investigation.

(4)1fasa result 6 the investigation a resolution is passed by a majority of not less
than two-thirds of the total membership of the House by which the charge was inves-
tigated or caused 10 be investigated, declaring that the charge preferred against the
President has been sustained, such resolution shall have the effect of removing the
President from his office as from the date on which the resolution is so passed.

62. Time of holding election to fill vacancy in the office of President and the term
of office of person elected to fill causal vacancy.—(1) An election to fill a vacancy
caused by the expiration of the term of office of President shall be completed before the
expiration of the term.

(2) An election to fill a vacancy in the office of President occurring by reason of his

- death, resignation or removal, or otherwise shall be held as soon as possible after, and
in no case later than six months from, the date of occurrence of the vacancy; and the
person clected to Nl the vacancy shall, subject to the provisions of article 56, be entitled
10 hold office for the full term of five years from the date on which he enters upon his
oflice.

63. The Yice-President of India.—There shall be a Vice President of India.

64, The Vice-President to be ex-officio Chairman of the Council of States.—The
Vice-President shall be ex- officio Chairman of the Council of States and shall not hold
any uther oftice of profit:

Provided that during any period when the Vice-President acts as President or
discharges the functivas of the Presideny under anticle 65, he shall not perform the duties
of the oifice of Chairman of the Council of States and shall not be entitled to any salary
ur ullowance payable Lo the Chairman of the Council of Stales under article 97.
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65. The Vice-President to act as President or to discharge his functions during
casual vacancies in the office, or during the absence of President.—{ 1) [n the event
of the occurrence of any vacancy in the oftice of the President by reason of his death,
resignation of removal, or otherwise, the Vice-President shall act as President until the
date on which a new President clected in accordance with the provisions of this Chapter
1o fill such vacancy enlers upon his office.

(2) When the President in unable to discharge his [unctions owing Lo absence, illness
or any other cause, the Vice-President shall discharge his functions until the date on
which the President resumes his duties.

(3) The Vice-President shall, during 4nd in respect of, the period while he is so acting
as, or discharging the functions of President, have all the powers and immunities of the
President and be entitled to such emoluments, allowances and privileges as may be
determined by Parliament by law and, unitil provision in that behalf is so made, such
emoluments, allowances and privileges as are specified in the Second Schedule.

66. Election of Vice-President.—(1) The Vice-President shall be elected by the
'Imembers of an electoral college consisting of the members of both Houses of
Parliament] tn accordance with Lhe system of proportional representation by means of
the single transferable vote and the voting at such election shall be secret ballot.

(2) The Vice-President shall not be a member of either House of Parliament or of 2
House of the Legislature of any State, and if a member of either House of Parliament
or of a House of the Legislature of any State be elected Vice-President, he shall be
deemed to have vacated his seat in that House on the date on which he cnters upon his
office as Vice-President.

(3) No person shall be eligible for election as Vice-President unless he—

(a) is a citizen of India;
(#) has compleied the age of thirty-five years; and
{c) is qualified for election as a member of the Council of States.

(4) A person shatl not be eligible for election as Vice-President if he holds any office
of profit under the Government of India or the Government of any State or under any
locat or other authority subject to the contro! of any of the said Governments.

Explanation—For the purposes of this article, a person shall not be deemed to hold
any office of profit by reason only that he is the President or Vice-President of the Unjon
or the Gavernor’[***] of any State or is a Minister either for the Union for any State.

67. Term of office of Vice-President.—The Vice-President shall hold office for a
termn of five years from the date on which he enters upon his office;
Provided that—
(a) a Vice-President may, by writing under his hand addressed to the President,
resign his office;

1. Subs. by the Constitution (El h A d: ) Act, 1961, soc, 2, for “mcmubers of both Houses of
Parliamenr assembled w » joint meeting”.
2. The wonls "or Rajpramukh or Uparajpramukh™ emitted by the Conastitution (Seventh Amend ) Act,

1956, sec, 29 and Sch,
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() a Vice-President may be removed from his office by a resolution of the Council
of States passed by a majority of ail then members of the Council and agreed
to by the House of the People; but no resolution for the purpose of this clause
shall be moved unless at Icast fourteen days’ notice has been given of the inten-
tion to move the resolution;

{¢) a Vice-President shall, notwithstanding the expiration of his term, continue to
hold office until his successor enters upon his office.

68. Time of holding election to fill vacancy in the office of Vice-President and
the term of office of person elected to fill causal vacancy.—(1) An election to fill a
vacancy caused by the expiration of the term of office of Vice-President shall be
completed hefore the expiration of the term.

- {2) An election to fill a vacancy in the office of Vice-President occurring by reason
of his death, resignalion or removal, or otherwise shall be held as soon as possible after
the occurrence of the vacancy, and the person elected to fill the vacancy shall, subject
1o the provisions of article 67, be entitled to hold office for the full term of five years
from the date on which he enters upon his office.

69. Oath or affirmation by the Vice-President.—Every Vice-President shall,
before entering upon his office, make and subscribe before the President, or some person
appointed in that behalf by him, an oath or affirmation in the following form, that is to
say—

“I, AB., do S¥earinthe nameof God \ o\ v uij bear (rue faith and allegiance 1o the

solemnly affirm
Constitution of India as by law established and that 1 will faithfully discharge the duty
upon which I and about to enter.”

70. Discharge of President’s functions in other contingencies,—Parliament may
make such provision as it thinks fit for the discharge of the functions of the President
in any contingency not provided for in this Chapter.

'[71. Matters relating to, or connected with, the election of a President or Vice
President.—{ 1} All doubts and disputes arising out of or in connection with the election
of a President or Vice-President shall be inquired into and decided by the Supreme Court
whose decision shall be final.

{2) If the election of a person as President or Vice-President is declared void by the
Supreme Court, acts done by him in the excrcise and performance of the powers and
duties of the office of President or Vice-President, as the case may be, on or before the
date of the decision of the Supreme Coun shall not be invalidated by rcason of that
declaration.

1. Ast. 71 has been successively subs, by the Constitution (Thinty-ninth Amendment} Act, 1975, sec. 2
(w.e.f. L0-3-1975) an4 the Constination (Fourth-fourth Amendment) Act, 1978, sec. 10, to read a3 above
(we.l 20.6-1979).
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(3} Subject to the provisions of this Constitution, Parliament may by faw regulate
any matter retating to or connected with the election of a President or Vice-President.

(4) The clection of a person as President or Vice-President shall not be called in
guestion on the ground of the existence of any vacancy for whatever reason among the
members of the electoral college electing him.}

72. Power of President to grant pardons, etc., and to suspend, remit or commulte
sentences in certain cases.—(|) The President shall have the power to grant pardons,
repricves, respites or remissions of punishment or to suspend, remit or commute the
sentence of any persons convicted of any offence—

(@) in all cases where the punishment or sentence is by a Court Martial;

(b) in all cases where the punishment or sentence is for an offence against any law
relating to a matter which the executive power of the Union extends;

{c) in all cases where the sentence is a senlence of death,

(2) Nothing in sub-clause (a) of clause (1) shall affect the power conferred by law
on any officer of the Armed Forces of the Union to suspend, remit or commute a
sentence passed by a Court Martial.

{3) Nothing in sub-clause {c) of clause {1) shall affect the power to suspend, remit
or commule a sentence of death exercisable by the governor'[***] of a State under any
law for the lime being in force.

Notes on Article 72

The effect of a series of decisions of the .Fl.uprcme Court (and of some High Courts) is:

{a) The exercise of the power by the President under article 72 is primanily a matter for his
discretion and the courts would nol interfere with his actual decision on the merits,

(b) But courts exercise a very limited power of judicial review, to ensure that the President
considers all relevant materials before coming to his decision.

{c) The President can, in the exercise of this power, examine the evidence afresh. In doing 5o, he is
not sitting as a court of appeal. His power is independent of the judiciary. He can, therefore, afford relief
not only from a sentence which be regards as unduly harsh, but also from an evident mistake.

(d) The President is not bound to hear a petitioner for mercy before he rejects the patition, The
undermentioned decisions support the above propositions:

i) N i v. State of Bombay, AlIR 1961 SC 122.
(ii) Ramanajah v. Supdt., Central Jail, AIR 1974 SC 31.
(iii) Godse v. State of Maharashira, AIR 1961 5C 500.
(iv) Sarat v. Khagendra, AIR 1961 SC 334,
(v) Krishan v, State of A.P., (1975) Unreported Judgments of Supreme Court 951.
(vi} Marw v.Union of India, AIR 1930 SC 2147, paragraphs 59-60, 72 and 100.
(vii) Kuljir v. Lt. Governor, AIR 1982 SC 774.
(viii) Hurbans v. Siate f U.P., AIR 1982 SC 849.
(ix) Chennugadu, In re, ILR (1955) Mad 92,
(x) D.LG. v. Rajaram, AIR 1960 AP 259.

1. The words “or Rajpramukh™ omitted by the Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch.
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(xi) Puttuwwq. In re, AIR 1959 Mys 116,
(xif) Juswanp v, State of Punjub, AIR 1967 Punj 155.
(xiii) MHukam Singh v. State of Punjab, AIR 1975 P & H 902,
(xiv) Kehar Singh v. Union of India, (1988) 4 SCC 693 AIR 1989 SC 653.
(xv)  Stule of Punjab v, Joginder Singh, (1990) GLJ 1464 (SC).

Presidential clemency and death sentence

From time Lo time, the gquestion of the President’s power to commute the sentence of death into
a lesser sentence comes up for discussion before the public. This is not a purely legal matter and
involves several ethical and soctal implications, Unforwnately, a few misconceptions prevail on
the subject, because of the failure to appreciate several important socio-legal aspects:

In India, the Constitution, by article 71(1), gives to the President the power to grant paradons, reprieves,
respites or remissions of punishment or 1 suspend, remit or commute the sentence of any person convicted
of any offence, inter ulin, where the sentence is one of death, The Constitution does not purport to se1 oul
the criteria on the basis of which the Presidential power is 1o be exercised. Similar provisions exist in the
Unitex State Constitution where article If, sec. 2, gives the President the power to grant reprieves and
pardons for offences against the Unated States, except in cases of impeachment. [n American law, much
mare important is the power of the Governor 10 commute the sentence of death into one of imprisonment
for life, being o power conferred by the Constitution of almost each State in the United States on the
Governor. In the United Kingdom, the comesponding power has come to be known as the prerogative of
mercy and is vested in the sovereign. Although, since 1965, death sentence for murder has been abolished
in England, there is considerable literature concerning the exercise of this power by the sovereign in
England during the period when the counts were empowered 10 award the death sentence for murder,

Manner of exercise

The Constitution of lndia is silent as to the manner in which the Presidential power is to be
exercised. But it seems a reasonable view 1o take that this power, like other powers of the President,
is expected Lo be exercised on the advice of the Cabinet, In England, the sovereign invariably acts
on the advice of the Home Secretary and it is stated that on the outer side of the Home Secretary's
chamber, centain words have been inscribed which emphasise the tremendous power of Life and death
which 5o comes 1o be vested in the Home Secretary. In many States in the United States, the Constitution
or the law has provided for Advisory Boards 1o the advise the Governor in the exercise of clemency.

Stay
Where the earlier petition has been rejected by the President, stay cannot be obtained by filing
another petition; Gurgniben (1} v. Sute of Gujaras, (1990} Cr L) 273, paragraph 7.

Position elsewhere

Consistent with the democratic principle that the people are the source of all political power,
the Constitutions of the various States in the United States designate the institution that will wicld
the clemency power. The Advisory Board {wherever created) may have the Govemnor as a member,
or may sit separately and send its recommendation to the Gevemnor. In some stae (e.g. Arizona,
Delaware, Louisiana, Pennsylvania, Texas), the State Constitution prohipits the Governor from
granting clemency where the Advisory Boant has made an unfavourable recommendation, In a few
States, the Constitution of the State vests the power exclusively in the Advisory Board. To this
calegory belong Conneciicut, Georgia, ldaho and.Utah, Where Advisory Boards have been
constituted, the Boards are, in some cases, staffed by clected officials while in others the Board is
composed of members appointed by the Govemor. In some States (c.g. Oklahoma, South Dakota,
Texas), the nominations to the Board are made by a varicty of agencies—mnamely, the Govemnor,
the Chief Justice of the State Supreme Court and the President of the Court of Criminal Appeals.
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Should India adopt a system of having an Advisory Board for advising the President in exercis-
ing the prerogative of mercy? There are some basic difficulties here. The advice of the Board cannot
be made binding on the President without amending the Constitution. If the President rejects its
advice, controversies are likely to be raised . Again, if the Board is to consist of persons other than
sitting judges, the Board would find it embarrassing to reconsider and review matters considered
by the high judiciary. If the Board is to consist of non-judicial personnel, it may often be found inadvis-
able to communicate to several persons the seasons for proposed exercise of prerogative of mercy.

It should, however, be mentioned that there is nothing to prevent the President from consulting
the Attomney General. The terms of article 6{2) of the Constitution are wide enough 10 enahle him
to do so. In an exceptional case, the President can even refer the matter for opinion (o the Supreme
Court. Here again, the terms of article 143 of the Constitution are wide enough.

The New Commonwealth

Some years apo, De Smith, a reputed scholar of constinwtional law, studied the “New
Commonwealth'—i.e. the group of countries especially comprising African, Caribbean and Far East
members of the Commonwealth. He noted at that time in Malaysia, there is a Perdons Board—a body
with an unofficial and potentially non-political majority—to terxler advice to the Head of the State. In
Siera leone, the Prime Minister assumes the responsibility. he must consult a Commitee of the Cabinet
for capital cases, but is not bound to accept their advice. Advisory Committees, including the Attomey
General, exist in a few other countries of the New Commonwealth. Nigeria had an Advisary Commitiee
with a medical practitioner as one of its members. Incidentally, the Ceylon Constitution of 1947.48
envisaged that the Governor General shall not grant a pardon, respite or remission to an offender without
first receiving, in every case, the advice of one of his Ministers. Further, where any offender shall have
been condemned to suflfer death by the sentence of any court, the Governor General shall cause a repont
10 be made by the Judge who tried the case and also obtain the Attomey General's advice thereon, The
report and the advice should then be sent (o the Minister who is (o advise the Governor General,

Considerations to be taken into account

What are the considerations usually taken into account in commuling the sentence of death to
imprisonment for life? To this question, one can give the answer that these cannot be cataloged.
Sir John. Anderson, in his evidence before the Royal Commission on Capital Punishment in England
(1949.53), pointed out that it would be extremely difficult to give, in a short statement, “an adequate
impression of the cumulative considerations which the Home Secretary has to take into account”,

Earlier in 1907, Herbert Gladstone, Home Secretary, in a speech in the House of Commons,
emphasised that numerous considerations are relevant and that the exercise of the prerogative does
not depend on principles of strict taw znd justice, still bess of sentiment. “It is a question of policy
and judgment in cach case, and in my opinion, a capital execution which, in ils circumstances, creates
harror and compassion for the culprit rather than a sense of indignation at his crime is a great evil.”

Some of the importan: considerations that arc taken into account in granting a reprieve had been
noted by the Law Commission of India in its Report on Capita) Punishment, These include want
of premeditation, age, mental or physical condition of the offender, past conduct, extermnal pressures
which might have impaired independent judgment, medical abnormality falling short of legal insan-
ity, and so on. Discovery of new cvidence is also not ruled oul. There is at teast one recorded case
in England of error. A petition for clemency submitted to the sovercign was referred to the Court
of Criminal Appeal. At the hearing, Lord Goddard {Lord Chicf Justice) admitted further evidence
on the merits and it was found that the convicled person was torally innocent.

The English view is thal where the Home Seccretary feels thar despite the vendict of the nury
there is a scintilta of doubt about the prisoner’s guili, repricve may be granted, Occasionally, it has
been feli right to commute the sentence in delercnee to a widely spread or strong local expression
of public opinion for mercy on the ground that it would do more harm than good if the result was
to arouse sympathy for the offender and hostility o the law.
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Need for the power

Writers on law and political science often put the fundamental question. Is there heed for the
prerogative of mercy? The Law Commission of India, in its Repont on Capital Punishment (1967),
examined the question at great length. lts Repont (Vol. L, pages 317-18 para, 1025) discusses several
aspects of the prerogative, It is sometimes argued that in a country like India, where the sentence
of death is not mandatory and the court is free to ider the circi relevant to the question
of sentence, the prerogative of mercy is not needed. However, the Law Commission did not agree
with this view. The Commission noted: “There are many matters which may not have been
considered by the courts. The hands of the court are tied down by the evidence placed before it. A
sentence of death passed by a Coun after consideration of all the materials placed before it may
yet require reconsideration because of: () facts not placed before the court, (i) facts placed hefore
the court but not in the proper manner, (iif) acts discovered after the passing of the sentence. (iv)
events which have developed after the passing of the semence, and (v) other special features. Nor
can one codify and select these special Teatures which would be too numerous too lend themselves
to codification. For these reasons, we do'not recommend any change in the scope of these powers.”

The wruth of the mater is that law is made for man. Justics is much more than mere codes ard precedents,
‘There are occasions when justios and humanity demand that mercy be shown in the matter of sertence,

In the American case of Grossman (1925, 257 U.S. 87) the Supreme Count pointed out that’
executive clemency exists to afford relief from undue harshness or evident mistakes in the operation
or enforcement of the criminal [aw. *“The administration of justice by the courts is not alwavs wise
or certainly considerate of circumstances which may properly mitigateguit. To afford a remedy, it
has always been thought essential in popular Governments, as well as in monarchies to vest in some
authority cther than the court, pewer to ameliorate or avoid particular jndgments.... Our Constitution
conflers this discretion on the highest office it the nation in confidence that he will not abuse it.”

73. Extent of executive power of the Union.—(1) Subject to the provisions of this
Constitution, the executive power of the Union shall extend—

() to the matters with respect to which Parfiament has power to make laws; and
(B) 1o the exercise of such rights, authority and jurisdiction as arc exercisable by
the Government of India by virtue of any treaty or agreement: .

Provided thal the exccutive power referred o in sub-clause (a) shall not, save as
sxpressly provided ir this Consitution or in any Jaw made by Parliament, ¢xtend in any
State' [***] to matters with respect to which the Legislature of the State has also powsr to make
laws,

(2) Until otherwise provided by Parliament, a Siate and any offtcer or authority of a
State may, nolwithstanding anything in this article, continue to exercise in matters with
respect to which Parliament has power to make laws for the State such executive power
or functions as the State or officer or authority thereof could exercise immediatety before
the commencement of this Constitution.

Council of Ministers

74. Council of Ministers to aid and advise President.—*[{1} There shall be a
Council of Ministers with the Prime Minister at the head to aid and advise the president
who shall, in the exercise of his functions, act in.accordance with such advice:]

1, The words and leters “specified in Pant A or Part B of the First Schedule™ itted by the C
{Scventh Amendment) Act, 1958, sec. 29. and Sch.

2. Subs. by the Constitution (Fosty-second Amendmear) Act, 1976, sec. 13, for clause (1} (wef. 3-1-
1977,

A



88 The Constitution of India Article 75

[Provided that the President may require the Council of Ministers to reconsider such
advice, either gencrally or otherwise, and the President shall act in accordance with the
advice tendered after such reconsideration.]

(2) The question whether any, and if so what, advice was tendered by Ministers to
the President shall not be inquired into in any court.

Notes on Article 74

Advice of Cabinet
* By the peremplory provisions of article 74(1} as it now stands (i.e. after the 42nd and 44th Amendments)
the President is bound in every case 1o act on the advice of the Cabinet. The amendment incorparates the
view taken in Samsher v, Staze of Pujab, AIR 1974 SC 2192 For the Lutest English peactice, see—
+ (i) Halsbury, 4th Ed., Vol.8 paragraph 938,
(é) Hood Philips, Constitutional and Administrative Law {1978), pages 148-49,

Confidentiality of Cabinet decisions

See S5.P. Gupta v. Union of Indiz, AIR 1982 SC 149, parzgraph 60-61 and State of Rajasthan
v. Union of India, AIR 1977 §C 1361, paragraphs 82.83. Sec also notes on article 78.

Anticle 74(2) does not bar scrutiny of advice tendered by the council of Ministers to the President.

Courts are justified in looking into the basis of the advice subject Lo the provisions of section
123 of ihe Evidence Act; Kartar Singh v, State of Punjab, JT (1994) 2 5C 423,

75. Other provisions as to Ministers.—(1) The Prime Minister shall be appoinied
by the President and the other Ministers shall be appointed by the President on the advice
of the Prime Minister.

(2) The Minister shall hold office during the pleasure of the President.

(3) The Council of Ministers shall be collectively responsible to the House of the People.

(4) Before a Minister enters upon his office, the President shall administer to him the oaths
of office and of secrecy according (o the forms set out for the purpose in the Third Schedule.

(5) A Minister who for any period of six consecutive months is nol a member of
either House of Parliament shal) at the expiration of that period cease to be a Minister.

(6) The salaries and allowances of Ministers shall be such as Parliament may from
time 10 time by law determine and, until Parliament so determines, shall be as specified
in the Second Schedule,

Notes on Article 75

Describing a person as Deputy Prime Minister is descriptive only, and such desceription does
not confer on him any powers of Prime Minister, Hence, oath as Deputy Prime Minister is not
invalid; X.M. Sharma v. Devi Lal, AIR 1990 5C 528 (Ranga Natha Misra and M.M. Pubchhi ).

The Attroney-General for India

76. Attorney-Generzl for India.—(1) The President shall appoint a person who is
qualified to be appointed a Judge of the Supreme Court to be Attroney-General for India.

I, Ins. by the Constitution {Forty-Tourth Amendment) Act, L1978, sec. 11 (w.e.f. 20-6-1979).
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(2) It shal! be the duty of the Attroney-General to give advice to the Governient of India
upon such legal maiters, and to perform such other duties of a legal character, as may from
time to time be referred or assigned to him by the President, and to discharge the functions
conferred on him by or uader this Constitution or any other law for the time being in force.

(3) In the performance of his duties the Atironey-General shall have right of audience
in all courts in the territory of India.

(4) The Attroncy-General shall hold office during the pleasure of the President, and
shal! receive such remuneration as the President may determine.

Conduct of Government Business

77. Conduct of business of the Government of India.—(1) All executive action of
the Government of India shall be expressed 1o be taken in the name of the President.

{2) Orders and other instruments made and executed in the name of the President
shall be authenticated in such manner as may be specified in rules' to be made by the
President, and the validity of an order or instrument which is so authenticated shall not
be called in question on Lhe ground that it is not an order or instrument made or executed
by the President.

{3) The President sha!l make rules for the more convenient transaction of the business
of the Government of India, and for the allocation among Ministers of the said business.

e » *

Notes on Artcle 77

Anrticle 77, a5 per judicial decisions, applies to all executive action of the Government of India,
including constitutional or statutory functions, and even including quasi-judicial powers. See the
undermentioned decisions:

i) Samsher Singh v. Siate of Punjab, AIR 1974 5C 2192
(i) Union of India v. Sripan, (1976} 1 SCWR 173.
(6ii) Kalyan Singh v. State of U.P., AIR 1952 5C 1183,
(iv) Sharma v. Union of india, AR 1970 Del 250.

(v) Ananda v, Chief Secretary, AIR 1966 S5C 657,

78. Duties of Prime Minister as respects the furnishing of information to the
President, etc.—It shall be the duty of the Prime Minister—

(a} to communicate {o the President all decisions of the Council of Ministers relating
10 the administration of the afTairs of the Union and proposals for legislation;

{b) 10 furnish such information relating to the administration of the affairs of the
Unian and proposals for legislation as the President may call for; and

{¢) if the President so requires, to submit for the consideration of the Council of
Ministers any matter on which a decision has been taken by a Minister but which
has not been considered by the Council.

1. See Nuotification No. $.0. 2297, dated the 3rd November, 1958, Gatwlie of India, Exira., 1958, PL 1,
Sec. 3 {ii). p. 1315, as amended from Lime Lo lime,

2. Qlausc (4} was ins. by the Constitution (Porty-second Amendment) Acl, 1976, sec. 14 (wee.f. 3-1-19Th
and was omitted by the Constitution (Forty-fourth Amendment) Adt, 1978, sec. 12 (w.e.f. 20-6-1979).
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Notes on Article 78

Cabinet Secrecy
Resolutions or other deliberations at meetings of State Cabinet and advice finally endered in pursu-
ance of such deliberations, are privileged from disclosure in court, But if Government produces them
without any objection, the coun can look into them. See the undermentioned decisions:
() State of Punjab v. Sodhi Sukhdev, AIR 1961 8C 512, 532,
(if) Siate of M.P. v. Nundlal, AIR 1987 8C ?jl
See also Notes on article 74.

- CHAPTER II—PARLIAMENT

General

79. Constitution of Parliament.—There shall be a Parliament, for the Union which
shall consist of the President and two Houses to be known respectively as the Council
of States and the House of the People.

80. Composition of the Council of States.—(1) '['[***IThe Council of States} shall
consist of—

(a) twelve members to be nominated by the President in accordance with the
provisions of clause (3); and

{£) not more than two hundred and thirty-eight fepresentatives of the States Yand
of the Union territories].

(2) The allocauon of seats in the Council of States to be filled by representatives of
the States Iand of the Union territories] shall be in accordance with the provisions in
that behalf contained in the Fourth Schedule.

(3) The members to be nominated by the President uhder sub-clause (a) of clause (1)
shall consist of persons having special knowledge or practical experience in respect of
such matters as the following, namely:—

Literature, science, art and social service.

{4) The representatives of each State‘[““] in the Council of States shall be elected
by the elected members of the Legislative Assembly of the State in accordance with the
system of proportional representation by means of the single transferable vote.

(5) The representatives of the S[Union territories] in the Council of States shall be
chosen in such manner as Parliament may by law prescribe.

1. Subs. by the Coastitution (Thirty-fifih Amendment) Act, 1974, sec. 3, for “The Council of Stases”
(wel 1-3-1975),

2. The words *Subject to the provisions of paragraph 4 of the Tenth Schedule™ ominted by the Constitution
(Thirty-sixth Amendment) Act, §975, sec. § (we.f. 26-4-1975).

3. Added by the Constitution (S h A d ) Act, 1956, sec, 3.

4. The words and leners “specified in Part A or Pan B of the First Schedule” omitted by Coastitution
(Seventh Amendment) Act, 1956, sec. 3.

5. Subs. by the Constitigtion (Seventh Amendment) Act, 1956, sec. 3, for “states specified in Pant C of the
First Schedule.”
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"181. Composition of the House of the People.—(1) 2[Subjt:(:t to the provisions of
article 331 *[***], the House of the People shall consist of—
{a) not more than 4[ﬁve hundred and thitty members] chosen by direct election from
territorial constiteencies in the States, and
(5) not more than *[iwenty members] to represent the Union territories, chosen in
such manner as Parliament may by law provide.
(2) For the purposes of sub-clause {a) of clause (I1)}—
(a) there shall be allotted to each State a number of seats in the House of the People
in such manner that the ratio between that number and the population of the
State is, so far as practicable, the same for all States; and
{b) each State shall be divided into territorial constituencies in such manner that the
ration between the population of each constituency and the number of seats
allotted 1o it i3, so far as practicable, the same throughout the State:
®[Provided that the provisions of sub-clanse (a) of this clause shall not be applicable
for the purpose of allotment of seats in the House of the People to any State so long as
the population of that State does not exceed six millions.)
(3) In this article, the expression ‘population’ means the population as ascertained at
the last preceding census of which the relevant figures have been published:
T[Provided that the reference in this clavse to the last preceding census of which the
relevant figures have been published shall, until the relevant figures for the first census taken
after the year 2000 have been published, be construed as a reference io0 the 1971 census.}

82. Readjustment after each census.—Upon the completion of each census, the
allocation of seats in the House of the people to the States and the division of each State
into territorial constituencies shall be readjusted by such authority and iz such manrer
as Parliament may by law determine:

Provided that such readjustment shall not affect representation in the House of the
People until the dissolution of the then existing House:

¥[Provided further that such readjusiment shall take effect from such date as the
President may, by order, specify and until such readjustment takes effect, any election
to the House may be held on the basis of the territorial constituencies existing before
such readjustment:

Provided also that until the relevant figures for the first census taken after the year
2000 have been published, it shall not be necessary 10 readjust the allocation of seats i

1. Subs. by the Constitution (Seventh Amcadmeat) An. 1956, sec. 4, for articles. 81 and 82.

2. Suby, by the Constitution (Thirty-fifth Amendment) Act, 1974, sec. 4, for “Subject to the provisions of
article 331" (w.e.l. 1-3- 1975).

3. The words and figure "and paragraph 4 of the Teath Schedule™ omitted by the Constitution (Thirty-sixth
Amendinent) Act, 1975, sec. 3 (w.e.f, 26-4-1975).

4. Subs. by the Goa, Daman and Diu Reorganisation Act, 1987 (18 of 1987), sec. 63 for “five hundred and
twenty-five members” (w.e.f. 30-5-1987).

5. Subs. by the Constitition (Thirty-first Ameadment) Act, 1973, sec. 2, for “twenty-five members™.

6. Ins. by the Constitution (Thirty-first Ameadment) Act, [973,5e¢. I.

7. Ins. by the Constitution (Forty-second Amendment) Act, L976, sec. 15 (w.e.f. 3.1-1977).

8. Ins. by the Constitution (Forty-second Amendment) Act, 1976, sec. 16 (wef 3-1-1977).
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the House of the People to the States and the division of each State inte territorial
constituéncies under this article.]

83. Duration of Houses of Parliament.—(1) The Council of States shall not be
subject to disselution, but as nearly as possible one-third of the members thereof shall
retire as scon as may be on the expiration of every second year in accordance with the
provisions made in that behalf by Parliament by law.

(2) The House of the People, unless sooner dissolved, shalt ¢continue for l[ﬁw: years]
from the date appointed for its first meeting and no longer and the expiration of the said
period of '[five years] shall operate as a dissolution of the House:

Provided that the said period may, while a Proclamation of Emergency is in operation, be
extended by Parliament by law for a period not exceeding one year at a time and not extending
in any cas¢ beyond a period of six months after the Proclamaticn has ceased 10 operale.

84. Qualification for membership of Parlinment.—A person shall not be qualified
to be chosen to fill a seat in Parliament unless he—
2[¢a) is a citizen of India, and makes and subscribes before some persons authorised
in that behalf by the Election Commission an oath or affirmation according to
the form set out for the purpose in the Third Schedule;]
{b) is in the case of a seat in dnCDu;l:ﬂofSta!m,nmlc&smanﬂlinyyearsofagcand.h
the case of a seat in the House of the People, not less than twenty-five years of age; and
(c) possesses such other qualifications as may be prescribed in that behalf by or
under any law made by Parliament.

I[85, Sessions of Parliament, prorogation and dissolution.—(1} The President
shall from time o time summon each House of Parliament to meet at such time and
place as he thinks fit, but six months shall not intervene between its last sitling in one
session and the date appointed for its first sitting in the next session.

(2) The President may from time (o time~—

{a) prorogue the Houses or either House;
(b) dissolve the House of the People.]

Notes on Article 85
See the undermentioned cases:

() Rao v. Indira, AIR 1971 3C 1002,
{&) Indira v. Rajnarain, AIR 1975 5C 2299.

86. Right of President to address and send messages to Houses.—(1) The Presi-
dent may address either House of Parliament or both Houses assembled together, and
for that purpose require the attendance of members.

1. Subs. by Constitution (Forty-fourth Amendment) Act, 1978, sec. 13, for 'six yeans' (w.e.f, 20-6-1979).
The words ‘six years' were subs. for the origioa) words ‘five years’ by the Constitution (Forty-sccond
Amendment) Aci, 1976, sec. 17 (wef 3-1-1977).

. Subs. by the Constitution {sixteenth Ameadment) Aci 1963, sec. 3, for clauss {a).

3. Subs. by the Conptitmion {First Amendment) Act, 1951, zec. 6, for article, 85.

[
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(2) The President may send messages (o cither -House of Parliament, whether with
respect Lo a Bill then pending in Parliament or otherwise, and a House to which any
message is so sent shall with all convenient despatch consider any matter required by
the message to be taken into consideration.

87. Special address by the President.—(1) At the commencement of l[the first
session after each general election to the House of the People and at the commencement
of the first session of each year] the President shall address both Houses of Parliament
assembled together and inform Parliament of the causes of its summons.

(2) Provision shall be made by the rules regulating the procedure of either House for
the allotment of time for discussion of the matters referred to in such address?[***],

88. Rights of Ministers and Attorney-General as respects Houses.—Every Minis-
ter and the Attorney-General of India shall have the right 1o speak in, and otherwise to
take part on the proceeding of, either Housc,.any joint sitting of the Houses, and any-
Committee of Parliament of which he may be named a member, but shall not by virtue
of this article be entitled to vote.

Officers of Parliament

89. The Chairman and Deputy Chairman of the Council of States.—(1) The
Vice-President of India shall ex- officio Chairman of the Council of States.

(2} The Council of States shall, as scon as may be, choose a member of the Council
to be Deputy Chairman thereof, and, so often as the office of Deputy Chairman becomes
vacant, the Council shall choose another member to be Deputy Chairman thereof,

90. Vacation and resignation of, removal from, the office of Deputy Chairman.—
A member holding office as Deputy Chairman of the Council of States-
(a) shall vacate his office if he ceases to be a member of the Council;
(b) may at any time, by writing under his hand addressed to the Chairman, resign
his office; and
(c) may be removed from his office by a resolution of the Council passed by a
majority of all the then members of the Council:
Provided that no resolution for the purpose of clause (c) shall be moved untess at
least fourteen days’ notice has been given of the intention to move the resolution.

91. Power of the Deputy Chairman or other person to perform the dnties of the
office of, or to act as Chairman.—( 1) While the Office of Chairman is vacant, or during
any period when the Vice-President is acting as, or discharging the functions of Presi-
dent, the duties of the office shall be performed by the Deputy Chaitman, or, if the office

1. Subs, by the Congtitntion (First A h } Act, 1951, sec. 7, for ‘every session'.
2. The words “and for the preced of such di ion over other busi of the House™ omitted by the
Constitution (First A d: } Act, 1951, sec. 7. :
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of Deputy Chairman is also vacant, by such member of the Council of States as the
President may appoint for the purpose.

(2) During the absence of the Chairman from any sitting of the Council of States the
Deputy Chairman, or, if he is also absent, such person as may be determined by the rules
of procedure of the Council, or, if no such person is present, such other person as may
be determined by the Council, shall act as Chairman,

92, The Chairman or the Deputy Chairman not to preside while a resolution for
his removal from office is under consideration.—(1) At any sitting of the Council of
States, while any resolution for the removal of the Vice-President from his office is
under consideration, the Chairman, or while any resolution for the removal of the Deputy
Chairman from his office is under consideration, the Deputy Chairman, shall not, though
he is present, preside, and the provisions of clause {2) of article 91 shall apply in relation
to every such sitting as they apply in relation to a sitting from which the Chairman, or,
as the case may be, the Depuly Chairman, is absent.

(2) The Chairman shall have Lthe right to speak in, and otherwise to take part in the
proceedings of, the Council of States while any resolution for the removal of the Vice-
President from his office is under consideration in the Council, but, notwithstanding
anything in article 100 shall not be entitled to vote at afl on such resolution or on any
other matter during such proceedings.

93. The Speaker and Deputy Speaker of the House of the People.—The House of
the People shall, as soon as may be, choose two members of the House to be respectively
Speaker and Deputy Speaker thereof and, so ofien as the office of Speaker or Deputy
Speaker becomes vacant, the House shall choose another member to be Speaker or
Deputy Speaker, as the case may be

94. Vacation and resignation of, and removal from, the office of Speaker and
Deputy Speaker.-——A member holding office as Speaker or Deputy Speaker of the
House of the People—

(e} shall vacate his office if he ceases to be member of the House of the People;
{b) may al any lime, by writing under his hand addressed, if such member is the
Speaker, o the Deputy Speaker, and if such member is the Deputy Speaker, to
the Speaker, resign his office; and
(c) may be removed from his office by a resolution of the House of the People
‘ passed by a majority of all the then members of the Housc:

Provided that no resolution for the purpose of clause (¢) shall be moved unless at
Icast fourteen days' notice has been given of the intention Lo move the resolution:

Provided further that, whenever the House of the People is dissolved, the Speaker
shall not vacate his office until immediately before the first meeting of the House of the
People after the dissolution.

95. Power of the Deputy Speaker or other person to perform the duties of the
office, or to act as Speaker.—(1) While the office of Spcaker is vacant, the duties of
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the office shall be performed by the Deputy Speaker, or, if the office of Deputy Speaker
is alse vacant, by such member of the House of the People as the President may appoint
for the purpose,

(2) During the absence of the Speaker from any sitting of the House of the People
the Deputy Speaker, or, if he is also absent, such person as may be determined by the
rules of procedure of the House, or, if no such person is present, such other person as
may be determined by the House, shall act as Speaker.

96. The Speaker or the Deputy Speaker not to preside white a resolution for his
remaval from office is under consideration.—(1) At any sitting of the House of the
People, while any resolution for the removal of the Speaker from his office is under
consideration, the Speaker, or while any resolution, for the removal of the Deputy Spea-
ker from his office is under consideration, the Deputy Speaker, shall not, though he is
present, preside, and the provisions of clause (2) of article 95 shall apply in relation to
every such sitting as they apply in relation 1o a sitting from which the Speaker, or, as
the case may be, the Deputy Speaker, is absent.

(2) The Speaker shall have the right to speak in, and otherwise 1o take part in the
proceedings of the House of the People while any resolution for his removal from office
in under consideration in the House and shall, notwithstanding anything in article 100,
be entitled te vote only in the first instance on such reselution or on any other matter
during such proceedings but not in the case of an equality of votes. ’

97. Salaries and allowances of the Chairman and Deputy Chairman and the
Speaker and Deputy Speaker.—There shall be paid to the Chairman and the Deputy
Chairman of the Council of States, and to the Speaker and the Deputy Speaker of the
House of the People, such salaries and allowances as may be respectively fixed by
Parliament by law and, until provision in that behalf is so made, such salaries and
allowances as are specified in the Second Schedule.

98. Secretariat of Parliament.—(1) Each House of Parliament shall have a scparate
sceretarial staff:

Provided that nothing in this clause shall be construed as preventing the creation of
posts common to both Houses of Parliament.

(2) Parliament may by law regulate the recruitment, and the conditions of service of
persons appointed, Lo the secretarial siaff of either House of Parliament.

{3) Until provision 15 made by Parliament under clause (2), the President may, after
consultation with the Speaker of the House of the People or the Chairman of the Council
of States, as the case may be, make rules regulating the recruitment, and the conditions
of service of persons uppointed, to the secretarial staff of the House of the People or the
Council of Slates, and any rules so made shall have cffect subject 1o the provisions of
any law made under the said clause.

Conduct of Business

99. Oath or affirmation by members.—Every member of cither House of Parlia-
ment shall, before taking his seat, make and subscribe before the President, or some
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person appoinited in that behalf by him, an cath or affirmation according to the form set
out for the purpose in the Third Schedule.

100. Voting in Houses, power of Houses to act notwithstanding vacancies and
quorum.—{1} Save as’ otherwise provided in this Constitution, all questions at any
sitting of either House of joing sitting or the Houses shall be determined by a majority
of votes of the members present and voting other than the Speaker or person acting as
Chairman or Speaker,

The Chairman or Speaker, or person acting as such, shall not vote in the first instance,
but shall have and exercise a casting vote in the-case of an equality of votes.

{2) Either House of Parliament shall have power to act notwithstanding any vacancy
in the membership thereof, and any proceedings in Parliament shall be valid
notwithstanding that it is discavered subsequently that some person who was not entitled
so to do sat or voted or otherwise took part in the proceedings.

(3) Until Parliament by law otherwise provides, the quorum 10 constitute a meeting of
either House of Parliament shall be one-tenth of the total number of members of the House.

(4) If at any time during & meeting of a House there is no quorurm, it shatl be the duty
of the Chairman or Speaker, or person acting as such, either to adjourn the House or to
suspend the meeting until there is a2 quorum.

Disgualifications of Members

101. Yacation of Seats.—(1) No person shall be a member of both Houses of Parlia-
ment and provision shall be made by Parliament by law for the vacation by a person
who is chosen a member of both Houses of his seat in one House or the other.

(2) No person shall be a member both of Parliament and of a House of the Legislature
of a State’[***] and if a person is chosen a member both of Parliament and of a House
of the Legislawre of *a State], then, at the expiration of such period as may be specified
in nules’ made by the President, that person’s seat in Parliament shall become vacant,
unless he has previously resigned his seat in the Legislature of the State.

(3) If a member of either House of Parliament—

(a) becomes subject to any of the disqualifications mentioned in 4[clnusc (1) or
clause (2) of article 102] or

1) resigns his seat by writing under his hand addressed to the Chairman or the

Speaker as the case may be, and his resignation is accepted by the Chairman or
the Speaker, as the case may be,]

his seat shall thereupon become vacant:

1. The words and letters “specified in Part A or Part B of the First Schedule™ omited by the Constitution
{Scventh Amendment) Act, 1956, sec. 29 and Sch,

2. Subs. by the Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch., for "such a State’,

3. See the Prohibition of Simuliancous Membership Rules. 1950, published with the Ministry of Law
Notification No. F. 46/S0-C, dared 26th January, 1950, Gazeite of India, Extracedinary, p. 678.

4. Subs. by the Conslitution (Fifty-second Amendment) Act. 1985, scc. 2 for the words in brackets and
figures *clause (1) of article 102° ¢w.c.f. 1-3- 1985).

$. Subs. by the Constitution {Thiny-third Amendmem} Act, 1974, sec. 2, for sub-clause [h‘).
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l[Provided that in the case of any resignation to in sub-clause (b}, if from information
received or otherwise and after making such inquiry as he thinks fit; the Chairman or
the Speaker, as the case may be, is satisfied that such resignation is not voluntary or
genuine, he shall not accept such resignation.]

{4} If for a period of sixty days a member of either House of Parliament is without
permission of the House absent from all meetings thercof, the House may declare his
seat vacant:

Provided that in computing the said period of sixty days no account shall be taken
of any period during which the House is prorogued or is adjourned for more than four
consecutive days.

102. Disqualifications for membership.—(1} A person shall be disqualified for
being chosen as, and for being, a member of either House of Parliament—

(a) if he holds any office of profit under the Government of India or the Government
of any Slate, other than an office declared by Parliament by law -not to disqualify
its holder;

(b) if he is of unsound mind and stands so declared by a competent court;

(¢) if he is an undischarged insolvent;

(d if he is not a citizen of India, or has voluntarily acquired the citizenship of a
foreign State, or is under any acknowledgement of allegiance or adherence o a
foreign State;

{e) if he is so disqualified by or under any law made by Parliament.

I[Exp!anarima—For the purpose of this clause} a person shal not be deemed to hold
an office of profit under the Government of India or the Government of any State by
reason only that he is a Minister either for the Union or for such State.

M A person shall be disqualified for being a member of either House of Parliament
if he is so disqualificd under the Tenth Schedule.]

Notes on Article 102

Principle

‘The principle debarring holders of office of profit "under the Government” from being a member of
Parliament is that such a person cannol exercise his functions independently of the executive of which
he is a part. The principle can be traced to developments in English constitution history, in the course
of which it came to be established that the Crown and its officers shall have no say in Parliament.

Material date
Material date is the date of s¢rutiny of nomination, subject to the qualification that when a
conviclion is set aside on appeal, the appellate order has retrospective effect.
See the undermentioned cascs:
() Amrital v. Himatbhai, AIR 1968 SC 1455,

I. Ins. by the Constitution {Thirty-third Ameniment) Act, 1974, sec, 2.

2. Subs. by the Constitution (Fifiy-second Amendment) Act, 1985, sec. 3, for the brackets. figure and
words “2(2) For the purpose of this anicle”™ (w.e.f. 1-3- 1985).

3. [Ins. by the Constitution (Fifry-second Amendment) Act, 1985, sec. 3 (we.f. 1-3-1985).
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(é) Dilip v. State of M.P,, AIR 1976 SC 133,
(i) Sitaram v. Ramjibhai, AIR 1987 5C 1293.
(iv) Pashupati v. Nem, (1984) 2 SCC 404, paragraphs 18 and 42.

Office of profit
The office of profit must be under the Government, Contrast articles 58(2) and 66(4) covering
local and other authorities, See the undermentiened cases:
{) Abdul Shakoor v. Election Tribunal, AIR 1958 SC 52, 55.
(¢) Kartg v. Manak Chand. AR 1970 SC 694,
(ity Ashok v. Ajoy, AIR 1985 5C 2it.
(v} Bhagwari v. Rajeev. AIR 1986 SC [534,

Code of Conduct
Code of conduct has no statutory force, Vidadala Harinadhababu v. N.T. Ramarao, AIR 1990
AP 20 (FB).

‘[103. Decision on questions as to disqualifications of members.—(1) If any
questton arises as to whether a member of either House of Parliament has become
subject to any of the disqualifications mentioned in clause (1) of article 102, the question
shall be referred for the decision of the President and his decision shall be final.

(2) Before giving any decision on any such question, the President shall obtain the
opinion of the Election Commission and shall act according to such opinion.]

104. Penalty for sitting and voting before making oath or affirmation under
article 99 or when not qualified or when disqualified.—If person sits or votes as a
member of either House of Parliament before he has complied with the requirements of
article 99, or when he knows that he is not qualified or that he is disqualified for
membership thereof, or that he is prohibited from so déing by the provisions of any law
made by Parliament, he shall be liable in respect of each day on which he so sits or
votes to a penalty of five hundred rupees to be recovered asa debt due to the Union.

Powers, Privileges and Immunities of Parliament and its Members

105. Powers, Privileges, ete., of the House of Parliament and of the members and
committees thereof.—{1) Subject to the provisions of this Constitutidn and to the rules
and standing orders regulating the procedure of Parliament, there shall be freedom of
speech in Parliament.

(2) No Member of Parliament shall be liable to any proceedings in any court in
respect of anything said or any vote given by him in Parliament or any committee
thereof, and no person shall be so liable in respect of the publication by or under the
authority of either House of Parliament of any report, paper, votes or proceedings.

(3) In other respects, the powers, privileges and immunities of each House of Parlia-
ment, and of the members and the committees of each House, shall be such as may from

1. Article 103 has been successively substituted by the Constitution (Forty-second Amendment) Act, 1976,
see. 20 (w.e.f. 3-1-1977) and the Constitution (Forty-fourth Amendment) Act, 1978, sec. 14, to read Bs
above (w.c.l. 20-6-1979).
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time to time be defined by Parliament by Iaw, and until so defined, '[shall be those of
that House and of its members and committees immediately before the coming into force
of scction 15 of the Constitution (Forty-fourth Amendment) Act, 1978].

{4) The provisions of clauses (1), (2} and (3) shall apply in relation to persons who
by virtue of this Constitution have the right to speak in, and otherwise to take part in
the proceedings of, a House of Parliament or any committee thereof as they apply in
relation to members of the Parliament.

Notes on Article 105 -

Scope

Parliamentary privilege is the subject-matter of this article with which one should compare arti-
cle 194 concerned with privileges of Members of State Legislatures. Although the expression
*privileges’ accurs in article 105(3) and article 194(3) and is histarically correct, having regard to
the terminology used in England, it should be pointed out that the current opinion in England is
not in favour of retaining the word ‘privilege’.

Freedom of speech

Clause {1) confers the freedom of speech in Parliament, but this is subject to the provisions of
the Constitution and to the miles and standing orders of Parliament. See in Particular, article 118,
121, 208 and 211 and the below mentioned case;

Sharma v. Sri Krishna, AIR 1959 SC 395, 409.

Publicatien of proceedings

Immunity from liability as regards speeches in Parliament and as regards publication thereof
under the authority of the House is conferred by clause (2). This immunity is not subject to the
provisions of the Canstitution,

The underlying principle has been stated to be this, namely, that peogle’s representatives should-
be free to express themselves without fear of legal consequences. OF course, the immunity is
confined to what is said within the House. For publications by persens other than those authorised
by the House, see atticle 361 A, insarted by the 44th Amendment Act, 1978, The undermentioned
cases may be seen as to Hability for publication:

" Jaiish v, Harisadhan , (1956) 60 CWN 971; on appeal, AIR 1961' SC 613,
(i) Surendra v. Mabe Krishna, AIR 1958 Ori 168, 175, (Qualitied privilege for publication
by Member outside House).
(i) Ramalingam v. Daily Thanthi, AIR 1975 Mad 209,
(iv)  Streshv. Punis, AIR 1951 Cal 176. (Member not liable for publication by newspaper of its own).
(v) Tejkiron v. Sanjiva, AIR 1970 SC 1573,

Other privileges

The other privileges are not verbally with the English practice (as was the position under the original
teat of the Constitution as enacted), but may be either ‘defined by Parfiament by law” or, until so defined,
shall be those immediately before the 44ih Amendment. It may be mentioned that though the intermediate
42nd Amendments sought to make certain changes in article 105 etc, by sec, 21, that section had not been
brought into force when the 44th Amendment again amended art. 194, At present, then, one tnust again
go to the English practice, because that was the position under the original text of the Constitution.

I. Subs. by the Constitution (Forty-fourth Amendment) Act, 1978, sec. IS, for certain words (w.e.f.
20-6-1979).
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106. Salaries and allowances of members.—Members of either House of Parliament
shall be entitled to receive such salaries and allowances as may from time to time be
determined by Parliament by law and, until provision in that respect is so made, allowan-
ces at such rates and upon such conditions as were immediately before the commence-
ment of this Constitution applicable in the case of members of the Constituent Assembly
of the Dominion of India.

Legislative Procedure .

107. Provisions as to introduction and passing of Bills.—(1} Subject to the
provisions of articles 109 and 117 with respect of Money Bills and other Financial Bills,
a Bill may originate in either House of Parliament.

(2) Subject to the provisions of articles 108 and 109, a Bill shall not be deemed to
have been passed by the Houses of Parliament unless it has been agreed to by both
Houses, either without amendment or with such amendments only as are agreed to by
both Houses.

(3) A Bill pending in Parliament shall not lapse by reason of the prorogation of the
Houses.

(4) A Bitl pending in the Council of States which has not been passed by the House
of the People shall not lapse on a dissolution of the House of the People.

{5) A Bill which is pending in the House of the People, or which having been passed
by the House of the People is pending in the Council of Siates, shall, subject to the
provisions of article 108, lapse on a dissclution of the House of the People.

108. Joint sitting of both Houses in certain cases.—{1) If after a Bill has been
passed by one House and transmitted to other House—

(a) the Bill is rejected by the other House; or

(6) the Houses have finally disagreed as to the amendments to be made in the Bill;

or

{c) more than six menths lapse from the date of the reception of the Bill by the other

House without the Bill being passed by it,
the President may, unless the Bill has lapsed by reason of a dissolution of the House of
the People, notify to the Houses by message if they are sitting or by public notification
if they are not sitting, his intention to summon them to meet in a joint sitting for the
purpose of deliberating and voting on the Bill:

Provided that nothing in this clause shall apply to a Money Bill.

(2) In reckoning any such period of six months as is referred to in clause (1) no
account shall be taken of any period during which the House referred to in sub-clause
(c} of that clause is prorogued or adjourned for more than four consecutive days.

(3) Where the President has under ¢lause (1) notified his intention of summoning the
Houses to meet in a joint sitting, neither House shall proceed further with the Bill, but
the President may at any time afier the date of his notification summon the Houses to
meet in a joint sitting for the purpose specified in the notification and, if he does so, the
Houses shall meet accordingly.
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(4) If at the joint sitting of the two Houses the Bill, with such-amendments, if any,
as are agreed to in joint sitting, is passed by a majority of Lhe tota number of members
of both Houses present and voting, it shall be deemed for the purposes of this Constitu-
lion to have been passed by both Houses:

Provided that at a joint sifting—

(a) if the Bill having been passed by one House, has not been passed by the other
House with amendments and returned to the House in which it originated, no
amendment shall be proposed to the Bill other than such amendments (if any)
as are made necessary by the delay in the passage of the Bill;

{6) if the Bill has been so passed and returned. only such amendments as aforesaid
shall be proposed to the Bill and such other amendments as are relevant to the
matters with respect to which the Houses have not agreed,

and the decision of the person presiding as to the amendments which are admissible
under this clause shall be final.

(5) A joint sitting may be held under.this article and a Bill passed thereat,
notwithstanding that a dissolution of the House of People has intervened since the
President notified his intention of summon the Houses to teet therein.

- 109, Special procedure in respect of Money Bills,—{1} A Money Bill shall not be
introduced in the Council of States.

{2) After a Money Bill has been passed by the House of the People it shall be
transmitted to the Council of States for its recommendations and the Counci] of States
shall within a period of fourteen days from the date of its receipt of the Bill return the
Bill of the House of the People with its recommendations and the House of the People
may thereupon either accept or reject all or any of the recommendations of the Council
of states. )

(3) If the House of the people accepts any of the recommendations of the Council of
States, the Money Bill shall be deemed 10 have been passed by both Houses with the
amendments recommended by the Council of States and accepted by the House of the People.

(4) If the House of the People does not accept any of the recommendations of the
Council of States, the Money Biil shall be deemed to have been passed by both Houses
in the form in which it was passed by the House of the People without any of the
amendments recommended by the Council of States.

(5) I a Money Bill passed by the House of the People and transmitted to the Council of
states for its recommendations is not returned to the House of the People within the said
period of fourteen days, it shall be deemed to have been passed by both Houses at the
expiration of the said period in the form in which it was passed by the House of the People.

110. Definition of ‘Moaey Bills’.—(1) For the pirrposes of this Chapter, a Bill shall
be deemed to be a Money Bill if it contains only provisions dealing with all or any of
the following matters, namely;—

(a) the imposition, abolition, remission, alteration or regulation of any tax;
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(b} the regulation of the borrowing of money or the giving of any guarantee by the
Government of India, or the amendment of the law with respect of any financial
obligations undertaken or to be undertaken by the Government of India;

{c)} the custody of the Consolidated Fund or the Contingency Fund of India, the

payment of moneys inte or the withdrawal of moneys from any such fund;

() the appropriation of moneys out the Consolidated Fund of India;

(€) the declaring of any expenditure to be expenditure charged on the Consolidated

Fund of India or the increasing of the amount of any such expenditure;

{f} the receipl of money on account of the Consolidated Fund of India or the public
account of India or the custody or issue of such money or the audit of the
accounts of the Union or of a State; or

(g} any maiter incidental to any of the matters specified in sub-clauses (a) to (f).

(2) A Bill shall not be deemed to be a Money Bill by rcason only that it provides for
the imposition of fines or other pecuniary penalties, or for the demand or payment of
fees for licences of fees for services rendered, or by reason that it provides for the
imposition, abolition, remission, alteration or regulation of any tax by any local authority
or body for local purposes.

{3) If any question arises whether a Bill is a Money Bill or not, the decision of the
Speaker of the House of the People thereon shall be final.

(4) There shall be endorsed on cvery Money bill when it is transmitted to the Council
of State under article {09, and when it is presented to the President for assent under
article 11, the certificate of the Speaker of the House of the People signed by him that
it is a Money Bill,

111. Assent to Bifls.—When a Bill has been passed by the Houses of Parttament, it
shall be presented to the President, and the President shall declare either that he assents
to the Bill, or that he withholds assent therefrom:

Provided that the President may, as soon as possible after the prescatation Lo him of
a Bill for assent, return the Bill if it is not a Money Bill 1o the Houses with a message
requesting that they will re consider the Bill or any specilied provisions thereof and, in
particular, will consider the desirability of introducing any such amendments as he may
recommend in his message, and when a Bill is so returned, the Houses shall reconsider
the Bill accordingly, and if the Bill is pussed again by the Houses with or without
amendment and presenied to the President for assent, the President shall not withold
assent therefrom.

Procedure in Financial Matters

112. Annual financial statement.~{1) The President shall in respect of every finan-
cial year cause (o be laid before hoth the Houses of Parliament o statement of the
estimated receipls and expenditure of the Government of ladia for thai year, in this Pan
referred 10 as the “annual financial stalement’.

(2) The estimates of expenditure embodicd in the annuat financial statement shall
show scparately— ‘
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(@) the sums required to meet ¢xpenditure described by this Constitution as expendi-
ture charged upon the Consolidated Fund of India; and

(b) the sums required to meet other expenditure proposed to be made from the
Consolidated Fund of India,

and shall distinguish ¢xpenditure on revenue account from other expenditure.

(3) The following expenditure shall be expenditure charged on the Consclidated Fund
of India:

{a) the emoluments and allowances of the President and other expenditure relating
to his office;

(b) the salaries and allowances of the Chairman and the Deputy Chairman of the
Council of States and the Speaker and the Deputy Speaker of the House of the
People;

(c) debt charges for which the¢ Government of India is liable includiﬁg interest,
sinking fund charges and redemption charges, and other expenditure relating 1o
the raising of loans and the service and redemption of debt;

(d) (i) the salmies, allowances and pensions payable to or in respect of Judges of the
Supreme Court;

(¢f) the pensions payable to or in respect of Judges of the Federal Court;

(iff) the pensions payable to or in respect of Judges of any High Court which
exercises jurisdiction in relation to any area included in the territory of India or
which at any time beforc the commencement of this Constitution exercised
jurisdiction in relation to any area included in '[a Governor's Province of the
Dominion of India];

(e} the salary, allowances and pension payable 1o or in respect of the Compiroller
and Auditor-General of India;

{f) any sums required to satisfy any judgment, deeree or award of any court or
acbitral wribunal;

(g) any other expenditure declared by this Constitution or by Parliament by law to
be so charged.

113, Procedure in Parliament with respect to estimates.—(1) So much of the
estimates as relates to expenditure charged upon the Consclidated Fund of India shall
not be submitted 1o the vote of Parliament, but nothing in this clause shall be construed
as preventing the discussion in cither House of Parliament of any of those estimates.

(2) So much of the said estimates as relates to other expenditure shall be submitted
in the form of demands for grants to the House of the People, and the House of the
People shall have power to assent, or to refuse, to assent, lo any demand, or to assent
o any demand subject to a reduction of the amount specified therein. .

(3) No demand for a grant shatl be made cxcept on the recommendation of the
President.

114. Appropriation Bills.—(1} As soon as may be after the grants under article 113
have been made by the House of the People, there shall be introduced a Bill to provide

1. Subs, by the Censtitution {Scventh Amendment) Act, 1956, sec. 29 and Sch., for *a Province
comrespunding 1o a State in Pant A of the First Schedule”
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for the appropriation out of the Consolidated Fund of India of all money required to
meet —
(a} the grants so made by the House of the People; and
(b} the expenditure charged on the Consolidated Fund of India but not exceeding in
any case the amount shown in the statement previously laid before Parliament.
(2) No amendment shal! be proposed to any such Biii in either House of Parliament
which will have the effect of varying the amount or altering the destination of any grant
so made or of varying the amount of any expenditure charged on the Consolidated Fund
of India, and the decision of the person presiding as to whether an amendment is
inadmissible under this clause shall be final.
(3} Subject to the provisions of articles 115 and 116, no money shall be withdrawn
from the Consolidated Fund of India except under appropriation made by law passed in
accordance with the provisions of this article.

115. Supplementary, additional or excess grants.—{1} The President shall—

{a) if the amount authorised by any law made in accordance with the provisions of
article 114 to be expended for a particular service for the current financial year
is found to be insufficient for the purposes of thiat year or when a need has arisen
during the current financial year for supplementary or additional expenditure
upon some new service not contemplated in the annua! financial statement for
that year, or

{b) if any money has been spent on any service during a financial year in excess of
the amount granted for that service and for that year,

cause 1o be laid before both the Houses of Parliament another statement showing the
estimated amouni of that expenditure or cause to be presented to the House of the People
a demand for such excess, as the case may be.

(2} The provisions of anticles 112, 113 and 114 shall have effect in relation to any
such statemeni and expenditure or demand and also to any law to be made authorising
the appropriation of moneys out of the Consolidated Fund of India to meet such expendi-
ture or the grant in respect of such demand as they have effect in relation to the annual
financial statement and the expenditure mentioned therein or 1o a demand for a grant
and the law to be made for the authorisation of appropriation of moneys out of the
Consolidated Fund of India te meet such expenditure or grant.

116. Voles on account, votes of credit and exceptional grants —(1) Notwithstand-
ing anything in the foregoing provisions of this Chapter, the House of the People shall
have power—

(@) 1o make any grant in advance in respect of the estimated expenditure for a part
of any financial year pending the completion of the procedure prescribed in
article 113 for the voling of such grant and the passing of the law in accordance
wilh the provisions of article 114 in relation to that expenditure;

(b) to make a grant for meeting an unexpected demand upon the resources of India
when on account of the magnilude or the indefinite character of the service the
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demand cannot be stated with the details ordinarily given in an annual financial
statement;

(¢) to make an exceptional grant which forms no part of the current service of any

financial year,
and Parliament shall have power to authorise by law the withdrawal of moneys from the
Consolidated Fund of India for the purposes for which the said grants are made,

(2} The provisions of article 113 and 114 shall have effect in relation to the
making of any grant under clause (1) and to any law to be made under that clause
as they have effect in relation to the making of a grant with regard to any expenditure
mentioned in the annual financial statement and the law to be made for the authorisa-
tion of appropriation of moneys oui of the Conselidated Fund of India to meet such
expenditure.

117. Special provisions as to financial Bills.—(1} A Bill or améndment making
provision for any of the matters specified in sub-clauses (a) to () of clause (1) of article
110 shall not be introduced or moved except on the recommedation of the President and
a Bill making such provision shall not be introduced in the Council of States:

Provided that no recommendation shall be required under this clause for the moving
of an amendment making provision for the reduction or abolition of any tax.

(2) A Bill or amendment shall not be deemed tomake provision for any of the matters
aforesaid by reason only that it provides for the imposition of fines or other pecuniary
penalties, or for the demand or payment of fees for licences or fees for services rendered,
or by reason that it provides for the imposition, abolition, remission, alieration or regula-
tion of any tax by any local authority or body for ocal purposes.

{3) A Bill which, if enacted and brought into operation, would involve expenditure
from the Consolidated Fund of India shall not be passed by either House of Parliament
unless the President has recommended to that House the consideraton of the Bill.

Procedure Generally

118. Rules of procedure.—{1) Euch Housc of Parliamenl may make rules for
regulating, subject to the provisions of this Constitution its procedure and the conduct
of its business.

(2) Until rules arc made under clause (1) the rules of procedure and standing orders
in force immediately before the commencement of this Constitution with respect to the
Legislature of the Dominion of India shall have effect in relation to Parliament subject
to such medifications and adaptations as may be made therein by the Chairman of the
Council of States or the Speaker of the Housc of the People, as the case may be.

{3) The President, afier consuliation with the Chairman of the Council of States and
the Speaker of the House of the People, may make rules as 10 the procedure with respect
to joint sittings of, and communicationy between, the two Houses.

(4) Al a joint sinting to the two Houses the Speaker of the House of People, or in his
absence such-person as may be determined by rules of procedure made under clause (3}
shall preside.
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119. Regulation by law of procedure in Parliament in relation to financial
business.—Parliament may, lor the purpose of the timely complelion of financial
business, regulate by law the procedure of, and the conduct of business in, House of
Parliament in relation to any financial matier or to any Bill Tor the appropriation of
moneys out of the Consolidated Fund of India, and, if and so far as any provision of
any law so made is inconsistent with any rule made by a House of Parliament under
clause (1) of article 118 or with any rule or sianding order having effect in relation 1o
Parliament under clause (2) of that article, such provision shall prevail.

120. Language to be used in Parliament.—(!1) Notwithstanding anything in Part
XVII, but subject to the provisions of article 348, business in Parliament shall be trans-
acted in Hindi or in English:

Provided that the Chairman of the Council of States or Speaker of the House of the
People, or person acting as such, as the case may be, may permit any member who
cannot adequately express himse!f in Hindi or in English to address the House in his
mother-tongue.

(2) Unless Parliament by law otherwise provides, this arlicle shall, after the expiration
of a period of fifteen years from the commencement of this Constitution, have effect as
if the words ‘or in English® were omitted therefrom.

121. Restriction on discussion in Parliament.—No discussion shall take palce in
Parliament with respect to the conduct of any Judge of the Suptere Court or of a High
Court in the discharge of his duties excent upon a motion for presenting an address to
the President praying for the removal of the Judge as hereinafter provided.

122, Courts not to inquire into proceedings of Parliament.—(1) The validity of
any procecdings in-Parliament shall not be czlied in_ question on the ground of any
alleged irregularity of procedure.

(2} No officer or member of Parliament in whom powers are vested by or under this
Constitution for regulating procedure or the conduct of basiness, or for maintaining
order in Parliament shall be subject o the jurisdiction of any court in respect of the
exercise by him of those powers.,

CHAPTER III—LEGISLATIVE POWERS OF THE PRESIDENT

123. Power of President to promulgate Ordinances during recess of
Parliament.~—(1) I at any time, except when both Houses of Parliament are in session,
the President is satisfied that circumstances exist which render it necessary for him to
take immediate action, he may promulgate such Ordinances as the circumstances appear
to him to require.

(2) An Ordinance promulgated under this article shall have the same force and effect
as an Act of Parliament, but every such Ordinance

(a) shall be laid before both Houses of Parliament and shail cease to operate at the
expiration of six weeks from the reassembly of Parliament, or, if before the
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expiration of that period resolutions disapproving it are passed by both Houses.
upon the passing of the second of those resolutions; and
(b} may be withdrawn at any time by the President.

Explanation—Where the Houses of Parliament are summoned to reassemble on
differcnt dates, the period of six weeks shall be reckoned from the later of those dates
for the purposes of this clause.

(3} If and so far as an Ordinance under this articte makes any provision which Parlia-
ment would not under this Constitution be competent (o enact, it shall be void.

'[nsl

Notes on Article 123

Scope
‘This Article is intended to enable the President to promulgate Ordinances during the recess of
Parliament. The President’s power is no higher and no lower than that of the law-making power of
the Parliament, The satisfaction of the President must be as to the existence of circumstances which
render it necessary for him to take immediale action and such satisfaction has to be on the advice
of the Cabinet. Undermentioned decisions illustrace these propositions:
() Cooper v. Union of India, AIR 1970 SC 564,
(i} A.K. Roy v. Union of India, AIR 1982 5C 710.
(i} State of Rajasthan v. Union of India, AIR 1977 5C 1361,
{ivd T. Venkata Reddy v. Stare of A.P., AIR 1985 8C 724.
(v) Nagaraj v. Stare of A.P., AIR 1985 SC 551,
(vi} Saipal v. Lt. Governor, AIR 1979 SC 1550.

Effect of duration

As pointed out above, the law making power of the President is co-extensive as regards
all matters except duration, with the law-making power of Parliamen, it follows that the
power is subject to conslitutional provisions, particularty those regarding fundamental rights.
in respect of the subject- matter of Qrdinances, the position is the same as applies to Parlia-
ment under the constitutional scheme of distribution of legislative powers between the Union
and the States. Undenmentioned decisions llustrate these aspects:

(f) State of Punjab v. Mohar Singh, AilF. 1955 5C 34.
(i) Garg v. Union of India, AIR 1981 SC 2138.
{ii#) T. Vendaiaz Reddy v, State of A.P., AIR 1585 SC 724,
(iv) Nagaraj v. State of A.2. AIR 1985 SC 551,

(v) State of Orissa v. Bhupendra, AIR 1962 SC 945, 955.

Repromulgation

While no case has gone to the Supreme Count regarding repromulgation of Ordinances by the
Union, notice must be taken of the SupremeCourt judgment holding that successive repromulgation
of Ordinances with the same text by the Governor of Bihar, without any attempt to get the Bills
passed by the State Assembly while it was in ion, coupled with the habitwal practice df prorogu-
tng the Assembly merely in order to enable the Governor 1o repromul gate and Qrdinance in a rout-

I. Clause (4) was ins, by the Constitation {Thicty-eight Amendient) Act, 1975. sec. 2 (restrospectively)
and omirted by the Constitution (Forty-fourth Amendment) Act, 1978, sec. [6 (w.c.l. 20-6-1979),
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ine manner would be a fraud on the Constitution, and the Crdinance so repromulgated is liable to
be struck down; D.C. Wadhwa v. Siate of Bihar, AIR 1987 SC 579.

CHAPTER IV—THE UNION JUDICIARY

124. Establishment and Constitution of Supreme Court.—(1) There shall be a
Supreme Court of India consisting of a Chief Justice of India and, until Parliament by
law prescribes a larger oumber, of not more than seven’ other Judges.

(2) Every Judge of the Supreme Court shall be appointed by the President by warrant
under his hand and seal after consultation with such of the Judges of the Supreme Count
and of the High Courts in the States as the President may deem necessary for the purpose
and shall hold office until he attains the age of sixty-five years:

Provided that in the case of appointment of a judge other than the Chief Justice, the
Chief Justice of India shall always be consulted:

Provided further that—

{a) a Judge may, by writing under his hand addressed to the President, resign his
office;
(b) a Judge may be removed from his office in the manner provided in clause {4},

*[(2A) The age of a Judge of the Supreme Court shall be determined by such authority
and in such manner as Parliament may by law provide.]

(3} A person shall not be qualified for appointment as a Judge of the Supreme Court
unless he is a citizen of India and

(a) has been for al least five years a Judge of a High Count or of two or more such
Courts in succession; or

(b) has been for al least ten years an advocate of a High Court or of two or more”
such Couns in succession; or

(c) is, in the opinion of the President, a distinguished jurist.

Explanation I.—In this clause 'High Court’ means a High Court which exercises, or
which at any time before the commencement of this Constitution exercised, jurisdiction
in any part ofthe territory of India.

Explanation 1{.—In computing for the purpose of this clause the period during which
a person has been an advocate any period during which a person has held judicial office
not inferior to thal of a district judge after he became an advocate shall be included.

(4) A Judge of the Supreme Coun shall not be removed from his office except by an
order of the President passed after an address by each House of Parliament supported by a
majority of the total membership of that House and by a majority of not less than two thirds
of the members of that House present and voling has been presented to the President in the
same session for such removal on the ground of proved misbehaviour or incapacity.

(5) Parliament may by law regulate the procedure for the presentation of an address
and for the investigation and proof ofthe misbehaviour or incapacity of a Judge under
clause (4).

1. Now “twenty-five’, vide Act 22 of 1986.
2. Ins. by the Constinstion (Fifteents Amendmenr) Act, 1963, sec. 2.
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(6) Every person appointed to be a Judge of the Supreme Court shall, before he enters
upon his office, make and subscribe before the President, or some person appointed in
that behalf by him, an oath or affirmation accerding to the form set out for the prupose
in the Third Schedule.

(7) No person who has held office as a Judge of the Supreme Court shall plead or
act in any court or before any authority within the territory of India.

Notes on Article 124

Consultation

Consultation must be effective, and implies exchange of views after examining the merits, but
does not mean concurrence. See the undermentioned cases:
(i) S.P. Gupta v. Union of India, AIR 1982 SC 149.
(i) Union of India v. Sankalchand Seth, AIR 1977 3C 2328,

125. Salaries, etc. of.]udges.—’[(l) There shall be paid to the Judges of the Supreme
Court such salaries as may be determined by Parliament by law and, until provision in
that behalf is so made, such salaries as are specified in the Second Schedule.]

(2) Every Judge shall be entitled to such privileges and allowances and to such rights
in respect of leave of absence and pension as may from time to {ime be determined by
or under law made by Parliament and, until so determined, to such privileges, allowanees
and rights as are specified in the Second Schedule:

Provided that neither the privileges not the allowances of a Judge nor his rights in respect
of leave of absence or pension shall be varied to his disadvantage after his appointment.

§26. Appointment of acting Chief Justice.—When the office of Chief Justice of
India is vacant or when the Chief Justice is, by reason of absence or otherwise, unable
1o perform the duties of his office, the dutics of the office shall be performed by such
one of the other Judge of the Court as the President may appoint for the purpose.

127. Appointment of ad hoc Judges.—(1) If at any time there should not be a
quorum of the Judges of the Supreme Court available to hold or continue any session
of the Count, the Chief Justice of India may, with the. previous consent of the President
and after consultation with the Chief Justice of the High Court concemned, request in
writing the attendance at the sittings of the Count, as an ad hoc Judge, for such period
as may be nccessary, of a Judge of a High Court duly qualified for appointment as a
judge of the Supreme Court to be designated by the Chief Justice of India.

(2) It shall be the duty of the Judge who has been so designated, in priority to other
duties of his office to attend the sittings of the Supreme Court at the time and for the
period for which his attendance is required, and while so attending he shall have all the
jurisdiction, powers and privileges, and shall discharge the duties, of a Judge of the
Supreme Court.

1. Subs. by the Constitution (Fifty-fourth Amendment) Act. 1986, scc. 2, for clausc (1} (w.c.f. 1-4-1986).
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128. Attendance of retired Judges at sitlings of the Supreme Court.—
Notwithstanding anything in this Chapter, the Chicf Justice of India may at any time,
with the previous consent of the President, request any person who has held the office
of a Judge of the Supreme Court or of the Federal Court ][or who has held the office of
a fudge of a High Court and is duty qualified for appointment as a Judge of the Supreme
Court] to sit and act as a Judge of the Supreme Count, and every such person so requested
shall, while so sitting and acting, be entitled to such allowances as the president may
by order determine and have all the jurisdiction, powers and privileges of, but shall not
otherwise be deemed to be, a Judge of that Court:

Provided that nothing in this article shall be deemed to require any such person as
aforeasaid to sit and act as a Judge of that Court unless he consents so to do.

129. Supreme Court to be a court of record.—The Supreme Court shall be a court
of record and shall have all the power of such a count including the power of punish for
contempt of itself.

Notes on Article 129

Contempt power
The power of contempt of court has come up before the Supreme Court on numerous occasions,
but most of the important propositions will be found discussed in the undermentioned cases:
(i} Daphiary v, Gupia, AIR 1971 SC 1132.
(i) Nambooedripad v. Nambiar, AIR 1970 5C 2015.
(iif) Brahma Prakash v. State of U.P., (1953) SCR 1169.

130. Seat of Supreme Court.—The Supreme Court shall sit in Delhi or in such other
place or palces, as the Chief Justice of India may, with the approval of the President,
from time to time, appoint.

131. Original jurisdiction of the Supreme Court.— Subject to the provisions of
this Constitution, the Supreme Court shall, 1o the exclusion of any other court, have
original jurisdiction in any dispule—

{a) between the Government of India and one or more States; or
(&) between the Government of India and any State or States on onc side and one
or more other States on the other; or
(c) between two or more Siates,
if and in so far as the dispute involves any question (whether of law or fact) on which
the existence or extend of a legal right depends:

{Provided that the said jurisdiction shall not extend to a dispute arising out of any
treaty, agreemenlt, covenant, engagement, sanad or other similar instrument which,
having been entered into or cxecuted before the commencement of this Constitution,

1. Ins. by the Constitation {Fiftcenth Amend, ) Act, 1963, sec. 3.
2. Subs. by the Constitution {Seventh Aincndinent} Act, 1956, sec. 8§, for the proviso,
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continues in operation after such commencement, or which provides that the said
jurisdiction shall not extent to such a dispute.]

Notes of Article 131

In interstate water disputes jurisdiction is excluded; T.N. Cauvery Sangam v, Urion of India,
(1990) 2 3CJ 547

131A. Exclusive jurisdiction of the Supreme Court in regard to questions as to
constitutional validity of Central laws.—[Rep. by the Censtitution {Forty-third
Amendment] Act, 1977, sec. 4 (w.ef 13-4-1978)].

132. Appellate jurisdiction of Supreme Court in appeals from High Court in
certain cases.—{1) An appeal sha)l lie to the Supreme Court from any judgment, decree
of final order of a High Court in the territory of India, whether in a civil, criminal or
other proceeding, 2{if the High Court certifies under article 134A] that the case involves
a substantial question of law as lo interpretation of this Constitution.

3[1:“-'

(3) Where such a certificate is given,‘[*"] any parly in the case may appeal to

the Supreme Court on the ground that any such question as aferesaid has been

wrongly dccidcd‘["*].

Explanation.—For the purpose of this article, the expression “final order” includes
an order deciding an issue which, if decided in favour of the appellant, would be suffi-
cient for the final disposal of the case.

Notes on Articles 132 to 136

Aricle 132 deals with the appellate jurisdiction of the Supreme Court in constitutinal cases. It must
be read with article 134A (insened by the 4dth Amendment) under which, inter alia, if a substantial
question of interpretation of the Constitution is involved, the High Ceurt must grant a certificate. Unlike
articte 133(1)(a), article 132(1) does not require that the guestion must be of general importance,

Article 133 deals with the appellate jurisdiction of the Supreme Court from High Courts in civil
cases. As amended by the 30th Amendment Act, 1972, the article allows such appeal if (1) the case
involves a substantial yuestion of law of general importance, and (ii) in the vpinion of the High Court,
the said question needs to be decided by the Supreme Court. The centificate is issued under article 134A.,

Article 134(1) allowed criminal appeals 1o the Supreme Court from High Counts in the specified
cases. Clauses (2) and (b) involve a death senlence. Clause (¢} is much wider. It the High Court
certifies under article 134A that the case is a fit one for appeal to the Supreme Court, then the
appeat is competent.

As regards article 134(2) see the following:—

{i} Supreme Court (Enlargement of Criminal Appellate Jurisdiction}Act, 1970,
(i) Section 379, Code of Criminal Procedure, 1973.
(it} Ram Kumar v. State of M.P., AIR 1975 SC 1026, paragraph 4.

1. ins. by the Constitution {Forty-second Amendment) Act. 1976. sec. 23 (w.e.f. 1-2-1977).

2. Subs. by the Constitution (Forty-fourth Amendment) Act, 1978, scc. 17, for "il the High Court centifics™
(w.c.i. 1-8-1979).

3. Clause (2) omined by the Constitution {Forty-fourth Amendment) Act, 978, 17 (we.f. 1-8-1979).

4. Certam words omitted by the Constitution (Forty-fourth Amendment) Act, 1978, sec. IT (wef. 1-B-1979).
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(iv) Padda Narayana v. Siate of U.P., AIR 1975 SC 1252,
Article 135 saves jurisdiction under existing law, conferred on the Federal Count, which will
now be exercised by the Supreme Court.
Article 136 confers on the Supreme Court jurisdiction ot entertain by special leave to appeal.
The jurisdiction is of the widest amplitude as regards
{a) the court from whose decision the appeal may be entertained (but courts martial are excluded);
(k) the nature of the decision that may be appealed from;
(c) the nature of the proceeding in which appeal may be entertained;
{d) the grounds that may be allowed to be raised for seeking such special leave.

133. Appellate jurisdiction of Supreme Court in appeals from High Courts in
regard to civil matters—'[(1) An appeal shall lie to the Supreme Court from any
judgment, decree or final order in a civil proceeding of a High Court in the territory of
Inidia 2[if the High Court certifies under article 134A}.—

{a) that the case involves a substantial question of law of general importance; and

{b) that in the opinion of the High Court the said question needs to be decided by

the Supreme Court).

(2) Notwithstanding anything in article [32, any party appealing to the Supreme
Court under clause (1) may urge as one of the grounds in such appeal that a substantial
question of {aw as to the interpretation of this Constitution has been wrongly decided.

(3) Notwithstanding anything in this article, no appeal shall, unless Parliament by
law otherwise provides, lie 1o the Supreme Court from the judgment, decree or final
order of one Judge of a High Court.

Notes on Article 133
Sec Notes under article 132 .

134. Appellate jurisdiction of Supreme Court in regard to criminal matters,—(1)
An appeal shall Lie to the the Supreme Court from any judgment, final order or sentence
in a criminal proceeding of a High Court in the territory of India if the High Court

(a) has on appeal reversed an order of acquittal of an accused person and sentenced
him to death; or

{b) has withdrawn for trial before itse!f any case from any courl subordinate to its
authority and has in such trial convicted the accused person and sentenced him
to death; or

{c} *[eertifies under article 134A] that the case is a fit one for appeal to the Supreme
Court:

Provided that an appeal under sub-clause (c} shall lie subject to such provisions as
may be made in that behalf under clause (1) or article 145 and to such conditions as the
High Court may establish or require,

1. Subs. by the Constitution {Thirticth Amendment) Act, 1972, sec. 2, for clause (1) {w.e.f. 27-2-1973).

2. Subs. by the Constitution {Forth-Tourth Amendment) Act, 1978, sce. L8, for “if the High Court certifies”
(we.f. 1-8- 1979).

3. Subs. by the Constitwtion (Feny-fourth Amendment) Act, 1978, sce. 1Y for “cenifies” (wef. )-8~
1979).
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(2) Parliament may by law confer on the Supreme Court any {urther powers to enter-
tain and hear appeals from any judgment, final order sentence in a criminal procceding
of a High Court in the temitory of India subject 10 such conditions and limitations as
may be specified in such law.

Notes on Article 134

In a Siate of Madhya Pradesh v. Narain Singh, AIR 19893 SC 1789:(1989) Cri LJ 2101, it was
held that section 7 (1) of the Essential Commodities Act, 1955 is so comprehensively worded that
it covers acts done without intention and mens rea is not a necessary ingredient of the offence.
Hence the accused was found guilty for violation of the Fertilizers Movement Control Order, 1973.
However, the court while setting aside the order of acquittal, declined to make any order of punish-
ment, because more than [5 years had gone by since the accused was acquitted by the trial Magiste-
ate. The case arose under section 7 as it stood before its amendment in 1974, but after its amendment
in 1967. The 1967 amendment had introduced the words “whether knowingly, intentionally or other-
wise” in the Essential Commodities Act. By the 1974 amendment, these words have beets remaoved.

In a case under article 134 (1 X¢) conviction may be quashed where cha:.ge is framed after 17
years; Stare of UP. v. Purshoitam, AIR 1991 SC 1015,

See also notes under anticle 132,

'[134A. Certificate for appeal to the Supreme Court.—Every High Court, passing
or making a judgment, decree, final order, or sentence, referred to in clause (1) or article
132 or clause (1) of article 133, or clause (1) of atticle 134,—

{a) may, if it deems fil so to do, on its own molion; and
(& shall, if an oral application is made, by or on behalf of the party aggrieved,
immediately after the passing or making of such judgment, decree, final order
or sentence,
determine, as soon as may be after such passing or making, the question whether a
certificate of the nature referred 1o in clause (1) of article 132, or clause (1) or article
133 or, as the case may be, sub-clause (¢} of clause (1) of article 134, may be given in
respect of Lhat case.]

Notes on Artice 1A
Sec noles under article 132,

135. Jurisdiction and powers of the Federal Court under existing law to be
exercisable by the Supreme Court.—Unitil Parliament by law otherwise provides, the
Supreme Court shall ulso have jurisdiction and powers with respect to any mallter Lo
which the provisions of articie 133 or article 134 do not apply if jurisdiction and powers
in relation to that matter were exercisable by the Federal Court immediately before the
commencement of this Constitution under any existing law.

Notes on Article 135
See notes under article 132,

1. Ins. by the Constitution (Forty-fourth Amcndment) Act, 1978, scc. 20 (w.e.f. 1-8-1979).
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136. Special leave to appeal by the Supreme Court.—{l) Notwithstanding
anything in this chapter, the Supreme Court may, in its discretion grant special lcave to
appeal from any judgment, decree, determination, sentence or erder in any case or matter
passed or made by any court or tribunal in the territory of India.

(2) Nothing in clause (1) shall apply to any judgment, determination, sentence or
order passed or made by any court or tribunal constituted by or under any law relating
to the Armed Forces.

Notes on Article 136

Scope

Supreme Court would not grant special leave to appeal from a decision of the Central
Administrative Tribunal directing re-fixation of seniorily on a particular basis, where there is no
substantial injustice. The cour observed: “What is baffling is the filing of the Special Leave Petition
by the Union Govermnment, not because of — injustice to Assistat Military Estate Officers - as that
has been taken care of by the Tribunal by protecting all those who are working, bul because if it
works oul seniority of Assistant Military Estates Officer (Technical) from back date, it may have
to pay substantial amount and creation of supemumerary posts may further entail cost. Justice is
alert 1o difference and sensitive to discrimination. It cannot be mezsured in terms of money™. Urion
of India v. M.P. Singh, AIR 1990 SC 1098, 1103, paragraph 8.

Finding of Drutg Controller was that renewal Cenificate was forged and fabricated. Finding was
affirmed by the High Court in writ petition. Certificate was given by the Licensing Authority that
the renewnl certificate bore his signature - Such document was not produced before the Drug
Controller nor before the High Court in writ petition, it was held that the document cannot be
considered by the Supreme Court in special leave petition, particuladdy in the absence ol affidavit
of the Licensing Authority vouchsafing genuiness of the document. It was more so, because the
finding as aforesaid was a finding of fact based on material placed before the court; Medimpex
{India) Pvt, Ltd. v, Drug Controller-cum-Chief Licensing Authority, AIR 1990 SC 544,

Refusal

Where Supreme Court refused to grant special leave (o appeal, it cannot be construed as a seal
of approval. “The docirine of merger or fusing the judgment of the tower court in that of the appell-
ant court does not apply in such a case™; Punjab Swte Electricity Board v, Ashok Kumar, AIR
1990 P&H 117, paragraphs 24 and 26 (FB).

When leave may be granted

Where the judgment is lainted with serious legat infirmities, or is founded on a legal construc-
tion which is wrong; Balakrishna v. Matha, (1991) Cr LJ 69, paragraph 11 (SC).

If the High Court sets aside a finding of fact by a tribunal, the Supreme Coun will interfere;
Prakash & Co, v. Municipal Corpn., 1 UJSC 553, paragraph 12.

Petition for leave would be granted where approach of the court whose judgment is under appeal
is wrong in law; Munisami v. Ranganathan, (1991) 2 SCC 139, paragraph 9.

When leave may be refused

Where granting the petition would mean multiple claim on same cause of action, count may
disallow the pertion; Sawhney v. LILC., (1991) 2 SCC 318, paragraphs 2 and10.

Unnecessary appeal by Government may be discouraged where only one party’s liability is
involved; Umion of India v. M.P. Singh, AIR 1990 5C 1098,
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An order of the High Court will not be set aside if it has not caused any prejudice to petitioner
even though no notice was given to the petitioner; Gupta v, U.P.S.E.B., AIR 1991 5C 1309,
paragraphs 4-5.

Supreme Court would be reluctant to interfere with an adminis trative decision as to the needs
of the department; Arun v, State of Bihar, AIR 1991 5C 1514, paragraph 13. (Case of appeintment).

An appointment made on the recommendation of Selection Committee cannot be set aside by
the High Court without valid reasons; University of Jodhpur v, Purchit, {1990) 1 UJSC 235, para-
graph 11.

The Supreme Court would not disturb the existing position if would lead to injustice; Thapar
Instittre v. Abhinav, (1990} 1 UJSC 699, paragraph 8.

Scope of interference

In cases of professional misconduct Supreme Court would consider only whether, on the facts
found by the High Court such misconduct is established; Chagki v. Tiburgha, (1990) 1 UISC 4,
paragraph 18,

Grounds

Where the High Court has dismissed a writ petition in limine the scope of appeal to the Supreme
Court is limited 10 the grounds set forth in the petition: Sat Pal v, Director, AIR 199} SC 970,

paragraph 3.

New Point

The Supreme Court would niot allow a new point (which was not taken or not pressed before
the High Count) to be raised before it, or which was sought 1o be introduced by filing additional
grounds; Nirvananda v. State of Orissa, AIR 1991 SC 1134, paragraph 11

Where the point could have been urged before the High Court under Art. 226 or 227, the
Supreme Court would not permit the appellant to raise it for the first time before it, nor to assail
an undertaking given by him in the High Court; Gosain v. Yashpal, AIR 1993 8C 352, paragraph
13,

Where the High Court has examined all the evidences, the Supreme Court will not interfere on
technical ground; Ajit v. State of Punjab, (1991) Cr LJ 2008 SC, paragraphs 3 and 4.

Fraod

Where the petitioner obtained a special leave by suppressing the fact that an earlier petition by
him was dismissed, the count directed recali of the order releasing him on bail; Suraj v. Bharat,
{1990} 1 USSC 135, paragraph 3.

Similarly, bail was recalled on the basis of fraud practised upon the court; Surinder v. Delhi
Administration, (1990) Supp SCC 610.

Court may refuse relief to a petitioner who has taken reckless steps without recourse to law:
Krishna v, Shobha, (1990) 1 UISC 71, paragraph 10.

Question of fact

Where the High Court has completely missed the real points requiring determinatin and has on
cmmonecous grounds discredited the evidence, the Supreme Court would be justified in goin'g into the
evidence o avoid grave injustice; Sham Sunder v, Puran, (1990) 4 5CC 731,

The Supreme Court will not reassess the evidence at large and come 1o a fresh opinion as 1o the
innocence or guilt of the accused, so as to interfere with a concurrent finding of fact by the Court
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below, except where there is some serious infirmity in the appreciation of the evidence, and the
finding is preverse; Narendra v. State of U.P., (1991) 2 S3CC 622, paragraphs 28-29.

Mahesh v. State of Delhi, (1991) Cr. L.J. 1703, paragraph 11.

Nain Singh v. State of U.P., (1991) 2 SCC 432, paragraph 24.

In the absence of perversity, Concurrent finding of faci is not disturbed; Mehiab Singh v. State
of Gujarat, (1991) Cr L) 2325 (SC) paragraph 2.

Supreme Court will not ordinarily interfere with appreciation of afiidavit evidence by High Court;
State of M.P. v. Orient Paper, (1990} 1 UISC 232, paragraph 2.

Fact

Mixed questions of fact and law not argued before the tower courts cannot be raiscd before
Supreme Court; Bhandari D.C.C.B. v. State of Maharashira, AIR 1993 5C 59, paragraph 10.

Questions of fact can not be raised for the first time before the Supreme Court; Srate
of Karnataka v. 5.G.P. Co., AIR 1991 SC 1307; Uduman v, Astam, AIR 1991 5C 1020
paragraph 19.

Crimina! Cases

In criminal cases under Q. XL, r. 7 of the Supreme Court Rules, no review lies cacept on
ground of error apparent on the face of the record; State of Haryana v. Prem, AIR 1990 SC
538, paragraphs 2-6.

In an appeal against acquittal the Supreme Court would be justified 1o interfere when azpproach
of the High Coun is far from satisfactory; Anvaruddin v. Shakoor, AIR 1990 5C 1242.

Where the High Court has completely misdirected itself in reversing the order of conviction by
the trial Court, Caurishankar v. State of U.P., AIR 1990 SC 709,

Where the conclusion arrived by the court below is such as to shake the conscience, the Supreme
Court would strike it down whether the judgment is one of conviction or acquittal: Mekesh v. Stare
of Delhi, {1991) Cr LY 1703 (SC) paragraph 11.

Even after a death sentence has been confirmed and is not open to review, the Supreme
Court may, in a petition under article 32 read with article 21 commute the sentence of death
into one of life imprisonment on the ground of undue delay in execution of the sentence of
death since it was confirmed, because a sentence of death is cne thing and the sentence of
death followed by lengthy imprisonment prier to execution is another; Jumman v, State of U.P.,

(1991) Cr LJ 439, paragraph 15.

In an appeal against conviction the High Court can interfere with concurrent judgments
of criminal courts where the interest of justice so requires; Lala Ram v. State of U.P.,
(1990) 2 SCC 113.

The Supreme Court would interfere in a criminal case where the High Court has failed to
notice the changed versions given by witnesses; Rajan v. State of Bihar, AIR 1991 8C 1377
paragraph 3.

In a criminzl appeal the Supreme Court interferes if the decision appealed from shocks the sense
of justice; Mahesh v. State,, (1991) Cr LI 1703 (SC),paragraph 11,

After quashing an order the Supreme Coun itself may pass suitable orders instead of remanding
the case to High Cout; Anand v. RS.R.T.C,AIR 1991 SC 1003, paragraphs [1-12,

Supreme Court may set aside execution order in respect of a decree found 1o be nulity; Sushi!
v. Gobind, (1990} 1 SCC 1938.
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Service matters

Ordinarily Supreme Court does not interfere in punishment in service matters, But in exceptional
cases it may do so; Kartar Singh v. State of Punjab, (1991) 2 SCC 635.

Effect
Dismissal of a special lcave petition én fimine does not prectude Supreme Court considering the
point in subsequent appeal; Scientific Adviser v, Daniel, (1990) Supp SCC 374,

Relief

Apan from the merits of an appeat, the Supreme Count would expunge derogatory remarks, or
uspersions made in a High Coun judgment aguinst a party or lawyer, which are not absolutely
necessary {or the decision of the case betore the Court, and that, without giving him an apportunity
of explaining this conduct; Mathur v. Pramod, {1990) 1 UISC 595,

137. Review of judgments or orders by the Supreme Court.—Subject to the
provisions of uny law made by Parliament or any rules made under article 1435, the
Supreme Court shall have power to review any judgment pronounced or order made
by it.

Notes on Article 137

Scope

Writ petition and Civil Appeal were dismissed by the Supreme Couri—Review pelition was
also dismissed, Matter was dispesed of after a consideration of al] points. Another petition (virually
by way of second review) raising same contentions is not maintainable; J Ranga Swamy v. Gavern-
ment of Andhra Pradesh,, AIR 1990 SC 535.

Application for review

Where the previous order was not on adjudicatory one but was disposed of on concession and
the party subsequently applies for modification of that order the application is not one for review;
Sudarshan Trading Co. v. P.P. Saffiya, AIR 1991 5C 716, paragraph 8.

Grounds
Article 137 does not limit the grounds for review, However, these may be limited by—
(a) Parliamentary legislation, or
(b} Rules made by the Supreme Court.

138. Enlargement of the jurisdiction of the Supreme Court.—(1) The Supreme
Court shall have such further jurisdiction and powers with respect to any of the matters
in the Union List as Parliament may by law confer.

(2) The Supreme Court shall-have such further jurisdiction and powers with respect
to any matter as the Government of India and the Government of any State may by
special agreement confer, if Parliament by law provides for the exercise of such jurisdic-
tion and powers by the Supreme Court.
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139. Conferment on the Supreme Court of powers to issue certain writs.—Parlia-
ment may by law confer on the Supreme Court power to issue directions, orders, or
writs, including writs in the nature of habeas corpus, mandamus, prohibition, quo
warrante and certiorari, or any of them, for any purposes other than those mentioned
in clavse (2) of article 32.

'[139A. Transfer of certain cases.—2[(1} Where cases involving the same or
substantiatly the same questions of law are pending before the Supreme Court and one
or more High Courts or before two or more High Courts and the Supreme Court is
satisfied on its own motion or on an application made by the Attomney-General of India
or by a panty 1o any such case that such questions are substantial questions of general
importance, the Supreme Coun may withdraw the case or cases pending befor the High
Court or the High Courts and dispose of all the cases itself:

Provided that the Supreme Coun may after determining the said questions of law
return any case so withdrawn together with a copy of its jJudgment on such questions to
the High Court from which the case has been withdrawn, and the High Court shall on
receipt thereof, proceed to dispose of the case in conformity with such judgment.]

(2) The Supreme Court may, if it deems it expedient so to do for the ends of justice,
transfer any, appeal or other proceedings pending before any High Court 10 any other
High Coun.]

140. Ancillary powers of Supreme Court.—Parliament may by law make provision
for conferring upon the Supreme Coun such supplemental powers not inconsistent with
any of the provisions of this Constiiution as may appear to be necessary or desirable for
the purpose of enabling the court more effectively to exercise the jurisdiction conferred
upon it by or under this Constitution.

141, Law declared by Supreme Court to be binding on all courts,—The law
declared by the Supreme Court shall be binding on all courts within the terriwory of India.

Notes on Article 141

Scope
As to the scope of article 141, the most important judgments of the Supreme Court are the
following:—
() Moti Rem v. NNEF.Rly, AIR 1964 S5C 600. (As to the effect of obiler dicta)
() Gasker Kadiators «, ESLC, (1985) | 5CC 68, (Meaning of the expression on law
declared).
(i) Asst. Collecior v, Dunlop., (1985) 1 SCC 260 {As to the etfect of the expression binding).
(iv) Star Co. v, Uniost of India, AIR 1987 SC 179, (Binding nature of judgment).
(v} Gourya v, Thakur, AIR 1986 SC 1140, {(Binding naturc).

1. ins, by the Constitution (Forty-secomt Amendment) Act, 1976, see. 24 (we T 1-8-1979),
2. Subs. by the Constitutzon {Forty-foenth Aineoadinent) Act, 1974, sec. 21, for clatse (1) (w.el. 1-8-1979),



Article 141 The Constitution of India 119

(vi) Synthetics & Chemicals Ltd. v. State of U.P., {1990) 1 SCC 109, paragraphs 3, 74, 80,
82. (Social changes and Supreme Court decisions).
This article 141 recognises the role of the Supreme Court to alter the law, in course of its func-
tion to interpret legislation, in order to bring the law in harmony with social changes; P.L.Q. Corp.
v. Labour Court, {1990) 3 SCC 632 (CB), paragraphs 39, B1.

Law declared

It is immaterial that the conclusion of the majority was arrived at by the several judges on
different grounds or different processes of reasoning; Ramesh v. Union of India, AIR 1990 5C
560, paragraph 20. ‘

What is binding is the ratio of the decision and not any finding on facts, or the opinion of
the court on any question which was not required to be decided in a particular case, it is the
principle found out upon a reading of the judgment as a whole in the light of the guestions
before the court, and not particular words or sentences; C.LT. v. S.EW, AlIR 1993 5C 43,
paragraph 39.

The later court would not be bound by those rensons or prepositions which were not necess-
ary for deciding the previous case; conversely, the later court should not unnecessarily expand
the scope and authority of the precedeny; Krishan v, Urion of India, (1990) 4 SCC 207 (CB),
paragraphs 12, 20,

There is 2o law declared where the court gives no reasons; Supreme Court Employees v. Union
of India, AIR 1991 SC 334, paragraph 22.

Retrospective Operation

Where *he Supreme Court has expressly made its ratio prospective, the High Court cannot give
it retrospective operation; F.C.J, v. Narendra, (1993) | UJSC 572, paragraph 7.

Binding

Where a State Government i5 a party and 4s duly represented before the Supreme court, the
decision of the Court declaring a State Act to be ultra vires shali be binding on that State Govern-
ment. Even a notice, as required by the Civil Procedure Code, was not served upen the Advocate
General; Staze of Gujarut v. Kasturchand, AIR 1991 SC 695.

Reconsideration

The Court would not depart from a long-settled interpretation solely depending upon
the facts of a given case. Where, however, there has been no uniformity in previous
decisions, the later court would examine the principle in the light of the scheme of the
Constitution and the materials placed before it; Indra v. Unior of India, AIR 1993 5C 477,
paragraph Z6A.

A Division Bench of two Judges cannot overturn the decision of another Bench of two Judges.
If they are unable to agree, they should refer it to a larger Bench; Sunderjas v. Collector, AIR
199G SC 261, paragraphs 16-20.

In reviewing an earlier decision, however, the Court would take into consideration the fact that
the said decision has been fotlowed in a large number of cases. It would be particularly slow to
disturb a unanimous decision of a Bench of five Judges.

Where, in 2 subsequent petition under article 32, the Supreme Court directs the petitioner to go
belore the High Count and directs the High Court to reconsider the matter, the High Court would
not be fettered by the previous judgment of the High Court; Commissioner of Police v.
Jagadiswaranada, AIR 991 Cal 263, paragraph 9.
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The Supreme Court in one case directed the State Government to treat the complaint as an
industrial dispute and 1o refer the same under saction 10(1) (d} of Industrial Disputes Act, 1947 to
the Industrial Tribunal; H.R. Adanthaya v. Sandoz, JT (1994) 5 SC 176.

In another case the Supreme Court awarded compensation to the wife (appellant) whose husband
was living with another woman though there was no proof of a second marriage; Laoni Devi v,
Sarya Narain, (1994) 5 SC 317,

142. Enforcement of decrees and orders of Supreme Court and orders as to
discovery, etc.—(1) The Supreme Court in the exercise of its jurisdiction may pass such
decree or make such order as is necessary for doing complete justice in any cause or
rhatter pending before, it, and any decree so passed or order so made shall be enforceable
throughout the territory of India in such manner as may be prescribed by or under any
law made by Parliament and, until provision in that behalf is so made, in such manner
as the President may by order’ prescribe,

(2) Subject to the provisions of any law made in this behalf by Parliament, the
Supreme Court shall, as respects the whole of the territory of India, have all and every
power to make any order for the purpose of securing the attendance of any person, the
discovery of production of any documents, or the investigation or punishment of any
contempt of itself.

Notes on article 142
Supreme Court can extend it he benefit of its judgment to a case not in appeal, Mangan.
ese Ore v. Chande, AIR 1991 SC 520 paragraph 19; Roskan v. S.R.C. Mills, AIR 1990
SC 1881

143. Power of President to consult Supreme Court.—(1) If at any time it appears
to the President that a question of law or fact has arisen or is likely to arise, which is of
such a nature and of such public importance that it is expedient to obtain the optnion of
the Supreme Court upon, it, he may refer the question to that court for consideration
and the court may, after such hearing as it thinks fit, report to the President its opinion
thereon.

(2) The President may notwithstanding anything in z[“"""]lhe proviso to article 131,
refer a dispute of the kind mentioned in the *[said proviso] to the Supreme Court for
opinion and the Supreme Court shall, after such hearing as it thinks fit, report to the
President its opinion thereon.

1. See the Supreme Court (Decrees and Orders) Enforcemnent Order, 1954 (C.0.47).

2. The words, brackets and figurc “clause (i) of” amined by the Constitution {Seventh A d } Act,
1956, sex, 29 and Sch. )

3. Subs. by the Constitution (Seventh-Amendment} Act, 1956, sec. 29 and Sch., for “said clause”.
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144. Civil and judiclal authorities to act in aid of the-Supreme Court.—Ali
authorities, civil and judicial, in the territory of India shall act in aid of the Supreme
Court.

Notes on article 144

Suprerme Court may award exemplary costs against defaulting ?uvemment; Dinesh v. Motilal
College, (1990) 4 SCC 627, paragraph 6.

'[144A.) Special provisions as to disposal of questions relating to constitutional
validity of laws.— [Rep. by the Constitution {Forty-third Amendment) Act, 1977, sec. 5
{w.ef 13-4-1978)).

145. Rules of Court, etc.—(1) Subject to the provisions of any law made by Parlia-
ment, the Supreme Court may from time to time, with the approval -of the President,
make rules for regulating generally the practice and procedure of the court including—

{a) rules as to the persons practising before the court;

{(b) mules as to the procedure for hearing appeals and other matters pertaining to

appeals including the time within which appeals to the court are to be entered;

(¢) rules as to the proceedings in the court for the enforcement of any of the rights

conferred by Part III;
*(ec) rules as to the proceedings in the court under “farticle 139A})
(d) rules as to the entertainment of appeals under sub-clause () of clause (1) of article £34.;
(¢) rules as to the conditions subject to which any judgement pronounced or order
made by the count may be reviewed and the procedure for such review including
the time within which applications to the court for such review are to be entered;

() rules as to the costs of and tncidental to any proceedings in the court and as to
the fees to be charged in respect of proceedings therein;

(g) rules as to the granting of bail;

()} rules as to stay to proceedings;

(f) rules providing for the summary determination of any appeal which appears to
the court to be frivolous or vexatious or brought for the purpose of delay;
() rules as to the procedure for inquiries referred to in clause (1) of article 317.

(2) Subject 1o the *[provisions of ’[‘“] clause (3)], rules made under this article may
fix the minimum number of Judges who are to sit for any purpose, and may provide for
the powers of single Judges and Division Courts,

1. Ins. by the Constitution (Forty-sccond Amendment) Act, 1976, sec. 25 (w.e.l. 1-2-197T7).

2. Ins. by the Coastitution (Forty-second Amendment) Act, 1976, sec. 26 (w.e.f. 1-2-1977).

3. Subs. by the Constittion {Forty-third Amendment) Act, 1977, tec. 6, fug “articles 131 A ond 139A"
{wef 114-1978).

4. Subs. by ibe Coustitution (Porty-sccond Amendment) Act, 1976, sec. 26, for “provisions of clause (1)”
(wel 1-2-1977).

S. Certain words, figures and ketters omiticd by the Constitwion (Forty-thid Amcndment) Act, 1977,
sec. 6 (wel 13-4-1978), ’



122 The Constitution of India Article 146

(3 ' [}[***] The minimum number) of Judges who are 1o sit for the purpose of
deciding any case involving a substantial question of law as to the interpretation of this
Conslitution or for the purpose of hearing any reference under article 143 shall be fiva:

Provided that, where the court hearing an appeal under any of the provisions of this
chapter other than article 132 consists of less than five Judges and in Lhe course of the
hearing of the appeal the court is satisfied that the appeal involves a subsiantial question
of law as 1o the interpretatiop of this Constitution of determination of which is necessary
for the disposul of the appeal, sEch court shali refer the question for opinion to u cotn constituted
as required by this clause for the purposc of deciding any case involving such a question
and shall on receipt of the opinion dispose of the appeal in conformity with such opinion.

(4) No prdgment shall be delivered by the Supreme Court save in open court, and no repost
shall be made under article 143 save in accordance with an opinton also defivered in open court.

(5) No judgment and no such opinion shall be delivered by the Supreme Court save
with the concumence of a majority of the Judges present at the hearing of the case, but
nothing in this clause shall be deemed to prevent a Judge who does not concur from
delivering a dissenting judgment or opinion.

146. Officers and servants and the expenses of the Supreme Cogrt—(1)
Appointments of officers and servants of the Supreme Court shall be made by the Chief
Justice of India or such other Judge or officer of the court as he may direct:

Provided that the President may by rule require that in such cases as may be specified
in the rule, no person not already attached to the court shall be appointed to any office
connected with the count, save after consuliation with the Unicn Public Service Commission.

(2) Subject to the provisions of any law made by Parliament, the conditions of service
of officers and servants of the Supreme Court shall be such as may be prescribed by
rules made by the Chief Justice of India or by some other Judge or officer of the court
authorised by the Chicf Justice of India to make rules for the purpose:

Provided that the ritles made under this clause shall, so far s they relate to salaries,
allowances, leave or pensions, require the approval of the President.

(3) The administrative expenses of the Supreme Court, including all salaries,
allowances and pensions payable to or in respect of the officers and servants of the
court, shall be charged upan the Consolidated Fund of India, and any fees or other
moncy taken by the court shall form part of that Fund.

Notes on Article 146

Power under article 146(2) is of legistalive out frame: Suprere Court Employees Welfare
Assocration v Unicn of India, AIR 1980 SC 334, paragraph 45,

147. Interprectation.——1In this < apter and in chapter V of Part V1, references to any
substntial question of law as to the interpretation of this Constitution shatl be construcd
zs including references to any substantia! quostion of law as to the interpretation of the
Governr.ent of India Act, 1935 (including auy enactment amending or supplementing
that Act), or of any Order in Council or order made thereutder, or of the Indian
Icdependence Act, 1947, or of pny order incd.: thereunder,

I Scke. by the Constitwtion (Fory-«acend Amerdinznn) Act, 1976, cec. 26, fur *Ths minimum number™
(wel 1-2- 1IN

2. Cortop words, Foures 2nd fotter, emilied by the Cersitutica (Ferty tod A mrfozzt) Aen BT,
s b lwel 13- 4-1574)
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CHAPTER V—COMPTROLLER AND AUDITOR-GENERAL OF INDIA

148. Comptroller and Auditor-General of India.—(1) There shall be a Comptroller
and Auditor-General of India who shall be appointed by the President by warrant under
his hand and seal and shall only be removed from office in like manner and on the like
grounds as a Judge of the Supreme Court.

(2) Every person appointed to be the Comptroller and Auditor- General of India shall,
before he enters upon his office, make and subscribe before the President, or some
person appointed in that behalf by him, an cath or affirmation according to the form set
out for the purpose in the Third Schedule.

(3) The salary and other conditions of service of the Compiroller and Auditor-General
shall be such as may be determined by Parliament by law and, until they are so
determined, shall be as specified in the Second Schedule:

Provided that neither the salary of a Comptroller and Auditor-General nor his rights
in respect of leave of absence, pension or age of retirement shall be varied to his
disadvantage after his appointment.

{4) The Comptroller and Auditor-General shall not be eligible for further office either
under the Governmenlt of India or under the Government of any State after he has ceased
to hold his office.

(5) Subject to the provisions of this Constitution and of any law made by Parliament,
the conditions of service of persons serving in the Indian Audit and Accounts Depart-
ment and the administrative powers of the Comptroller and Auditor-General shall be
such as may be prescribed by rules made by the President after consultation with the
Compitroller and Auditor-General.

{6} The administrative expenses of the office of the Comptroller and Auditor-General,
inciuding all salaries, allowances and pensions payable to or in respect of persons
serving in that office, shall be charged vpon the Consolidated Fund of India.

14%. Duties and powers of the Comptroller and Auditor-General —The Comp-
troller and Auditor-General shall perform such duties and exercise such powers in rela-
tien to the accounts of the Union and of the States and of any other authority or body
as may be prescribed by or under any law made by Parliameni and, until provision in
that behalf is so made, shall perform sucl duties and excrcise such powers in relation
to the accounts of the Union and of the States as vere conferred on or exercisable by
the Auditor-General of India immediately before tae commencement of this Constitution
in rciation to the accounts of the Domiman of fndia and of the Provinces respectively.

'[130. Form of sccounts of the Union and of the States.—The accounts of the
Union and of the States shall be kept in such form us the President may, Mon the advice
of] the Comptrolier and Auditer-General of Indizn, prescribe. ]

1. Sub.. by the Constitution (Forly-cecond Amendmsst) Act, 1976, see. 27, for atticle 150 (we.f.
1-4-1977}).

2. Subs Ly the Coc:titutfoa {Forty- fourth Amsndi 2.t} Adl, 1978, scc 22 for “fer consultstion with™
{wef, 2061979
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151. Audit reports —(1) The reports of the Comptroller and Auditor-General of
India relating to the accounts of the Union shall be submitted to the President, who shall
cause them to be laid before each House of Parliament,

(2) The reports of the Comptroller and Auditor-General of India relating to the
accounts of a State shall be submitted to the Governor'[***] of the State, who shall
cause them to be laid before the Legislature of the State.

Notes on Article 148
Article 148({5} does not preclude the President from referring the matter to the Pay Commission
provided the final rules are made after consulting the Comptrollor Deptt.; K, Vasudavan Nair v,
Union of India, AIR 1990 SC 2295.

1. The woads ‘‘or Rajixamukh™ omitted by the Coastitution (Scventh Amendment) Act, 1956, sec. 29 and Sch.



PART VI

THE STATES'[**%]
CHAPTER [—GENERAL

152. Definition.— In this Part, unless the context otherwise requires, the expression
“State” *[does not include the State of Jammu and Kashmir},

CHAPTER 11—THE EXECUTIVE

The Governor

153. Governors of States.— There shall be a Governor for each State:
[Provided that nothing in this arlicle shall prevent the appointment of the same
person as Governor for iwo or more States. ] .

154, Executive power of State.—( 1} The executive power of the State shall be vested
in the Governor and shalt be exercised by him either directly or through officers
subordinate to him in accordance with this Constitution.

{2} Nothing in this article shall—

(@) be deemed to transfer to the Governor any function conferred by any existing
law on any other authority; or

(b} prevent Parliament or the Legislature of the State conferring by law functions
on any authority subordinate to the Governor.

155. Appointment of Governor.—The Governor of a State shall be appointed by
the President by warrant under his hand and seal,

156. Term of office of Governor.—{1) The Govemor shall hold office during the
pleasure of the President,

(2) The Governor may, by writing under his hand addressed to the President, resign
his office.

{3) Subject to the foregoing provisions of this_article, a Governor shall hold office
for a term of five years from the date on which he enters upon his office:

Provided that a Govemor shall, notwithstanding the expiration of his term, continue
to hold office until his successor enters upon his office.

157. Qualifications for appointment as Governor.—No person shall be eligible for
appointment as Governor unless he is a citizen of India and has completed the age of
thirty-five years.

1. The words 'IN PART A OF THE FIRST SCHEDULE' omitted by the Constitution (Scventh
Amendment) Act, 1956, sec. 29 and Sch.
Subs. by the Constitution {Seventh Amendment) Act, 1955, sec. 29 and Sch., for “means a State-
specified in Part A of the First Scheduk™.
3. Addcd by the Constitution (Seventh Amendment) Act, 1956, sec. 6,

125
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158. Conditions of Governor’s office.— (1} The Governor shall not be a member
of cither House of Parliament or of a House of the Legistature of any State specified in
the First Schedule, and if a member of either House of Parliament or of a House of the
Legislature of any such State be appointed Governor, he shall be deemed 10 have vacated
his seat in that House on the date on which he enters upon his office as Governor.

(2) The Governor shall not hold any other office of profit.

{3} The Governor shall be entitted without payment of rent to the use of his official
restdences and shall be also entitled to such emoluments, allowances and privileges as
may be determined by Parliament by law and, until provision in that behalf is so made,
such emoluments, allowances and privileges as are specificd in the Second Schedule.

[(3A) Where the same person is appointed as Governor of two or more States, the
emoluments and allowances payable to the Governor shall be allocated among the States
in such proportion as the President may by order determine.}

(4) The emoluments and allowances of the Governor shall not be diminished during
his term of office,

159. Oath or affirmation by the Governor.—Every Govermor and every person
discharging the functions of the Governor shall, before entering upon his office, make
and subscribe in the presence of the Chief Justice of the High Courl exercising
Jjurisdiction in relation to the State, or, in his absence, the senionmost Judge of that Court
available, an cath or affirmation in the following form, that is to say—

“, AB. do vearinthemameofGod ... i\ myithfullyexccute the office of
solemnly affirm

Governor (or discharge the functions of the Governor) of ...... {name of the State} and

will to the best of my ability preserve, protect and defend the Constitution and the law

and that 1 will devote myself to the service and well-being of the people of ...... (name

of the State)”.

160, Discharge of the functions of the Governor in certain contingencies.—The
President may make such provision as he thinks fit for the discharge of the functions of
the Governor of a State in any conlingency not provided for in this Chapter.

161, Power of Governor to grant pardons, etc., and to suspend, remit or
commute Sentences in certain cases.—The Governor of a State shall have the power
to grant pardons, reprieves, respiles or remissions of punishment or to suspend, remit or
commuie the sentence of any person convicted of any offence against any law relaling
to a matter lo which the executive power of the State exiends.

Naotes on article 161

‘The Power under article 161 is a statutory power which cannot be fettered by position such as
sections 432, 433, 433A [PC 1960: Swute of Punjub v, Joginder, AIR 1990 SC 1396,

1. Ins. by the Constitution (Seventh Amondment} Act, 1956, see. 7.



Article 164 The Constitution of India 127

162. Extent of executive power of State.—Subject to the provisions of this Constitu-
tion, the executive power of a State shall extend to the matters with respect to which the
Legislature of the State has power to make laws:

Provided that in any matter with respect to which the Legislature of a State and Parlia-
ment have power to make laws, the executive power of the State shall be subject to, and
limited by, the executive power expressly conferred by this Constitution or by any law
made by Parliament upon the Union or autherities thereof.

Notes on article 162

Since the executive power of the State Executive is co-extensive with that of the State
Legislature, it follows that the State Execulive may make rules regulating any matter within
the legislative compelence of the State Legislature, without prior legislative authority, excepl
where a law is required because the Rules so framed would viclate any provision of the
Constitution which requires legislation, ¢.g. Anticles 265, 302; Pratibha v, State, AIR 1991
Kant 205, paragraph 10,

In generat, the Court, would not exercise its power of judicial review 1o interfere with a policy
made by the Government in exercise of its power under Article 162, particularly where it involves
technical, scientific or economic expertise; Sitaram v. Union of India, AIR 1990 SC 1277, para-
graph 56,

In case of any deviation, particutarly when it has been done repeatedly, the presumption would
be that the Authority has exercised his power of relaxation or the policy has been changed (without
formal amendment), and the later entrants cannot claim the benefit of the orginal instructions;
Direct Resulis v, State of Maharashtra, AIR 1990 SC 1607 (CB), paragraph 44.

Council of Minister

163. Council of Ministers to aid and advise Governor.—{1) There shall be a Coun-
cil of Ministers with the Chicf Minister at the head to aid and advise the Governor in the
excrcise of his function except in so far as he is by or under this Constitution required to
exercisc his functions or any of them in his discretion.

(2) If any questiorn arises whether any matter is or is not a matter as respects which the
Governor is by or under this Censtilution required to act in his discrelion, the decision of
the Governor in his discretion shall be final, and the validity of anything done by the
Governor shall not be called in question on the ground that he ought or ought not to have
acted in his discretion.

(3) The question whether any, and if so what, advice was tendered by Ministers to the
Governor shall not be inquired into any courl.

Notes on article 163

Where oan entry in the State list, is expressly made subject to Parliamentary legislation (State
list entry 23) the State ceases to have both legislative and executive power in respect of the mater
to which the Parliamentary law relates; Bharat Coal v, Siate of Bihar, (1990} 4 SCC 557.

164, Other provisions as to Ministers.—(1) The Chief Minister shall be appointed
by the Govemor and the other Ministers shall be 2ppointed by the Governor on the advice
of the Chief Minister, and the Ministers shall hold office during the pleasure of the
Governor:
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Provided that in the States of Bihar, Madhya Pradesh and Orissa, there shall be a
Minister in charge of tribal welfare who may in addition be in charge of the welfare of
the Schedule Castes and backward classes or any other work.

(2) The Council of Ministers shall be coliectively responsible to the Legislative
Assembly of the State..

(3) Before a Minister cnters upon his office, the Govemer shall adminisier to him
the oaths of office and of secrecy according to the forms set out for the purpose in the
Third Schedule.

(4} A Minister who for any period of six consecutive months is not 2 member
of the Legislature of the State shall at the £xpiration ef that period cease to be a
Minister.

(5) The salaries and allowances of Ministers shall be such as the Legislature of the
State may from time to time by law determine and, until the Legislature of the State so
determines, shall be as specified in the Second Schedute,

The Advocate-General for the Siate

165. Advocate-General for the State.—(1) The Governor of each State shall appoint
a person who is qualified to be appeinted a Judge of a High Court te be Advocate-Gene-
ral for the State.

(2) It shall be the duty of the Advocate-General to give advice to the Government of
the State upon such legal matters and to perform such other duties of a legal character,
as may from time to time be referred or assigned to him by the Governor, and 1o
discharge the {unctions conferred on him by or under the Constitution or any other law
forthe time being in force. i

(3) The Advocate-General shall hold office during the pleasure of the Governor and
shall receive such remuneration as the Governor may determine.

Notes on Article 165
While ordinarily a concession made by a Government pleader in a tral count does not find the
Government unless it is in writing on instruction from a responsible officer, that principle would
not apply to 4 concession made by the Advocate-General because he is assumed lo make a statement
with responsibility: Periyar v. State of Kerala, AIR 1990 SC 2192, paragraph 9.

Conduct af Gevernmen! Business

166. Conduct of business of the Government of a State.—( |} All executive action
of the Government of a State shall be expressed to be taken in the name of the Governer,

(2) Orders and other instruments made and cxecuted in the name of the Governor
shall be authenticated in such manner as may be specified in rules to be made by the
Governor, and the validity of an order or instruments which is so authenticated shall not
be called in question on the ground that it is not an order or instrument made or execuled
by the Governor.

(3) The Governor shall make rules for the more convenient iransaction of the business
of the Government of the State, and for the allocation among Ministers of the said
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business in so far as it is not business with respect to which the (Governor is by or under
this Constitution required to act in his discretion.

'{tn]

167. Duties of Chief Minister as respects the furnishing of information to
Governor, etc.—I1 shall be duty of the Chief Minister of each State—

{a) to communicate 10 the Governor of the State all decisions of the Council of
Ministers relating to the administration of the affdirs of the State and proposals
for legislation;

(b) to furnish such information relating to the administration of the affairs of the
State and proposals for legislation as the Governor may call for; and

{c) if the Governor so requires, to submit for the consideration of the Council of
Ministers any matter on which a decision has been taken by a Minister but which
has not been considered by the Council.

Notes on articles 162 to 167

By article 162, the executive power of the State is made co-extensive with the legislative power
of the State, as to which see article 246(2) and 246(3). This power, however, is subject to the
limitation contained in the proviso to aricle 162, See the undermentioned cases:

Of course, executive power cannot be so exercised as to conflict with a law.

() State of A.P. v. Lavu, AIR 197) 8C 2560.
(&) State of M.P, v, Jain, AIR 198 5C 2045.

Atticle 163 (Council of Ministers in the State) follows to a large extent article 74 (Council of
Ministers in the Union), but, unlike article 74(1) as amended, article 163 does not expressly require
the Governer 10 accept Lhe Cabinet’s advice. However, {(except where the Governor is to exercise
his functions in his discretion), the Govemnor has to accept the advice of the State Council of
Ministers, as per the rulings in (i) Sanjeevi v. Siale of Mudras, AIR 1970 5C 1102 and (ii)
U.P. Public Service Commission v, Suresh, AIR 1987 8C 1953,

Article 166, though concerned primarily with conduct of business, has considerable
constitulional importance, The principle that all executive action must be expressed to be taken
in the Governor's name, seems to carry the implication that a decision of the Council of
Ministers does not become an order of the State Government until it is sent out as the
Govemnor's order; Stare of Kerala v. Lakshmikurry, A.LR. 1987 SC 331, paragraph 40; unless
it is a purely internal matter for noting on the file; Bachikittar v. State of Punjab, AIR 1963
SC 395,

CHAPTER I[I-THE STATE LEGISLATURE

General

168. Constitution of Legislatures in States—{1} For every State there shall be a
Legislature which shall consist of the Governor, and—

1. Clause (4) was ins. by the Constitution (Forty-sccond Ameadment) Act, 1976, sec. 28 (w.e . 3-1-197T7)
and omilted by 1he Constitution (Forty-fourth Amendment} Act, 1978, sec. 23 (w.e.f. 20-6-1979).
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(@) in the States of '[***]. Bihar, 2[***1, *[***], *[***], ‘[Maharashtra),
6[Kzn'muaka]. 7[*‘*]. B{und Uttar Pradesh], two Houses:
(b)Y in other States, one House.
(2) Where there are two Houses of the Legislature of a State, one shall be known as
the Legislative Council and the other as the Legislative Assembly, and where there is
only one House, it shall'be known as the Legislative Assembly.

169. Abdlition or creation of Legislative Councils in States.—(1) Notwithstanding
anything in article 168, Parliament may by law provide for the abolition of the Legisla-
tive Council of a State having such a Council or for the creation of such a Council in a
State having no such Council, if the Legislative Assembly of the State passes a
resolution to that effect by a majority of the total membership of the Assembly and
by a majority of not less than two-thirds of the members of the Assembly present
and voting,

(2} Any law referred to in clause (1) shall contain such provisions for the amendment
of this Constilution as may be necessary to give effect to the provisions of the law and
may also contain such supplemental, incidental and consequential provisions as Parlia-
ment decm necessary.

(3) No such law as aforesaid shall be deemed to be an amendment of this Constitution
for the purposes of article 368.

*(170. Composition of the Legislative Assemblies— (1) Subject to the provisions
of article 333, the Legislative Assembly of each State shall consist of not more than five
hundred. and not less than sixty members chosen by direct élection from temitorial
constituencies in the State.

(2) For the purposes of clause (1}, each State shall be divided into territorial
constituencies in such manner that the ratio between the population pf each constituency

1. The words “Andhra Pradesh”, omitted by the Andbra Pradesh Legislative Council {Abofition) Act, 1983
(34 of 1985), sec. 4 {w.e.f. |-6-1985).

2. The word “Bombay™ omitted by the Bombay Reorganisation Act, 1960 (11 of 1960), sec. 20 (w.e.f.
1-5-1960).

3, For the insertion of the words “Madhyn Pradesh” in this sub-clause, no date has been appointed under
sec. 8(2) of the Constitution (Seventh Amendment) Act. 1936,

4. The words “Tamil Nadu™, omitted by the Tamil Nady Legislative Council {Abolition) Act, 1986 (40 of
1986, sec. 4 (w.ef. 1-11- 1986),

5. Ins. by the Bombay Reorganisation Act, 1960 (1 of 1960}, sec. 20 (we f. 1-5-1960).

6. Subs. by the Mysore State {Alternation of Nane) Act, 1973 (31 of 1973} sec. 4. for “Mysore™
{we.f. 1-11-1973}, which was inserted by the Constitution (Seventh Amendment} Act, 1956,
sec. B(1),

7. The word “Punjab”, omitted by the Punjob Legislative Council (Abolition) Act. 1969 (48 of 1969},
see. 4 (wef 7-1-1970),

8. Subs. by the West Bengal Legislative Council {Abolition) Act, 1969 (20 of 1969), sec. 4, for “Uttar
Pradesh and West Bengal” {w.e.f. 1-8-1969).

9. Subs. by the Constitution {Seventh Amendment) Act, 1956, sec. 9, for anticle 170.
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and the number of seats alloited 1o it shall, so far as practicable, be the same throughout
the State. s

'[Explanation— In this clause, |he expression ‘population’ means the populztion as
ascertained al the lass pteceding census of which the relevant figures have been
published:

Provided that the reference in this Explanation to the last preceding census of which
the relevant figures have been published shall, until the relevant figures for the first
census taken after the year 2000 have been published, be construed as a reference to the
1971 census.]

(3) Upon the completion of each census, the total number of scats in the Legislative
Assembly of cach State and the division of cach State into territorial constituencics shall
be readjusted by such authonty and in such manner as Parliament may by law determine:

Provided that such readjustment shall not affect representation in the Legislative
Assembly until the dissolution of the then existing Assembly:

YProvided further that such readjustment shall take effect from such date as the
President may, by order, specify and until such readjustment takes effect, any election
to the Legislative Assembly may be held on the basis of the territorial constituencies
existing before such readjustment:

Provided also that until the relevant figures for the first census taken after the year
2000 have been published, it shall not be necessary to readjust the total number of seats
in the Legislative Assembly of each State and the division of such State ima territorial
constituencies under this clause.]

171. Compaosition of the Legislative Council. — (1) The total number of members
in the Legislative Council of a State having such a Council shall not exceed J[one- third)
of the total number of members in the Legisiative Assembly of that State:

Provided that the total number of members in the Legislative Council of a State shall
in no case be less than forty.

(2) Until Parliament by law otherwise provides, the composttion of the Legislative
Council of a State shall be as provided in clause (3),

{3) Of the total number of members of the Legislative Council of a State—

(a) as nearly as may be, onc-third shall be clected by electorates consisting of
members of municipalities, district boards and such other local auiporities in the
State as Parliament may by law specify;

(b) as nearly as may be, one-twelfth shall be elected by electorates consisting of
persons residing in the State who have been for at least three years graduates of
any university in the territory of India or have been for at least three years in
possession of qualifications preseribed by. or under any law made by Parliament
as equivalent to that of a graduate of any such university;

1. Subs. by the Constitution (Forty-second Amendiment) Act, 1976, sec, 29, for the Explanation (w.c.1.
3-1-1977).

2. Ins. by the Constitution (Forty-second Amendment) Act, 1976, sec. 29 (w.e.f, 3-1-1977).

3. Subs. by the Constitution (Seventh Amendment) Act, 1956, sec. 10, for “one-fourth™.
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(c) as nearly as may be, one-twelfth shall be elected by electorates consisting of
persons who have been for.at least Lhree years engaged in leaching in such
educational institutions within the State, not tower in standard than that of a
secondary school, as may be prescribed by or under any law made by Parliament;
as nearly as may be, one-third shall be elected by the members of the Legislative
Assembly qf the State from amongst persons who are not members of the Assembly;
the remainder shall be nominated by the Governor in accordance with the
provisions of clause (5).

(4) The members to be elected under sub-clauses (a), (b) and (¢} of clause (3) shall
be chosen tn such termitorial constituencies as may be prescribed by or under any law
made by Parliament, and the elections under the said sub-clauses and under sub-clause
(d) of the said clavse shall be held in accordance with the system of proportional
representation by means of the single transferable vote.

(5) The members to be nominated by the Governor under sub-clause (e) of clause (3)
shall consist of persons having special knowledge or practical experience in respect of
such matters as the foilowing, namely— ]

Literature, science, art, co-operative movement and social service.

{d

-

(e

—

172. Duration of State Legislatures.—{1) Every Legislative Assembly of every
State, unless sooner dissolved, shall continue for '{five years] from the date appointed
for its first meeting and no longer and the expiration of the said period of 'ive years)
shall operate as a dissolution of the Assembly:

Provided that the said period may, while a Proclamation of Emergency is in opera.
tion, be extended by Parliament by law fpr a period not exceeding one year at a time
and not extending in any case beyond a period of six months after the Proclamation has
ceased to operate,

(2) The Legislative Council of a State shall not be subject to dissolution, but as nearly
as possible one-third of the members thereof shall retire as soon as may be on the
expiration of every second year in accordance with the provisions made in that behalf
by Parliament by law.

173. Qualification for membership of the State Legislature.—A person shall not
be qualified to be chosen to fill a seat in the Legislature of a State unless he—

[{a) is a citizen of India, and makes and subscribes before some person authorised
in that behalf by the Election Commission an oath or affirmation according to
the form set out for the purpose in the Third Schedule;)

(b) is, in the case of a seat in the Legislative Assembly, not less than twenty-five
years of age and, in the case of a seat in the Legislative Council, not less than
thirty years of age; and

(¢) possesses such other qualifications as may be prescribed in that behalf by or
under any law made by Parliament.

1. Subs. by the Constitution (Forty-founth Amendment) Act, 1978, sec. 24, for “six years" (w.c.f.
6-9-1979). The words “six years” were subs. for the original words “five years” by the Constitution
(Forty- second Amendment) Act, 1976, sec. 30 (w.el. 3- 1- 977).

2. Swubs. by the Constitution (Sixteenth Amendment) Act. 1963, sec. 4, for clause (a).
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Nuotes on Article 173

The crucial date for applying this articke, read with section 36(2), Representation of the People
Acl, 1951, is the date of scrutiny of nomination paper. See the undermentioned cases:
(i} Pashupaii v. Harikar, AIR 1968 SC 1064,
(i) Hussain v. Najalingappa, AIR 1969 5C 1034,
Nominatation of a candidate who has not taken the oath may be rejeted by the Retumning Officer;
Laxmi Narain v. Ram Raran, (1990) 2 SCC 673,

'[174. Sessions of the State Legislature, prorogation and dissolution.—{1) The
Governor shall from lime to time summon the House or each House of the Legislature
of the State to meet at such time and place as he thinks fit, but six months shall not
intervene between its last sitting in onc session and (he date appoeinted for its first sitting
in the next session,

(2) The Governor may from time to time—
{a} proroguc the House or either House;
{b) dissolve the Legistative Assembly.]

Notes on Article 174

Dissolution of Assembly

On the Tth December, 1988, the High Coun of Gauhali pronounced an important judgement in
the case relating to dissolution of the Nagaland Assembly and held that the report of the Governor
recommending dissolution of the Asscmbly was not acceptable. The wril petition had been field
by Mr. Yamuzo, leader of the foint Regional Legislative Party, challenging the validity of the
Presidential Proctamation of 17th August, 1988 dissolving the Assembly and taking over the
government of the State, Contention of the petitioner was that the petitioner was enjoying support
of Lhe majority of 35 members in the 60 members House, and should have been invited to form the
Ministry after the split in the Congress-I. His grievance was that in spite of the Speaker's decision
that it was a split, the Governor took inte account extrancous and irrelevant and aspectsec. Three
poitits were submitted by the Attomey-General opposing the wril petition; First, the President acted
on the aid and advice of the Council of Ministers and ne court could determing what information
was made available to the President under article 74(2) of the Constitution; Secondly, the Governor
was protected under anticte 361 of the Constitution; Thirdly, as the prociamation had been approved
by Parliament, no relief could be granted to the petitioner. It appears that the second contention
was nol approved by the Division Bench (Chief Justice A: Raghuvir and Mr. Justice B.1.. Hansaria),
in view of the allegation that the Governor had acted on irmelevant material. In a sense, this judg.
ment qualifies article 361, by holding that action of the Govemnor based on collateral material is
justiciable, notwithstanding the wide protection given by article 361,

There seems to have been a difference of opinion amongst the two Judges on the question of
material supporting the President’s satisfaction. The Chief Justice accepted the Attomey-General’s
contention, to the catent that the court could not call for the material on the basis of which the
Presiden! had formed his satisfaction. But, according to Mr. Justice Hansaria, the proclamation
could not have been issued within the paragraphmeters of law, relying solely on the renon of the
Govemnor, in as much as a very relevant material had not found place in the report. As such, the
satisfaction of the President amived at would be a ‘fraud on the power’. Political trick could not
bar the court from the judiciability, the judge observed.,

I, Subs. by the Constitution (First A d: ) Act, 1951, sec. B.
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Endorsement of Bill

Where a Bill is duly endorsed by the Speaker as passed, it cannot be questioned tn the courts
on the ground that cenain members were prevented from attendance owing to detention under
Emergency laws ; Indira v. Raj Narain, AIR 1957 SC 2299.

175. Right of Governor of address and send messages to the House or Houses.—
(1) The Governor may address the Legislative Assembly or, in the case of a State having
a Legislative Council, either House of the Legislature of the State, or both Houses
assecmbled together, and may for that purpose require the attendance of members.

(2) The Governor may send messages to the House or Houses of the Legislature of
the State, whether with respect to a Bilil then pending in the Legisiature or otherwise,
and a House to which any message is so sent shall with all convenient despateh consider
any matler required by the message to be taken into consideration.

176, Special address by the Governor.—{1} At the commencement of '[the first
session after cach general election o the Legislative Assembly and at the commence-
ment of the first session of cach year), the Governor shall address the Legislative Assem-
bly or, in the case of a State having o Legislative Ceuncil, both Houses assembled
together and inform the Legislature of the causes of its sutmmons.

(2) Provisions shall be made by the rules regulating the procedure ol the House or
cither House for the alloument of time for discussion of the matters referred to in such
itddrtﬁﬁiz[***L

177. Rights of Ministers and Advocate-General as respects the Houses. —Every
Minister and the Advocate-Generyl for a Stne shall have the right to speak in, and
otherwise to wke part in the proceedings of, the Legislative Assembiy ol the Siate or, n
the case of a State having a Legislative Council, both Houses, and to speak in, and other-
wise 10 take part in the procecdings of, any commitice ol the Legisiature of which he may
be numed a imcmber, but shall po, by vinuee of this article, be entrtled (o vote.

Officers of the State Legistaure

178. The Speaker und Deputy Speaker of the Legislative Assembly —Every
Legislative Assembly of a State shall, a3 soon as may be, choose (two members of the
Asscmbly to be respectively Speaker and Deputy Speaker thercof and, so often as the
ol fice of Speaker ur Depuoty Speaker becomes vacant, the Assembly shall choose another
member (o be $peaker or Deputy Speaker, as the case inay be,

179, Vacafion and resignation of, and removal from, the offices of Speaker and
Deputy Speaker~—A racmber halding olfice as Speaker or Deputy Speaker of 2n
Asscmbly-

(a1} shall vacaie his office il he ceasca {0 be a member of the Asscinbly;

1, Sub. by the Consttelon (Fing Amendrmeal) Act, 1951 0%, Tor "every Sessron™.
2. The words *und Jor the precedonce of such discussion aver olher business of the Hoire™ omitted by the
Consptuiinn iFua Amendment) Act, TUSE, se. . Y
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(b) may at any time by writing under his hand addressed, if such member is the
Speaker, 0 the Deputy Speaker, and if such member is the Deputy Speaker, 10
the Speaker, resign his office; and

{c) may be removed from his office by a resolution of the Assembly passed by a
majority of all the then Members of the Assembly:

Provided that no resolution for the purpose of clause (c) shall be moved unless at

teast fourteen days. notice has been given‘of the intention to mave the resolution:

Provided further that, whencver the Assembly is dissolved, the Speaker shall ot

vacate his office until immediately before the first meeting of the Assembly after the
dissolution,

180. Power of the Deputy Speaker or other person to perform the duties of the
office of, or to act as, Speaker.—¢1} While the office of Speaker is vacant, the duties
of the office shall be performed by the Deputy Speaker or, if the office of Deputy
Speuker 1s also vacani, by such member of the Assembly as the Governor may appoint
for the purpose,

(2) During the absence of the Speaker from any sitting of the Assembly the Deputy
Speaker or, if he is alse absent, such person as may be determined by the rules of
procedure of the Assembly, or if no such person is present, such other person as may
be determined by the Assembly, shall act as Speaker.

181. The Speaker or the Deputy Speaker not to preside while a resolution for
his remonval from office is under consideration.—(1} At any siting of the Legislative
Assembly, while any resolution for the removai of the Speaker from his office is under
consideration, the Speaker. or while any resolution for the removal of the Deputy
Speaker from his office is under consideration, the Deputy Speaker, shall not, though
he is present, preside, and provisions of clause (2) of article 180 shall apply in relation
1o every such sinting as they apply in relation to a siting from which the Speaker or, as
the case may be, the Deputy Speaker, is zbsent.

{2) The Speaker shall have the right to speak in, and otherwise 10 take purt in the
proceedings of, the Legislanive Assembly while any resolution for his removal from
offtce is under constderation in the Assembly and shall, notwithstanding anything in
anticle 189, be entitled to vote only in the first instanee on such resolution or on any
athcr matter dunng such proceedings but not in the case of an equakity of voles.

182, The Chairman and Deputy Chairman of the Legislative Council. —The
Lepislave Counctl of every St having such Council shall, as soon as may be, choose
two members of the Council to be respectively Chairman and Deputy Chairman thercof
arul, s often as the office vf Charman or Deputy Chairman becomes vacans, the Council
shal! ¢k e ancther mzmher to be Chairman or Deputy Chairman, as the case may be.

183. Vacation and resigeation of, and removak from, the office of Chairman an-
Deputy Chairman.- A inember holding office as Charrman or Beputy Chairman of »
Lepislauve Councit

(e} shall vacate his office if he coses to be 2 member of the Council;



136 The Constitution of India Article 184

(b) may at any time by writing under his hand addressed, if such member is the
Chairman, to the Deputy Chairman, and if such member is the Deputy Chairman,
to the Chairman, resign his office; and

(c) may be removed from his office by a resolution of the Council passed by a
majority of all the then members of the Council:

Provided that no resolution for the purpose of clause (¢) shafl be moved unless at
least fourteen days’ notice has been given of the intention to move the resolution.

184. Power of the Deputy Chairman or other person to perform the duties of the
office of, or to act as, Chairman—{1) While the office of Chairman is vacant, the
duties of the office shall be performed by the Deputy Chairman or. if the office of
Deputy Chairman is also vacant, by such member of the Council as the Governor may
appoint for the purpose.

(2) During the absence of the Chairman from any sitting of the Council the Deputy
Chairman or, if he is also absent, such person as may be determined by the rules of
procedure of the Council, or, if no such person is present, such other person as may be
determined by the Council, shall act as Chairman.

185. The Chairman or the Deputy Chairman not to preside while a resolution
for his removal from office is under consideration.—At any silling of the Legislative
Council, while any resolution {or the removal of Chairman from his office is under
consideration, the Chairman, or while any resolution for the removal of the Deputy
Chaiman, from his office is under consideration, The Deputy Chairman, shall not,
though he is present, preside, and the provisions of clause (2) of anicle 184 shall apply
in relation to every such siuting as they apply in relation 10 a sitting from which the
Chairman or, as the case may be, the Deputy Chairman is absent.

{2) The Chairman shall have the right to speak in, and otherwise to take part in the
proceedings of the Legislative Council while any resolution for his removal from office
is under consideration in the Council and shall, notwithstanding anything n article {89,
be entitled to vote only in the first instance on such resolution or on any other matter
during such proceedings but not in the case of an equality of votes.

186. Salaries and allowances of the Speaker and Deputy Speaker and the Chair-
man and Deputy Chairman.—There shall be paid patd to the Speaker and the Deputy
Speaker of the Legislative Assembly, and (o the Chairman and the Deputy Chairman of
the Legislative Council, such salaries and allowances as may be respectively fixed by
the Legisiature of the State by law and, until provision in that hehalf i so made, such
salaries and allowances as are specified in the Second Schedule.

187. Secretariat of State Legislature.—(1) The House or cach House of the Legisla-
turc of a State shall have a separate secretarial staff:

Provided that nothing in this clause shall, in the case of the Legislature of a State
having a Legislative Council, be construed as preventing the creation of posts common
16 both Houses of such Legislature.
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(2) The Legislature of a State may by law regulate the recruitment, and the conditions
of service of persons appointed, to the secretarial staff of the House or Houses of the
Legislature of the State.

(3) Until provision is made by the Legislature of the State under clause (2), the
Governor may, after consullation with the Speaker of the Legislative Assembly or the
Chairman of the Legislative Council, as the case may be, make rules regulating the
recruilment, and the conditions of service of persons appointed, to the secretarial staff
of the Assembly or the Council and any rules so made shall have effect subject to the
provisions of any law made under the said clause.

Conduct of Business

188. Oath or affirmation by members.—Every member of inc Legislative Assem-
bly or the Legislative Council of a State shall, before taking his seat, make and subscribe
before the Governor, or some person appointed in that behalf by him, an oath or
affirmation according to the form set out for the purpese in the Third Schedule.

1B9. Voting in Houses, power of Houses to act notwithstanding vacancies and
quorum.—{1) Save as otherwise provided in this Constitution, all questions al any
sitting of a House of the Legistature of a State shall be determined by a majority of votes
of the members present and voting, other than the Speaker or Chairman, or person acting
as such,

The Speaker or Chairman, or person acting as such, shall not vote in the {irst instance,
but shall have and exercise a casting vole in the case of an equality of votes.

{2) A House of the Legisfature of a State shall have power tu act notwithstanding
any vacaney in the membership thereol, and any proceeding in the Legislature of a State
shall be valid natwithstanding that it is discovered subsequently that some person who
was not entitled so o do sat or voted or otherwise took part in the procecdings.

{3) Unfil the Legisluure of the State by law otherwise provides, the quorum to
constitute a meeting of 2 House of the Legistature of 2 State shall be 1en members or
one-tenth of the total number of members ol the House, whichever is greater.

{4) If at any lime during a meeting of the Legislative Assembly or the Legislative
Council of a State there 15 no quorum, it shatl be the duty of the Speaker or Chairman,
or person acling as such, cither w adjourn the House or Lo suspend the meeting wntil
there is a quorum.

Disqualifications of Members

190. Vacation of seats.~=(1) No person shall be a member of both Houses of the
Legislature of a State and provision shall be made by the Legislatere of the State by law
for the vacation by & person whe is chosen a member of both Houses of his seat in one
House of the other.

(2) No person shall be o member of the Legislatures of two or more States specified in
the First Schedule and if o person is chusgn member of the l)cg,l\l.nurc.\ of lwo or more such
Staes, then, at the cxpiration of such period as may be specified in rules’ made by the

1 Sev the Prohibition of Sinublaneeus Membership Kules, 1950 published wilh the Ministey off Law,
Noufication No, F. 4/50-C, dated the 26ah January, 1950, Garette of [ndia, Ealrondinary, p. 678,
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President, that person’™s scat in the Legislaweres of all such States shall become vacant,
unless he has previously resigned his scat in the Legislatures of all but one of the Stes,

(3) If a member of a House of the Legislature of a State—

(1) become subject to any of the disqualification mentioned in ' {clause (1) or clause

(2) ol anticle 191} or
2[(b) resigns his seal by writing under his hand addressed to the Speaker or the Chair-
man as the case may be, and his resignation is accepted by the Speaker or the
Chairman, as the case may be,]
his seat shall thereupon become vacant:

* Pravided that in the case of any resignation referred to in sub-clause (b)), if from
information received or otherwise and after making such inquiry as he thinks fit, the
Speaker or the Chatrman, as the ¢ase may be, is satisfied that such resignation is not
voluntary or genuine, he shall not accept such resignation. ]

(4) If for a period of. sixty days a member of a House of the Legislature of a State is
withoul permission of the Housc absenl from all meetings thereof, the House may
declare his seat vacant:

Provided that in compuling the said period of sixty days no account shall be taken
of any period during which the House is prorogued or is adjourned for more that four
consecutive days.

191. Disqualification for membership.—(1} A person shall be disqualified for being
chosen as, and for being, a member of the Legislative Assembly or Legislative Council
of a State—

{a If he holds any office of profit under the Government of India or the govern-
ment of any State specified in the First Schedule, ottier than an office declared
by the Legislature of the State by law not to disqualify its holders:

(b) If he is of unsound mind and stands so declared by a competent court;

(¢} If he is an undischarged insolvent;

(d) If he is not a citizen of India, or has voluntarily acquired the citizenship of a
foreign State, or is under any acknowledgment of allegiance or adherence to a
foreign State;

(e) If he is so disqualified by or vnder any law made by Parliament,

* |Explanation.—For the purpases of this clause], a person shall not be deemed to hold an
office of profit under the Government of India or the Government of any State specified in the
First Schedule by reason onty that he is a Minister either for the Union or for such State.

’[(2) A person shall be disqualified for being a member of the Legislative Assembly
or Legislative Council of a State if he is so disqualified under the Tenth Schedule.]

I. Subs. by the Coenstitution (Fifty-second Amendment) Act, 1985, sec, 4, for the words, brackers and
figures “clause (1) of Article 1917 (w.e.f. 1-3-1985).

2. Subs. by the Constitition (Thirty-third Amendment ) Act, 1974, sec. 3, for clause (b).

3, lIns, by the Constittion (Thirty-third Amendmenl ) Act, [974, scc. 3,

4. Subs. by the Constitwtion (Fifty-second Amendment) Act. 1985, sec. 5, for the brackets, figures and
words “(2} For the purpose of this asticle™ (w.e.f.1-3-1985).

5. Ins. by the Constitotion (Filty-second Amendment) Act, 1985, se€ § {(w.e.[.1-3-198%).
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Notes on Article 191

An *oftice of protit” is an office which is capable of yielding a profit or pecumiary gain. Contrary
is the case of an honorary Chairman of a Board of Election, or the office of an M_L.A.; Ramakrishna
v. State of Karnataka, AIR 1993 Kant 54, paragraph 25.

Breach of vath by a member or minister is not a ground of disqualification under this article
and no writ of Quo warrante can be issued to remove him on this ground: Hardwari v. Bhajan,
AIR 1993 P&H 3, paragraphs 8, 9 and 16.

Disqualification of a member of the State Legislature was ordered by the Speaker, but the
decision was by the High Court.

The Speaker disregarded the stay order. It was held that the High Court was nol justified
in subsequently upholding the Speaker’s decision; Ravij Naik v. Union of India, JT (1994} 1
5C 551.

'1192. Decisian on question as to disqualifications of members.—(1) If any ques-
tidn arises as 1o whether a member of a House of the Legislature of a State has become
subject to any of the disqualifications mentioned in ¢lause (1) of article 191, the question
shall be referred Tor the deciston of the Governor and his decision shall be final.

. (2) Before giving any decision on any such question, the Governor shall obtain the
opinion of the Election Commission and shall act according o such opinion.)

193, Penalty for sitting and voting before making cath or affirmation under
article 188 or when not qualified or when disqualified.—If a person sits or votes as
a member of the Legislative Assembly or the Legislative Council of a State before he
has complied with the requirements of article 188, or when he knows that he is not
qualified or that he is disqualified for membership thereof, or that he is prohibited from
so doing by the provistons of any law made by Parliament or the Legislature of the State,
he shall be liable in respect of each day on which he so sits or wotes to a penalty of five
hundred rupees to be recovered as a debt due to the State.

Powers, Privileges and Immunities of State Legislarures and their Members

194. Powers, privileges, etc., to the Houses of Legislatures and of the members
and committees thereof.—(1) Subject 1o the provisions of this Constitution and o the
rules and standing orders regulating the procedure of the Legislatere, there shall be
freedom of speech in the Legisiature of every State,

{2) No member of the Legislature of a State shall be liable (o any proceedings in any
court in respect of anything said or any vote given by him in the Legislature or any
committee thereof, and no person shall be so liable in respect or the publicalion by or
under the authority of a House of such a Legisiawere of any repont, paper, votes or
proceedings.

(3) In other respects, the powers, privileges and Immunities of a House of the Legisla-
ture of a State, and of the members and the committees of 2 House of such Legislature,
shall be such as may from 1ime to time be defined by the Leyislature by law, dnd, until

I, Article 192 has been successively subs. by the Constitwtion (Forty.second Amendment} Act, 1976, sec,
33 (w.e.l. 3-1-1977 } and (ke Constitution {Fony-founth Amendnuent ) Act, 1978, sce. 25 to read as
above (w.e.f. 20-6-1979).
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so defined, '[shall be those of that House and of its members and commitiecs
immediately before the coming into force of section 26 of the Constitution (Forty-fourth
Amendment) Act, 1978.]

{4) The provisions of clauses (1), (2) and (3} shall apply in relation to persons who
by virtue of this Constitution have the right 1o speak in, and otherwise to take part in
the proceedings of, a House of the Legislature of State or any Commilttce thereof as they
apply in relation 10 members of that Legislature.

Notes on Article 194

The provisions of tenth schedule, paragraph 2 are not violative of article 105(1} or
194(1). Kihoto v. Zachitthu, AIR 1993 5C 412 (CB).

195, Salaries and allowances of members —Members of the Legislative Agsembly
and the Legislative Council of a State shall be entitled 1o receive such salaries and
allowances as may from time to time be determined by Lhe Legislature of the State by
law and, until provision in that respect in so made, salaries and allowances at such rates
and upon such conditions as were immediately before the commencement of this
Constitution applicable in the case of members of the Legislative Assembly of the
corresponding province.

Legistative Procedure

196. Provisions as to introduction and passing of Bills.—{1} Subject o the
provisions of articles 198 and 207 with respect of Money Bills and other Financial Bills,
a Bill may originated in either House of the Legislature of a State which has a Legislative
Council.

(2) Subject to the provisions of articles 197 and 198, a Bill shall not be deemed to
have been passed by the Houses of the Legislature of a State having a Legislative
Council unless it has been agreed to by both Houses, either without amendment or with
such amendments only as are agreed to by both Houses.

(3) A Bill pending in the Legislature of a State shall not lapse by reason of the
prorogation of the House or Houses thereof.

(4) A Bill pending in the Legislative Council of a State which has not been passed
by the Legislative Assembly shall not lapse on a dissolution of the Assembly.

(5} A Bill which is pending in the Legislative Assembly of a State. or which having
been passed by the Legislative Assembly is pending in the Legislative Council, shall
lapse on a dissolution of the Assembly.

197. Restriction on powers of Legislative Council as to Bills other than Money
Bills.—(1) If after a Bill has been passed by the Legislative Assembly of a State having
a Legistative Councit and transmitted to the Legislative Council

(a) the bill is rejected by the Council ; or

1. Subs. by the Constitution (Forty-fourth Amendment ) Aci, 1978, sec. 26, for certain words (w.e.f, 20-6-
1976).



Article 194 The Constitution of India 141

(h} more than three months elapse from the date on which the Bifl is laid belore the
Council without the Bill heing passed by is or
(¢} the Bill is passed by the Council with amendments to which the Legislative
Acsembly does not agree,
the Legislutive Assembly may, subject to the rules regulating its procedure, pass the Bill
again in the same oF in any subscquent session with or without such amendments, it any,
as have been made, sugpested or agreed o by the Legisfative Council and then transmit
the Bill as su passed to the Legislative Council.
(2) Il after a Bill hax been so passed Tor the sccond time by the Legislative Assembly
and transmitted (o the Legislative Council—
(g} the Bill is rejected by the Council; or
(by more than one month clapses from the date on which the Bill is Taid belore the
Council without the Bill being passed by it; or
(c) the Bill is passed by the Council with amendments 1o which the Legislative
Assembly dnes not agree, '
the Bill shall be deemcd to have been pussed by the Houses ol the Legislature of the
State in the form in which it was passed by the Legislative Assembly for the second
time with such amendments, if any, as have been made or suggested by the Legislative
Council and agreed to by the Legislalive Asscmbly.
(3) Nothing in this article shall apply to a Money Bill.

198. Special procedure in respect of Money Bills.—(!)} A Money Bill shall not be
introduced in a Legislative Council.

(2 After a Moncy Bill has been passed by the Legiskative Assembly of a State having
a Legislative Council, it shall be transmitted to the Legislative Council for its
recommendations, and the Legislative Council shall within a period of fourtecen days
from the date of its receipt of the Bill return the Bitl to the Legiskative Assembly with
its recommendations, and the Legislative Assembly may thereupon either accept or
reject all or any of the recommendations of the Legislative Council.

(3) If the Legislative Assembly accepls any of the recommendations of the Legisla.
tive Council, the Moncy Bill shall be deemed to have been passed by both Houses with
the amendments recommemded by the Legislative Council and accepted by the
Legislative Assembly.

(4) IT the Legislative Assembly does not accept any of the recommendations of the
Legislative Council, the Money Bill shall be deemed to have been passed by both Houses
in the form in which it was passed by the Legislative Assembly withoul any of the
amendments recommended by the Legistative Council,

(5) If a Money Bill passed by Lthe Legislative Assembly and transmitted to the
Legistative Council for its recommendations s not returned to the Legislative Assembly
within the said period of fourteen days, it shall be deemed to have been passed by both
Houses al the expiration of the said period in the form in which it was passed by the
Legistative Assembly.
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199. Definifion of “Money Bills.”—(1) For the purposes of this chapter, a Bill shall
be deemed to be a Money Bill if it contzins only provisions dealing with all or any of
the following matters, namely:—

(a) the imposition, abolition, remission, alteration or regulation of any tax;

{b) the regulation of the borrowing of money or the giving on any guarantee by the
State, or the amendment of the law with respect to any financial obligations
undertaken or to be undertaken by the State;

(c} the custody of the Consolidated Fund or the Contingency Fund of the State, the
payment of moneys into or the withdrawal of moneys from any such Fund;

(d) the appropriation of moneys out of the Consolidated Fund of the State;

{¢) the declaring of any expenditure 1o be expenditure charged on the Consolidated
Fund of the State, or the increasing of the amount of any such expenditure;

() the receipt of money on account of the Consolidated Fund of the State or the
public account or the State or the custody or issue of such money; or

(g) any matter incidental to any of the matters specified in sub-clauses (a) to (f).

(2) A Bill shall not be deemed to be 8 Money Bill by reason only that it provides for the
imposition of fines or other pecuniary penalties, or for the demand or payment of fees for
licences or fees for services rendered, or by reason that it provides for the impesition, abolition,
remission, alteration or regulation of any tax by any local authority or body for local purposes.

(3) If any question arises whether a Bill introduced in the Legislature of a State which
has a Legislative Council is a Money Bill or not, the decision of the Speaker of the
Legislative Assembly of such State thereon shall be final.

(4) There shall be endorsed on every Money Bill when it is transmitted to the Legisla-
tive Council under article 198, and when it is presented to the Governor for assent under
article 200, the centificate of the Speaker of the Legislative Assembly signed by him
that it is a Money Bill.

200. Assent to Bills.—When a Bill has been passed hy the Legislative Assembly of
a State or, in the case of a State having a Legislative Council, has been passed by both
Houses of the Legislature of the State, it shall be presented o the Governor and the
Governor shall declare cither that he assents to the Bill or that he withholds assent
therefrom or that he reserves the Bill Tor the consideration of the President:

Provided that the Governor may, as soon as possible after the presentation 1o him of
the Bill for assent, return the bill if it is not a Money Bill together with a message
requesting that the House or Houses will reconsider the Bill or any specified provisions
thereofl and, in particutar, will consider the desirabitity of intreducing any such
amendments as he may recommend in his message and, when a Bill is so returned , the
Housc or Houses shall reconsider the Bill accordingly, and if the Bill is passed again
by the House or Houses with or withoul amendment and presented to the Governor for
assent, the Governor shall not withhold assent therelrom:

Provided further that the Governor shall not assent to, but shall reserve for the
consideration ot the Prestdent, any Bill which in the opinion of the Governor would, if
is became law, so derogate from the powers of the High Court as to endanger the position
which that Court is by this Constitution designed to fill.
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Notes on Article 200

Governor’s assent {o Bills
There are four courses open 10 a Governor to whom a Bill passed by the State Legislature is
presented for assent, The Governor—
{0} assents, or
{if) withholds assent, or
(i) rescrves the Bill for the consideration of the President, or
(iv) retumns the Bill (If not @ Money Bill}, for re-consideration, with his message. This is 1o
be done “as soon as possible afler the presentation” of the Bill (First Proviso).
‘The Governor’s action in this regard has been held to be non-justiciable. Se¢ the undermentioned cases:
{1} Purushotham v, State of Kerala., AIR 1962 SC 694,
(i} Hoechst v, S1ate of Bikar, AIR 1983 5C 1019.
(ifi) Bharat Seva Asram v. State of Gujarar, AIR 1987 SC 494,

201, Bills reserved for consideration.—When a Bill is reserved by a Governor for
the consideration of the President, the President shall declare that he assents to the Bill
or that he withholds assent therefrom :

Provided that, where the Bill is not a Money Bill, the President may direct the
Governor to return the Bill to the House or, as the case may be, the Houses of the
Legislature of the State together with such a message as is mentioned in the first proviso
to article 200 and, when a Bill is so returned, the House or Houses shall reconsider it
accordingly within a period of six months from the date of receipt of such message and,
if it is again passed by the House or Houses with or without amendment, it shall be
presented again to the President for his consideration.

Procedure in Financial Maners

202. Annual financial statement.—{(1) The Govemor shall in respect of every finan-
cial year cause to be laid before the House or Houses of the Legislature of the State a
statement of the cstimated receipts and expenditore of the State for that year, in this Pan
referred 1o as the “annual financial statement.”

(2) The estimates of expenditure embodied in the annual financial statement shall
show separately

{a) the sums required to meet expenditure described by this Constitution as expendi-
ture charged upon the Consolidated Fund of the State; and
(b) the sums required to meet other expendilure proposed to be made from the
Consolidated Fund of the State;
and shall distinguish expenditure on revenue account from other expenditure.
(3) The following expenditure shall be expenditure charged on the Consolidated Fund
of cach State
{a) the emoluments and allowances of the Governor and other expenditure relating
1o his office;
(b} the salaries and allowances of the Speaker and the Dcputy Speaker of the
Legislative Assembly and, in the case of State having a Legislative Council, also
of the Chairman and the Deputy Chairman of the Legislative Council;
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() debicharges for which the State is liable including interesl, sinking fund charges
and redemption charges, and other expenditure relating to the raising of loans
and the service and redemption of debt;

(d) expenditure in respect of the salaries and allowances of Judges of any High
Court;

{e} any sums required 1o satisfy any judgment, decree or award of any court or
arbitral tribunal;

(fy any other cxpenditure declared by this Constitution, or by the Legislature of the
State by law, to be so charged.

203. Procedure in Legislature with respect to estimates.—(1) So much of the
estimates as relates to expenditure charged upon Lhe Consolidated Fund of a State shall
not be submitted to the vote of the Legislative Assembly, but nothing in this clause shafl
be construed as preventing the discussion in the Legislature of any of those estimates.

{2) So much of the said estimates as relates to other expenditure shall be submitted in
the form of demands for grants to the Legislative Assembly, and the Legislative Assem-
bly shall have power to assent, or 10 refuse 1o assent, 10 any demand, or to assent to any
demand subject 1o a reduction of the amount specified therein.

(3) No demand for a grant shall be made except on the recommendation of the
Governor.

204. Appropriation Bills.—(1) As soon as may be after the grants under article 203
have been made by the Assembly, there shall be introduced a Bill to provide for the
appropriation out of the Consolidated Fund of the State of all moneys required to meet-

{a) the grants so made by the Assembly; and

(#} the expenditure charged on the Consolidated Fund of the Siate but not exceeding
in any case the amount shown in the statement previously laid before the House
or Houses.

{2) No amendment shall be proposed to any such Bill in the House or cither House
of the Legislature ol the State which will have the effect of varying the amount of
altering the deslination of any grant so made or of varying the amount of any expenditure
charged on the Consolidated Fund of the State. and the decision of the person presiding
as to whether an amendment is inadmissible under this clause shall be final.

(3) Subject to the provisions of articles 205 and 206, no money shall be withdrawn
from the Consolidated Fund of the State except under appropriation made by law pussed
in accordance with the provisions of this article.

205. Supplementary, additional or excess grants.—(1) The Governor shall--

(a) il the amount avthonsed by any law made in accordance with the provisions off
article 204 to be expended for a particular service for the current financial year is found
te be insulficient for the purposes of that year or when a need has arisen during the
current financial year for supplementary or additional expenditure upon some ncw
service not contemplated in the annwal linancial statement for that year, or

(b} if any money has been spent on any scrvice during a financial year in excess of
the amount granted for that service and (or that year,
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cause Lo be laid before the House or the Houses of the Legisldture of the State another
statement showing the estimated amount of that expenditure or cause (o be presented to
the Legislative Assembly of the State a demand for such excess, as the case may be.

(2) The provisions of articles 202, 203 and 204 shall have effect in relation 1o any
such statement and expenditure or demand and also to any law to be made authorising
the appropriation of moneys out of the Consolidated Fund of the State-to meet such
expenditure or the grant in respect of such demand as they have effect in relation to the
annual financial statement and the expenditure mentioned therein or to a demand for a
grant and the jaw to be made for the authorisation of appropriation of moneys out of
the Consolidated Fund of the State to meet such expenditure or grant.

206. Votes on account, votes of credit and exceptional grants—(1) Notwithstand-
ing anything in the foregoing provisions of this chapter, the Legislative Assembly of a
State shall have power—

(a) to make any grant in advance in respect of the estimated expenditure for a part
of any financial year pending the completion of the procedure prescribed in
article 203 for the voting of such grant and the passing of the law in accordance
with the provisions of article 204 in relation to that expenditure;

(&) 10 make a grant for mecting an unexpected demand upon the resources of the
State when on account of the magnitude or the indefinite character of the service
the demand cannot be stated with the details ordinarily given in an annual finap
cial stalement;

(c) to make an cxceptional grant which forms no part of the current service of any
financial year,

and the Legislature of the State shall have power to authorise by law the withdrawal of
moneys from the Consolidated Fund of the State for the purposes for which the said
grants are made.

(2) The provisions of articles 203 and 204 shall have effect in relation to the making
of any grant under clause (1) ¢nd to any law Lo be made under that ctause as they have
effect in relation to the making of a granl with regard to any expenditure mentioned in
the annual financial statement and the law to be made for the authorisation of appropria-
tion of moneys out of the Consolidated Fund of the State to meet such expenditurc.

207. Special provisions as to financial Bills.—(1) A Bill or amendment making
provision for any of the matters specified in sub-clauses (a) o (f) of clause (1) of article
199 shall not be introduced or moved except on the recommendation of the Governor,
and a Bill making such provision shall not be introduced in a Eegislative Coungil:

Provided that no recommendation shall be required under this clause for the moving
of an amendment making provision for the reduction or abolition of any tax.

(2) A Bill or amendment shall not be deemed to make provision for any of the matters
aforesaid by reason only that it provides Tor the imposition of fines or other pecuniary
penalties, or for the demand or payment of fees for ficences or fees for vervices rendered,
or by reason that it provides for the imposition, abolition, remission, alteration or regula-
tion of any tax by any local authority or body Tor local purposes.
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(3) A Bill which, if enacted and brought into operation, would involve expenditure
from the Consolidated Fund of a State shall not be passed by a House of the Legislature
of the State unless the Governor has recommended (o that House the consideration of the
Bill.

Procedure Generally

208. Rules of procedure.—(1) A House of the Legislature of & State may make rules
for regulating, subject to the provisions of this Constitution, its procedure and the conduci
of its business.*

(2} Until rules are made under clause (1), the rules of procedurc and standing orders
in force immediately before the commencement of this Constitution with respect Lo the
Legislature for the corresponding province shall have effect in relation 1o the Legislature
of the State subject to such modilications and adaptations as may be made therein by the
Speaker of the Legislative Asscmbly, or the Chairman of the Legislative Council, as the
case may be.

{3) In a State having a Legislative Council, the Governer, after consulatien with the
Speaker of the Legislative Asscmbly and the Chairman of the Legislative Council, may
make rules as to the procedure with respect ol communications between the two Houses.

209. Regulation by law of procedure in the Legislature of the State in relation to
financial bosiness —The Legislature of a State may, for the purpose of the timely
completion of financial business, regulate by law the procedure of, and the conduct of
business in, the House or Houses of the Legislature of the State in relation 1o any financial
matter or to any Bill for the appropriation of moneys out of the Consolidated Fund of the
State, and, if and so far as any provision of any law so made s inconsistent with any rule
made by the House or cither House of the Legislature of the State under clause (1) of
arlicle 208 or with any rule or standing order having effect in relation to the Legislature
of the State under c!gusc (2) of that article, such provision shall pre\}ail.

210. Language to be used in the Legislature.—(1) Notwithstanding anything in
Part XVII, but subject to the provisions of article 348, business in the Legislature of a
State shall be transacted in the official language or languages of the State or in Hindi
or in English;

Provided that the Speaker of the Legislative Asserhbly or Chairman of the Legislative
Council, or person acting as such, as the case may be, may permit any member who
‘cannot adequaltely express himself in any of the languages aforesaid to address the House
in his mother tongue.

(2) Unless the Legislature of the State by law otherwise provides, this article shali,
after the expiration ofa perlod of fifteen years from the commencement of this Constitu-
tion, have effect as if the words ‘or in English” were omitted therefrom:

I[Provided that in refation 1o the 2[Legislalures of the States of Himachal Pradesh,
Manipur, Meghalaya and Tripura] this clause shall have effect as if for the words “fifteen
years’ occurring therein, the words ‘(twenty-five years’ were substituted:]

t. [las by the Stare of Himatihal Pradesh Act. 1970 (53 of 1970), sec. 46 {w.e.f. 25-1-1971).
2. Subs. by the North-Eastern Arcas {Reorganisation} Acs, 1971 (81 of 1971), sec. 71, for “Legislature of
the State of Himachal Pradesh” (w.c.f. 21-1-1972).
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'[Provided further that in relation to the “[Legislature of the States of 3| Arunachal
Pradesh, Goa and Mizoram]] this clause shall have effect as if for the words ‘fifieen
years’ occurring therein, the words ‘lorly years’ were substituted.]

211. Restriction on discussion in the Legislature.—No discussion shall take place
in the Legislature of a State with respect to the conduct of any Judge of the Supreme
Court or of a High Court in the discharge of his duties.

212. Courts not to inquire into proceedings of the Legislature.—(1) The validity
ol any procecdings in the Legislawre of a State shall not be called in question on the
ground of any alleged irregularity of procedure.

(2) No officer or member of the Legislature of a State in whom powers are vested
by or under this Censtitution for regulating procedure or the conduct of buisness, or for
maintaining order, in the Legislature shall be subject to the jurisdiction of any court in
ro'spcct of the exercise by him of those powers.

Notes on Article 212

Scope
Compare article 212. Article 212 precludes the court from (a) interfering with the presenta-
tion ot a Bill for assent 1o the Governor on the ground of non-compliance with the procedure
for passing Bills, or from (b) otherwise questioning Bills passed by the House. See the
undermentioned cases;
) Ramchandra v. A P. Regional Commitiee, AIR 1965 AP 305.
(i) State of Bihar v. Kameshwar, AIR 1952 SC 252,
UHY)  Indira v. anindrair:. AIR I'??S SC 2299,
(v} Jai Singh v. State of Harvana, AIR 1970 P & H 379,
Proceedings inside the legistature can not be cailed tnto question on the ground that they have
not been camried on in accordance with the rules of business: Kiliota v, Zachiillu, AIR 1993 5C
412,

Defects of Competence !

Of course, want of legislature competence is not cured by article 212; () Sharma v. 5vi Krishna
{10, AIR 1960 SC 1186: (in State v. Sudarsan, AIR 1984 Ker 1.

CHAPTER IV-—LEGISLATIVE POWER OF THE GOVERNOR

213. Power of Govermor to promulgate Ordinances during recess of
Legislature.—(1) If at any time, exccpt when the Legislative Assembly of a State is in

1. Ins. by the Siote of Mizoram Act, 1986 (34 of 1986), sec. 39 (we.f. 20-2-1987).

Subs. by the State of Arunachal Pradesh Act, 1986 (69 of 1986), sec. 42, for “Legislature of the State

of Mizoram™” (w.c.f. 20-2-1987).

3. Subs. by the Goa, Daman and Diu Reerganisation Act, 1987 (18 of 1987), sec. 63 for “Arunachal
Pradesh and Mizoram™ (w.e.f. 30-5-1987).

1
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session, or where there is a Legislative Council in, a State, except when hoth Houses of
the Legislature are in session, the Governor is satisfied that circumstances exist which
render it necessary for him to take immediate action, he may promulgate such Ordinan-
ces as the circumstances appear to him to require :

Provided that the Governor shall not, without instructions from the President,
promulgate any such Ordinance if-—

(a) a Bill containing the same provisions would under this Constitution have
required Lhe previous sanction of the President for the introduction thereof into
the Legislature; or

(b) he would have deemed it necessary o reserve a Bill coglaining the same
provisidns for the consideration of the President; or

{c) an Act of the Legislature of the State containing the same provisions would
under this Constitution have been invalid unless, having been reserved for the
consideration of the President, it had received the assent of the President.

(2) An Ordinance promulgated under this article shall have the same force and effect
as an Act of the Legislature of the State assented to by the Governor, but every such
Ordinance—

(a) shall be Jaid before the Legislative Asscmbly of the State, or where there is a
Legislative Council in the State, before both the Houses, and shall ceasc to
operate at the expiration of six weeks from the reassembly of the Legiskature,
or if before the expiration of that period a reselution disapproving it is passed
by the Legislative Assembly and agreed to by the Legislative Council, if any,
upon the passing of the resolution or, as the case may be, on the resolution being
agreed to by the Council; and

{b) may be withdrawn at any time by the Gavernor.

Explanation—Where the Houses of the Legislature of a Siate having a Legislative
Council are summoned to reassemble on different dates, the period of six weeks shall
be reckoned from the later of those dates for the purposes of this clause.

(3) If and so far as an Ordinance under this article makes provision which would not
be valid if enacted in an Act of the Legislature of the State assented to by the Governor,
it shali be void :

Provided that for the purposes of the provisions of the Constitution refating to the
effect of an Act of the Legislature of a State which is repugnant to an Act of Parliament
or an existing law with respect 10 a matter enumerated in the Concurrent List, an Ordin-
ance promulgated under this article in pursuance of instructions from the President shall
be deemed to be an Act of the Legislature of the State which has been reserved for the
consideration of the President and assented to by him.

l{*uz]

Notes on Article 213

See notes on article 123 (Ordinances issued by the President). The most impaortant case on anticle
213 is D.C. Wadhwa v. State of Bihar, AIR 1987 8C 579. Dr. Wadhwa's book Repromulgation of
Oridinances (Orient Longman, 1985) traces history of the Ordinances“making power in a

I Clause (4) was ins, by the Constitution (Thirty-eighth Amendment) Act, 1975, sec. 3 (retrospectively}
and omitted by the Constitution (Forty-fourth Amendment) Act, 1978, sec. 27 (we.f. 20-6-1979).
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comprehensive manner. Eurlier decisions-such as Siate of Punjab v, Satva Pal, AIR 1964 SC 903
shauld now be read subject to ILC. Wadhwa v. State of Rikar, AIR 1987 3C 5741,
{a} directly violated a constitutional provision, or
(B)  cxcceded his constitutional power to make an Ordinatice, of
{¢) has made a colourable use of such pawer (e.g. by successive repromulgation ol an Ordin-
ance withoul getting an Act of the Legislature passed o replace an expiring Ordinance)
the Count would strike downs the Ordinance; D.C. Wadhwa v. State of Bikar, AIR 1987
SC 579, paragraphs 6-8,

CHAPTER V—THE HIGH COURTS IN THE STATES

214. High Courts for States.—'[***| There shall be a High Court for each State.
2
=+

215. High Couits to be courts of record.—FEvery High Court shall be a court of
record and shall have all the powers of such a court including the power to punish for
contempt of itsclf.

216. Constitution of High Gourts.—Every High Court shall consist of a Chief Justice
and such other Judges as the President may from time to time deem it necessary o
appoint. .

Jl.nxt]

217. Appointment and conditions of the office of a Judge of a High Court— (1)
Every Judge of a High Court shall be appointed by the President by warrant under his
hand and seal after consultation with the Chicf Justice of India, the Governor of the State,
and. in the casc of appointment of a Judge other than the Chicf Justice, the Chief Justice
of the High Coun and *Ishall held office, in the case of an additional or acling Judge, as
provided in article 224, and in any other case, until he attains the age of “[sixty-two
years|].

Provided thm—

(a) a Judge may, by writing under his hand addressed to the President, resign his

office;

(b) a Judge may be removed from his office by the President in the manner provided

in clause (4) of article 124 for the removal of a Judge of the Suprc\mc Court;

(c) the office of a Judge shall be vacated by his being appointed by the President

to be a Judge of the Supreme Count or by his being transferred by the President
to any other High Court within the territory of India.

(2} A person shall not be qualifted for appointment as a Judge of a High Court unless
he is a citizen of India and—

1. The Ibmcl(ds and figures ‘(1) omitted by the Coenstitution (Seventh Amendment) Act. 1956, see. 29 and
Sch.

2. Clauses (2} and (3) omitted by the Constitution (Seventh A d } Act, 1936, sec. 29 and Sch.

Proviso omitted by the Constitution (Seventh Amendment) Act, 1956, sec. 11, and Sch.

4, Subs. by the Constitution (Seventh Amendment} Act. 1956. sec. 12, for “shall hold office untit he
atfains the age of siniy years”.

5 Subs. by the Constilution (Fiftecnth Amendment) Act. 1963, sec. 4, for “sixty years”™

-
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{a) has for at least ten years held a judicial office in the territory of India; or

(&) has for at least ten years been an advocate of a High Coun'[‘“] or of two or
more such courts in succession ;

2[‘.‘]

Explanation—For the purposes of this clause—

a) in computing the period during which a person has held judicial office in the
territory of India, there shall be included any period, after he has held any
judicial office, during which the person has been an advocate of a High Coun
or has held the office of 2 member of a tribunal or any post, under the Union or
a State, requiring special knowledge of law;]

‘[(aa)] in computing the period during which a person has been an advoca!e of a High
Court, there shall be included any period during which the person [has hetd judicial
office or the office of a member of a tribunal or any post, under the Union or a
State, requiring special knowledge of law] after he became an advocate;

{#) in computing the period during which a person has held judicial office in the
territory of India or been an advocate of a High Coun, there shall be included
any period before the commencement of this Constitution during which he has
held judicial office in any arca which was comprised before the fifteenth day of
August, 1947, within India as defined by the Government of [ndia Act, 1935,
or has been an advocate of any High Courl in any such area, as the case may
be.

6[(3) If any question arises as to the age of a Judge of a High Court, the question

shall be decided by the President after consultatien with the Chief Justice of India and
the decision of the President shail be lingl.)

218. Application of certain provisions relating to Supreme Court to High
Courts.—The provisions of clauses (4) und (5) of article 124 shall apply in rclation to
a High Court as they apply in relation o the Supreme Court with the substitution of
references to the High Count for references to the Supreme Court.

219. Oath or alﬁrmnuon by Judyes of High Courts.—Every person appointed to be
a Judge of a High Court” [***] shall, beforc he enters upon his office, make and subscribe
befere the Governor of the Stale, or some person appointed in that behalf by him, an oath
or affirmation according to the form sct out for the purpose in the Third Schedule.

1. The words “in eny Stale specified in the First Schedule™ omitted by the Constitution {S:
Amendment) Acl. 1955, =cc. 29 and Sch.

2. The word *or™ and sub-clause (¢} were ins. by the Constitution (Forty-sccond Ameadment) Act, 1976,
£ec, 36 (w.e.f. 3-1-1-977) and amined by 1he Constitution (Forty-fourth Amendment) Act, 1978, soc, 28
(w.e.f. 20-6-1979).

3. [ns. by the Constitution (Forty-fourth Amendment} Act, 1978, sec. 28 (we.l 20-6-1979).

4. Clause (z) re-leticred as clause {aa) by the Coastitution (Focly-fourth Amendment) Act, 1978.scc. 28
(w.e.f 20-6,1979).

.5.  Subs. by the Constitution {Forty-sccond Almnllmenu Act, [976, sec. 36, for “has held judicial oflsce™
(wef 31-1977.

6. Ins. by the Conuitution (Fifteenth Amendment) Act, 1963, scc. 4 {with retrospective effea).

7. The words “in o Stare” omitted by the Constitution {Scventh A d ) Act, 1956, sec. 29 and Sch.
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1[220. Restriction on practice after being a permanent Judge.—No person who,
after the commencement of this Constitution, has held office as a permanent Judge of a
High Court shall plead or act in any court or before any authority in India except the
Supreme Court and the other High Courts.

Explanation.—In this article, the expression “High Court” does not include a High
Court for a State specified in Part B of the First Schedule as it existed before the
commencement® of the Constitution (Seventh Amendment) Act, 1956.}

221, Salaries, etc. of Judges.—’[(l) There shalt be paid to the Judges of each High
Count such salaries as may be determined by Parliament by law and, until provision in
that behalf is so made, such salaries as are specified in the Second Schedule,]

(2) Every Judge shall be entitled to such allowances and to such rights in respect of
leave of absence and pension as may from time to time be determined by or under law
made by Parliament and, until so determined, to such allowances and rights as are
specified in the second Schedule :

Provided that neither the allowances of a Judge nor his rights in respect of leave of
absence or pension shall be varied to his disadvantage after his appointment.

Notes on Article 221
Rights of a Chief Justice of a High Court 1o receive pension and other benefit, cannot be altered
to his disadvantages, afler his appointment; Justice 5.5. Sundhawalia v. Union of India, AIR 1990
P & H 198,

222, Transfer of a Judge from one High Court to another.—(1) The President
may, after consultation with me Chief Justice of India, transfer a Judge from one High
Courl to any other High Court.*[***)

[(2) When a Judge has been or is so transferred, he shall, during the period he serves,
after the commencement of the Conslitution (Fifteenth Amendment) Act, 1963, as a
Judge of the other. High Court, be entitled 1o receive in addition to his salary such
compensatory allowance as may be determined by Parliament by law and, until so
determined, such compensatory attowance as the President may by order fix.]

Notes on Article 222

In regard Lo transfer of judges, judicial review is necessary to check arbitrariness. But as o Jocns
standi only the judge who is transfermed can challenge it K. Ashok Reddy v, Government of India,
IT (1994} 1 5C 40,

High Couit cannot in case of bank service substitute its own view for the punishment imposcd
by disciplinary authority. The Supreme Court can increase the equitable jurisdiction under aricle
136; State Bank of india v. Samarendra Kivhore, JT (1994) 1 SC 217.

1. Bubs. by the Constitution (Sevemh Anwndmcnn) Act, 1956, scc. 13, for article 220,

2. ls November, 1956

3. Subx by the Contitution {Fiftly-fourth Amendment) Act, 1986, sec. 3, for clause (1) (w.e.f, 1-4-[986).

4. 'The words “wilhia the territory of India” omitied by the Constilution {Severth Amendment) Act, 1958,
xce. 4.

5. Iox Iy the Constitwlion (Jiftecnth Ameadment) Act, 1963, sce_ 5, originab clause (2) was omitted by the
Consaiution (Scventh Amendmwent) Act. 1956, sec. 14,
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223. Appointment of acting Chief Justice.—When the office of Chief Justice of a
High Court is vacant or when any such Chief Justice is by reason of absence or other-
wise, unable to perform the dutiés of his office, the duties of the office shall be
performed by such ‘one of the other Judges of the Court as the President may appoint
for the purpose. -

'[224. Appointment of additional and acting Judges—1) If by reason of any
temporary increase in the business of a High Court or by reason of arrears of work
therein, it appears to the President that the number of the Judges of that Court should
‘be for the time being increased, the President may appeint duly qualified persons to be
Additional Judges of the Court for such period not exceeding two years as he may
specify.

(2) When any Judge of a High Coun other than the Chief Justice is by reason of
absence or for any other reason unable to perform, the duties of his office or is appeinted
to act temporarily as Chief Justice, the President may appoint a duly qualified person
to act as a Judge of that Court until the permanent Judge has resumed his duties.

{3} No person appointed as an additienal or acting Judge of a High Court shall hotd
office after attaining the age of [sixty-two years]].

12244, Appointment of retired Judges at sittings of High Courts,—
Notwithstanding anything in this Chapiter, the Chief Justice of a High Court for any State
may at any time with the previous consent of the President, request any person who has
held the office of a Judge ol that Court or of any other High Court o sit and aclt as a
Judge of the High Court for that State, and every such person so requested shall, while
so sitting and acting, be entiiled to such allowances as the President may by order
determine and have all the jurisdiction, powers and privileges of, but shall not otherwise
be deemed to be, a Judge of thay High Court :

Provided that nothing in this article shall be deemed to require any such person as
aforesaid to sit and act as a Judge of that High Court unless he consents so 1o do.]

225. Jurisdiction of existing High Courts.—Subject to the provisions of this
Constitution and to the provisions of any law of the appropriate Legislature made by
virlue of powers conferred on that Legistature by this Constitution, the jurisdiction of,
and the law administered in, any existing High Court, and the respective powers of the
judges thereot in relation to the administration of Justice in the Court, including any
power to make rules of Court and to regulate the sittings of the Court and of members
thereot sitting alone or in Division Courts, shall be the same as immediately belore the
commencement of this Constitution :

*[Provided that any restriction 10 which the exercise of original jurisdiction by any
of the High Courts with respect to any matter concerning the revenue or concerning any

Suhst. by the C itution (Seventh A d } Act, 1956, sec. 15, foc article 224,

Subs. by the Constitution (Fifteenth Amendment) Act, 1963, scc, &, for “siaty years”,

. Ins. by the Consiitution (Fiftecnth Amend ) Acl, 1963, sec. 7.

. lns. by the Consttmtion (Fony-fourth Amendmem} Act, 1978, sec. 29 (w.e.f. 20-6.197). Original
proviso was omitted by the Constitution (Fory-second Amendment) Act, §976, sec. 37 {wel. |-
2-1977).

B



Article 226 The Constitution of India i5%

act ordered or done in the collection thereof was subject immediately before the commence-
ment of this Constitution shall no longer apply to the exercise of such jurisdiction.]

Notes on Article 225

A High Court Judge's power o hear specified class of cases is derived only from the application
of business by the Chicf Justice. A case not covered by such allocation cannot be heard by a judge
sitting singly or in Division Bench (History of Calcutta High Court’s jurisdiction traced). The power
of the Chief Justice to allocate business is (a) not only derived from section 108 (2), Government
of India Act, 1915 (which sill subsists by virtue of section 223, Government of India Act, 1935
and article 225 of the Constitution) but (b) is also inherent in the Chicf Justice (Praomatha Nath
Talukdar v. Saroj Ranfan Sarkar, AIR 1962 SC 876 and State v. Devi Dayal, AIR 1959 All 421,
423 cited.); Sohal Lal v. Siate of West Bengal, AIR 1990 Cal 168 (DB).

[226. Power of ngh Courts to issue certain writs.—(]) Nothwithstanding
anythmg in article 32%{***] every High Count shail have power, throughout the territor-
ies in relation to which it exercises jurisdiction, to issue to any person or authority,
including in appropriate Cases, any Government, within those territories dirsctions,
orders or writs, including Y writs in the nature of habeas corpus. mandamus, prohibition,
quo warranto and certiorari, or any of them, for the enforcement of any of the rights
conferred by Part III and for any other purpose.]

(2) The power conferred by clause (1) to issue directions, orders or wrils to any
Government authority or person may also be exercised by any High Court cxercising
jurisdiction in relation to the territories within which the cause of action, wholly or in
part, arises for tho exercise of such power, notwithstanding that the seat of such Govern-
ment or authority or the residence of such person is not within those territories.

41(3) Where any party against whom an interim order, whether by way of injunction
or stay or in any other manner is made on, or in any proceedings relating 10, a petition
under clause (1), without—

(a) furnishing to such party copies of such petition and all documents in support of

the plea for such interim order; and

(b) giving such party an opportunity of being heard,
makes an application to the High Court for the vacation of such erder and furnishes a
copy of such application to the party in whesc favour such order has been made or the
counsel of such party, the High Court shall dispose of the application within a period
of two weeks from the date on which it is received or from the date on which the copy
of such application is so fumished, whichever is later, or where the High Court is closed on

1. Subs. by the Constitution {Forty-second Amcndment} Act, 1976, scc. 38, for article 226 (wel’
1-2-1977.

2. The words, figures and letters “but subject 1o the provisions of article 131A and article 226A™ omitted
by the Constitution (Forty-third Amendinent) Act, 1977, see, 7 (we.f. 13-4-1978),

3. Suba. by the Constitution {Forty-fourth Amendment) Act, 1978, sec. 30, for the'portion beginning with
the words “writs in the nniure of kabeas gorpus, mandamus, prohibition, que warrgato and certiorari,
or any of them” and ending with the words “such illegality has resulted in substantial failure of justice”.-
(w.el. 1-8-1979).

4, Subs, by the Constitution (Rony-fourth Amendment) Act, I‘J’ll sec_ 30, for clauses (3, (4), (5) and (6)
(wel 1-8-1979).
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the last day of that period, before the expiry of the next day afterwards on which the
High Court is open;, and if the application is not so disposed of, the interim order shall,
on the expiry of that period, or, as the case may be, the expiry of the said next day, stand
vacated.]

'[¢4) The power confened on a High Court by this anticle shall not be in derogation
of the power conferred on the Supreme Court by clause (2) of mticle 32.]

Notes on Article 226

Scope : High Court power

The power of the High Court to issue writs under article 226 is wider than that of the Supreme
Court. [t is not confined to fundamental rights, but extends to all cases where tie breach of a right
is alleged. Sce notes on article 32, The writ may be issued for the enforcement of fundamental
rights of for “any other purpose”; Siate of Orissa v. Madengopal, (1952) SCR 28. Of course, there
must be violation of a right; Caletita Gas Co. v. State of W.B., AIR, 1962 5C 1044,

The scope of the power to enforce fundamental rght (under articles 32 or 226) is both prolective
and remedial. Hence, (o reject such petition on the simple ground that i cannot be entertained
because of a rule of practice of the counl cannot be justificd; Kiran v. Govt. of A.P., (1990} 1 SCJ
282, paragraphs 13-15 and 20.

Court will not permil this exttaordinary jurisdiction 1o be converted into a suit or a crimipal
proceeding under the ordinary law.

A declaration of title to property; State of Rajasthan v. Bhawani, (1993} Supp. (1) 8CC 306,
paragraph 7.

The High Court, under article 226, cannot sit as an appellate court on administrative decisions.
It cannot interfere in the absence of illegality, unconstitutionality, want of jurisdiction or mala fides:
P.C.H.5. v. State of Maharashtra. AIR 1991 SC 1453, paragraph 5.

1t is primarily for the Government to strike a just balance between two competing objectives.
The court’s role is restricted Lo examine whether Government has taken into account all relevant
aspects, and can interfere only where the Government has overlooked any material considerations
or is influenced by extrancous o immaterial considerations; Dah, v. BS.ES, (1991) 2 5CC
539, paragraphs 2 and 3,

The court will not interfere with an order of an administrative, authority or the Government
where the order rests on its statutory discretion, unless the order is arbitrary or capricious, or is
ultra vires of statutory rules or mala fide or an abuse of power; Mahajan v. JM.C,, (1991} 3 5CC,
paragraphs 41, 43 and 45.

The court will not issue directions over the compliance of which it shall have no control; Suresh
v. R.C.D., (1991} UISC 343, paragraph 7.

No court or tribunal can compel the Govenment to change its policy invotving expenditure,
Union of India v. Tejram, (1991) 3 SCC 11, paragraph 4.

The court cannot direct any party to disobey a statute, even on humanitarian grounds; Stare of
T.N. v. LJT.T.1, (1991) 2 UJSC 162, paragraph 5.

Acgulescence

Minor violations in the rule of procedure will be no ground for interforence where the petidoner
participated in the trial and no prejudics has been caused in his defence; Sodhi v, Union of India,
(1991) 2 SCC 382, paragraph 35.

{.  Clausc (7) renumbered 23 clause {4) by the Constitution (Forty- fourth Amendment) Act, 1978, sec. 30
{wef 1-8-1979),
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Alternative remedies

The possibility of having certain remedics has not been considered as alternative remedies for
refusing relief under article 226, on the ground that these are not alternative specific legal remedies,
but discretionary remedies which are granted in extraordinary circumstances, e.g. appeal by special
leave under acticle 136, departmental instructions; Shyam v. Municipal Corporation, (1993) 1 SCC
22, paragraph 45 {3 Judges).

Where an appeal under article 136 will be to the Supreme Court from an order of a statutory
tribunal, on the ground of absence or excess of jurisdiction, article 226 may not be appropriate;
State of T.N. v. State of Karnataka, (19917 2 UJSC 134, paragraph 33 (3 Judges).

Amenability ~

Even though a wrii would not issue against a non-strautory private body, it should kie against
such body when it reccives grant from Government and is subject to regulation made by the Govern-
menl, or against the order of a Government officer even though it is in relation to the private
institution; Francis v. Direciorate of Education, AIR 1990 SC 423, paragraphs 8-9.

A;'bfﬂ‘m'illts:
Emphasis is now being placed on the need to avoid arbitrariness by administrative authority

even in spheres where the relevant statute does not lay down any quasi-judicial obligation; Union
of India v, Nambudri, (1991) UISC 302, paragraph 7.

Arrest

To a person amrested under the Terrorists Act, the designated court refused bail. It was held that
the High Count in writ jurisdiction could not examine the correctness of the view of the designated
court to quash the presentation of the accused; State of Maharashira v. Abdul Hamid Kajo
Mohammed, JT (1994) 2 SC 1.

Bail
Although the High Court has jurisdiction to entertain prayer for bail in writ jurisdiction, yet.

such jurisdiction should be exercised sparingly, having regard to judicial discipline and comity of
courts; Kartar Singh v, State of Punjab, JT {1994) 2 5C 423.

Bias

[n the academic sphere, an instance of the doctrine of necessity is offered by the constitution of
8 Selection Committee for appointment to the teaching staff where senior members of the Faculty
have to be taken on the Comemitlee as experts and they have to interview candidates who were at
one time or other their students; Daipat v. Mahajan, (1990), 1 SCI 571, paragraph 10.

When no other person is available to discharge an adjudicatory function, even a person who is
disqualified on account of bias may be allowed to function, without the risk of violating natural
justice. This doctrine also applies where no quorum can be formed without the disqualified member
or where alf the members of a tribunal are disqualified; Charan v. Unien of India, (1990) 1 SCC
613, paragraphs 75 and105 (C.B.).

Certiorari

In India, certicrari would be available ¢ven against administrative bodies, not having any quasi-
judicial obligation, if they affect rights of individuils without conforming to the principles of “fair
play"; Union of India v. Nambudri, (1991) 2 UJSC 302, paragraph 9.
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Civil conseguence

No civil consequence, 50 as 10 requice an ebligation to hear the person to be affected, takes place
where such person had no legal right of which he is a mere privilege or concession; A.5.C. v.
A.PS.EBR., (1991) 3 SCC 263, paragraph 15.

An instance of civil consequences, is taking away of vested rights, e.g. the removal of an
employee’s name from a ‘select list' for promotion; Union of india v. Nambudri, {1991) 2 VISC
303, paragraph 7.

An instance of civil consequences, is the taking away of vested rights, e.g. termination of any
employment governed by statute; Shridhar v, Nagar Palika, (1990} | SCJ 383, paragraphs 7-8.

An instance of civil consequences, is imposing any penalty upon an employee, for misconduct,
e.g. making an adverse entry in his service rccord; State of Maharashtra v. Ravi Kant, (1991) 2
UJSC 188. !

No civil consequence, 50 as 10 require an obligation to hear the person to be affected, takes place
where such person had no legal right of which he is going o be deprived, ¢.g. economical loss
caused by the transfer of a Government employee, except where the conditions of his employment
indicate that he cannot be transferred without his consent: Shankar v. Vice Admiral, (1991) 3 SCC
263, paragraph 15,

Even an administrative order must be made in conformity with the rules of natural justice, if it
involves civil consequences. or if it affects any right of citizen which is capable of being enforced by a
legal action, including cven procedura) rights; Union of India v. Amrik, (1991} 1 UJSC 654, paragraph 4.

Code of Civil Procedure

Certain High Courts have framed Rules attracting the application of the provisions of the Code
to proceedings under article 226, in matters on which the rules are silent, and in these High Courts
it has been held that even after 1976, the provisions of the Code will apply to writ proceedings in
50 far as they are not inconsistent with the rules, e.g. the principle under Explanation 1V o section
I

Compensation

In a Madras case, the police entered the premises of a Devasthanam illegally, and prepared
non-vegetarian food, The petitioner, who was managing trustee of the temple, sought mandamus,
directing the police officers to vacate the premises. During the pendency of the proceedings, the
police vacated the premises. The wril petition, therefore, became infructuous. But a sum of Re.2,000
was ordered 10 be paid as costs to the petitioner, having regard to the illegality committed by the
police; K.T. Chewiar v. Collector, Tiruvanna Mala, AIR 1990 Mad 181, 183, paragraph 8.

Concession-withdrawal

Except where the doctrine of ‘promissory estoppel’ is attracted, a concessional tariff can be
withdrawn without giving opportunity to show cause to consumers; Andhra Steel v. A.P.S.ER,
(1991) 3 5CC 263, paragraph 15.

Contract

The count may interfere under aticle 226 where, though the cause of action arises out of or
pertains to a contract, there is some other feature which brings the cause within the sphere of public
law, i.c. because of the exercise by the State of its sovereign power, span from the contract;
Mabhajan v. JM.C., (1991) 3 SCC 91, paragraph 46,
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Contract

In the realm of contract interference through writ jurisdiction is not proper particularly when no
unlaimess is alleged. For this purpose “contract” mecthods arbilration clause; Union of India v.
Graphic Indusiries, IT (1994) 5 5C 237.

Even in the case of a contract by the Government as a public utility undertaking, the court cannot
interfere with the terms of the contract unless they are discriminatory, unrcasonable or capricious
(in which case anticle 14 of the constitution comes into play); O.N.G.C. v. Association of N.G.C.
Industries Gujarat, AIR (1990) SC 185t. )

Where it is not a case of breach of a concluded contract, but the stautory authority has refused
o renew a contract with a long standing dealer on the basis of a change made in its policy without
tzking the dealer into confidence, the court may interfere on the ground of arbitrariness; Mahabir
Auto v. LO.C, AIR, 1990 5C 1031, 1039,

Co-operative Societies
Co-aperative socicty is subjcct 1o writ jurisdiction—
(1) i il can be classified as a State, or
(ii) if il has a stautory public duty lowards the petitioner.

Bye-taws of such a socicty are not “law”. They are contracts between the society and its
members or employees. But in case of lermination of service, section 47, Andhra Pradesh Shops
and Establishments Act provides a certain protection. As it is based on publi-c palicy, it will be
enforced in an appropriate case, by writ.

Court martial

Mandamus will issue to prevent courts-martial from exceeding their jurisdiction, but not (o inler-
fere with their proper jurisdiction, e.g. on issues of military discipline, except in case of emror of
law; Ranvir v. Unior of Irdia, (1991} Cri 11 1739, (Bom) paragraph %,

The Supreme Court under article 32 and a High Court under article 226 can interfere with
proceedings before a court-marlial and grani appropriate relief where the impugned arder has
resulted in denial of fundamentad rights of the party agprieved; Mukherjee v. Union of india, (1990)
3 8CJ 193, paragraph 4,

Writ court can interfere with proceedings before a coun-marital and grant appropriate relicf
where the sentence awarded by the court-martial is dispropostionate to the offence committed,
thereby violating article 14 of the Constitution; Ex-Naik v. Union of India, (1991} 2 UISC 466,
paragraph 6.

Criminal ipvestigation

While the court should not normally interfere with criminal investigation, it may prohibit the
continvance of a criminal proceeding at any stage before its conclusion, in extraordinary cases, €.g.
where the proceeding was Jaunched by a person who was not competent to make the F.LR. or to
institute prosecution under the relevant law; Srare of Haryana v. Bhajen, (1991) 2 8CJ 351,
paragraph 144, A

Discretion

The exescise of a statutory power must not be witra vires. Thus, the discretion must be exercised
in furtherance of accomplishment of the purpose for which it had been conferred. Thus, in the case
of a public utility organisation, it must be exercised having regard to the consideration of the
efficiency of the public service, within the limits of its resources; U P.S.R.T.C. v, Ismail, (1991)
3 SCC 234, parapraph 15.
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Even though the court will not interfere with the manner of exercise of a simple discretion, it
will interfere where the stautory authority has failed to exercise the discretion in a particular case,
which it was his duty o exercise; UP.S.RT.C. v. fsmail, (1991) 3 SCC 239, paragraphs 12-15 (3
Judges).

Where a discriminatory Rule fixing different age for retirement of employees belonging to the
same class has been struck down by a court, those who had been wrongly retired at the lower age
{say, 58) shall not be entitled to claim salary for the period intervening the higher age (say, 60)
during which they did not actually render any service; nevertheless, their pension should be re-fixed
by extending (by fiction) their retirement by the intervening period (i.e. 2 years) in the given case;
Nand v. State of Orissa, AIR 1991 SC 1724,

Discrimination
An extra payment made to those who were willing to go on transfer to a remote place cannot

be challenged as discriminatory by those who were not willing to go to that place; R.A.L v, R.8./.
Staff, (1991) 2 UISC 546, paragraph 3.

Domestic inquiry

In a domestic inquiry, the principles of natural justice must be observed. Where there were
allegations of acceptance of illegal bets by a runner employed by the petitioner, the licence cannot
be cancelled, merely on the statement of one employee, without calling the employee for cross-
examination; Gandhi & Co. v. State of Maherashtra, AIR 1990 Bom 218 (Ashok Agarwal, J.).

Education-general

The main witnesses of an alleged incident on misbehaviour by a student were Professors of the
College, They were members of the Inquiry Committee and also members of the Disciplinary
Committee. The principal passed rusiication order on the basis of the report of the above
Committee. 1t was held that the decision was vitiated on the ground of bias; Bhupendre Kumar
Singhal v. P.R. Mehta, AIR 1990 Guj 48 (Reviews case law).

Education-Medical Colleges.

Where, for admission to a medical college certain seats are reserved for the. Central Board of
Secondary Education, and the Board does not sponsor the candidates so that the seats remain vacant,
the seats must be filled from the wailing list. The University cannot say that it has a discretion not
to fill the seats.

Making of a provision in the prospectus casts a legal duty on the University to give admission
to the students who otherwise fulfil the qualifications. It was further held that the petitioners should
not suffer for late admission and that shortage of lectures must be condoned by the University or
the college; Sumedha Kalia v. State of Harayna, AIR 1990 P & H 239.

Petitioner was wrongly denied admission 10 M.S. General Surgery. Though 2 years had passed,
he could not get relief, His representation was still pending. Court gave direction to admit the
petitioner to M_S. Surgery; Dwijendra Nath v. Director of Medical Education, U.P., AIR 1990 All
131,

.For admission to medical college, scats were reserved for Scheduled Tribes. Petitioner was described
as Scheduled Tribe in Birth Register. Her father (a Govertment servant) was a member of Scheduled
Tribe. It was held, that ber application could not be rejected on flimsy grounds; Myihiti v. T. Padnia,
A.P. University of Health Service, AiR 1990 NOC 113 (AP} : (1989) 2 APL) 288 (HC).
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For admissjon Lest to medical course, “multiple choice™ type objective questions were sel.
Petitioner challenged the key answers. 1t was hedd that the burden lay on her to prove that the key
answers were wrong (On the facts, the key answers were held to be correct); Anjali Saxena v.
Chairman, Professional Examination Board, AIR 1990 MP 253 (DB).

In the case of admission to medical institutions, the rule may be departed from in filling up
vacanl seats in view of the dearth of qualified doctors in this country. The count would not disturh
any practical step adopted by the autherities to tide over a transitional difficulty: Principa! v. Vand-
ana, AIR 1991 SC 792, paragraph 9.

Facls

In general, a disputed question of fact is nor investigated in 3 proceeding under article 226,
particularly where an alternative remedy is available, e.g. the merils of rival claims 1o property or
a disputed question of litle; State of Rajasthar v. Bhawanri, (1993) Supp (1) SCC 306, paragtaph 7.

The High Court may imerfere with a finding of fact, if it is shown that the finding is not
supported by any evidence, or that the finding is “perverse’ or based upon a view of facts which
could never be reasonably entertained; Arjun v, Jamnadas, (1990) 1 8CJ 59, paragraph 15.

A linding based on no evidence constilutes an cyror of law, but an e rror in appreciation of evid-
ence of in drawing inferences is not, except where i1 is perverse, that is to say, such a conclusion
as no person properly instructed in law could have rcached, or it is based on evidence which is
legally inadmissible; Board of Wakfs v. Hadi, (1993} Supp (1) SCC 192, paragraph 17.

If the conclusion on facts is supported by evidence on record, no interference is called for even
though the court considers that another view is possible; Maharashira 5.8.5.E. v. Gandhi, (1991}
2 8CC 16, paragraph 10.

Fairness

The requirement of ‘fairness’ implies that even an administrative authority must not act arbitrar-
ily or capriciously and must not come to a conclusion which is perverse or is such that no reasonable
body of pecrsons properly informed could ammve at; Naily v. Stale of Bikar, (1990) 2 SCC 48,
paragraphs 13-15,19. °

Once the test of “fairness’ is substituted for a 'hearing’ in this area of administrative decisions,
it would follow thal it cannol require that much of hearing when a person is charged with some
offence or misconduct. Notice of the penalty sought to be imposed with an opportunity for making
a representation and consideration of that representation in a fair and just manner, would suffice:
Union of India v. Nambudri, (1991) 2 UISC 303, paragraph 9.

Whcre the administrative function is stautory, the count must read into the stanne the require-
ment of fairmess, which means the minimum principles of nawral justice; Union of India v.
Nambudri, (1991) UISC 303, paragraph 9.

Fraud

Where a person has obtained an order from the High Court by fraud or false represemation, that
order as well as all advantages obtained thereunder shall be cancelled. Natural justice is not alracted
1o such a case; U.P. Junior Doclors v, Nandwani, AIR 1991 SC 909, paragraph 5.

A pelition filed by the panty aggrieved cannot be thrown out on the ground of forger and fraud,
merely because there was a bona fide mistake in stating the name of the petitioner in a petition
drafted by another person; Rugmani v. Achuthan, (1991) Supp (1) SCC 520, paragraph 7.
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Geographical Limits
On a combined reading of clauses (1) and (2) of article 226, one can say that writ can be issued
against a Govemment, person or authority if— .
(a} its seat is within the High Court’s jurisdiction, or
(b) the cause of action has arisen, wholly or in part, within the High Court's jurisdiction.

Interim orders

The High Court can not in writ jurisdiction make interim orders that would make the functioning
of the constilutional instilwtions a mockey; Bihar Public Service Commission v. Dr. Shiv Jatan
Kapur, (1994 4 SCC 68,

Laches

Petition under anicle 226, challenging land acquisition proceedings, which is filed near abouy
7 years after the notification under section 6, Land Acquisition Act, 1894 is issued, is not maintain-
able, if the delay is not explained;, V.N.EP.P. Associarion v. Under Secretary, Delhi Admn., AIR
1990 5C 849, paragraph 4. (However, as the Government made an offer to make alternative site
available, certain directions were issued by the Supreme Court).

Legal assistance

Right to be represented by a lawyer is not a necessary ingredient of natural but in particular
circetmstances it may be required as a condition of fair play, e.g. in the case of a departmental
proceeding againsi an employee where the employer is a legally trained mind; Agarwel v. H.5.D.C,
(1991) 2 SCC 283, paragraphs 4 and 8.

Right to be represented by a |=lwye)' is not a necessary ingredient of natural justice but in particu-
lar circumstances, it may be requiredas a condition of fair play; Maharashira S.B.5.E. v. Gandhi,
(1991) 2 SCC 716, paragraph 17,

Legal binding

The law declared by the High Couit is binding on all subordinate courts within the State; East
India Commercial Co. v. Collector of Customs, AIR 1962 5C 1895,

Legitimate expectation

Under the doctrine of ‘legitimale expectation’, even a non- statutory policy or guideline issued
by the State would be enforceable against the State if a persen can show that he has been led to
\ake certain action on the basis of or on the [egilimate expectation that the Government would abide
by such policy or guideline. In such a case, deviation from the policy would be arbitrary and involve
a violation of article 14; Narendra v, Union of India, (1990) Supp 5CC 440, paragraphs 106-107,

Local authority

The court can interfere with the action of a statutory local body where the action of the local
autherity is uftra vires, e.g. where a local authority, having the power to approve or disapprove
building plans, approves the plan subject [0 a condition it has no authority to impose, mandamus
will issue, commanding it to approve the plan as submitted, i.e. without the wlira vires condition;
Bangalore M.T.C. v, Muddappa, AIR 1991 SC 1902.

A local authority having a legal grievance may be able 1o take out a writ. Thus, a writ was issued
on the petition of a local authorily against a public utility concern, for the 1ater's failure to fulfil its
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l‘slatumry obligation to supply power to the local authority, which was, a consumer of electricity;
Corporation of Nagpur v. MEL & P. Co., AIR 1985 Bom 498,

Mining Lease

Petition was filed to quash premature temmination of lease for mining. Relief of damages was
not claimed, Termination of the Jease (premalure) was void, hecause no hearing was given 1o the
lessee. It was held, that it was not proper te ask the petitioner o file suit for compensation. The
Supreme Court appointed an arbitrator to determine compensation/damages; Assam Sillimanite Ltd,
v. Union of India, AIR 1990 8C 1417.

As to premature termination, see Stave of Haryara v. Ram Kiskan, AIR 1988 SC 1301: (1988)
3 5CC 416,

Mala fide

The mere fact that the I‘nvestigaling Officer ruled out certain documents as irrelevant, is no
ground 1o assume that he acted mala fide; State of Bihar v. Skarma , AIR 1991 SC 1260, paragraphs
16 and 23.

Mandamus

Mandamus will issue against an inferior tribunal where an inferor tribunal has refused to
out the intra vires directions of its superior tribunal; Union of India v, Kamalakshi, (1991) 2 UISC
617, paragraph 6.

Mandamus will not issue to dirgct a subordinate Legislative authority to enact or not to enact a
rule, order or notification which il is cumpelenl to enact; Supreme Court Employeu v. Union of
India, AIR 1990 SC 338, paragraps 50-56.

Mandamus would issue to cancel a seniority list or pmmonon and to make necessary
adjustments, where the seniority list has been made in contravenpun of the statutory rules or making
ad hoc deviations therefrom; Garg -v. Siate of LLP., (1991} 2 UJSC %71, paragraphs 22 and 25.

The existence of a statutory remedy is no bar to mandamus, where the ground on which relief
is sought is beyond the competence of the statutory tribunal to enlertain, e.g. where the act or

" omission cotmplained of, ¢.g. alteration of delimitation of constitisencies, took place at a time anter-
ior to the commencement of the etectoral process; State v. dagmdra. AlR 1951 Kant 317,
paragraph 35 (FB). ’

Mandamus will not issue against the Chief Justice of a High Court in the matter of assigning
cases to the puisne Judges, in the absence of some clear breach of the Rules governing the malter;
Avadhesh v. Stare , AIR 1991 All 52, paragraph 6.

Mandamus would issue to command a statutory authority to perform its duty to exercise its
discretion according to law, but not to exercise its discretion in a particular manner unless that is
expressly required by the law; U.A.S.R.T.C. v. Ismail , (1991) 3 SCC 239, paragraph 12 (3 Judges).

Reliefl by way of mandamus which is discretionary may be refused, when there is no legal or
constitutional obligation which is capable of being enforced by mandamus, €.g. to direct any Minis-
ter to resign, in the absence of any statutory of constitutional provision; Avadhesh v. State , AIR
1991 All 52, paragraphs 8, 9 and10; Cf. Vimla v, State of U.P., (1990) Supp SCC 770, paragraph 4.

Where an administrative authority has the duty to exercise a discretion or power, but has failed
to exercise it, the court cannot, by issuing a mandamus, eilher direct the autherity to make an order
in exercise of the discretion in any particulir direction nor can the court make the administrative
order itself. The proper direction should be that the authority shall make a proper order after exercis-
ing his discretfon accordingly to the ¢ircumstances of the case, e.g. even where the court finds the
petitioner to be the highest bidder; Munindra v. State of U.P., (1993} Supp (1) 5CC 437.
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Natural justice

Dealing with the application of principle of natural justice in the context of the employment
relationship, the Supreme Court has held that punishment cannot be applied retrospectively in
respect of an act commilied, before that particutar act was made penal. Lt is a basic principte of
natural justice that no one can be penalised on the ground of conduct which was not penal on the
day it was committed. The date of show cause notice being April 21, 1983, the unauthorised absence
from duty, which had been taken into consideration, is from December 20, 1982 to April 20, [983,
Whole of this period being prior to the date of amendment of regulatien 1614, the same could not
be made as a ground for proceeding under ground (¢) of Regulation 1614, The notice served on
the appellant was thus legal and as a consequence the order of termination cannol be sustained and
has to be set aside; Pyare Lal Sharma v. Managing Director, (1989) 59 Factory Law Reports 220
{3C).

The applicability of the other rules of naturat justice will depend on the statutory provisions
under which action has been taken, and the facts and circumstances of each case; Laxmi v, Union
of India , (1991} 2 SCJ 86, paragraph 6.

Principles of natural justice have been extended to administrative orders, where civil rights are
affected or civil consequences ensure. (Sec ‘cerriorari against administrative action’, post); Union
-of India v. Nambudri , (1991) 3 S8CC 38, paragraph 7.

Natural justice has been imported into article 311{2) of the Constitution itself by judicial inter-
pretation of the expression “reasonable opportunity” thetein, Union of India v. Ramzan , (1991) |
SCC 588, paragraphs 13 and §5.

The obligation to hear before deciding cannot be implied where there is anything in the statute
itself to prohibit such obligation; S.C.W.S.W.A. v. State of Karnataka , (1991) 2 SCC 604,
paragraph 15,

Where an order’ or nolification can be made only after hearing the parties to be prejudicially
affected thereby, a rescission or revocation thereof under section 21 of the General Clauses Act
would require a similar hearing of the persons who would be affected by such rescission; 3.C. &
W.5. Welfare Assn. v. State of Karnataka, (1991) 2 SCC 604, paragraphs 15-16.

The court holds that “the principles of natural justice are applicable even to administrative
inquiries, which means that even where the natare of the function (e.g. price-fixing) does not requine
the hearing of the person affected, the authority must nevertheless observe the requirement of
reasonableness and fair play”™; Union of India v. Nambudri, (1991),3 SCC 38, paragraph 7.

If a statutory provision ¢ither specifically or by necessary implication excludes the application
of any rule of natural justice, then the court cannot ignore the mandate of the legislature or the
statutory authority and read imo the concerned provision the principles of natural justice; Neelima
v. Harinder, AIR 1990 SC 1402.

No obligation to offer an opportunity of being heard arises where a student has secured admis-
sion through a fraudulent device, UPJLD.A.C. v. Nandwani , (1990} 4 SCC 633, paragraph 5.

There would be a sufficient compli with the requir ts of natural justice in cases of
disciplinary proceedings against students, if in the given facts, the students have been given a fair
deal; Maharashtra Board v. Gandhi , (1991) 2 SCC 716, paragraphs 15, 26 and 37.

Natural justice requires that opportunity to be heard must be given to the accused for enhancing
the sentence; Govind v. State of Maharashtra, (1990) 4 SCC 718, paragraph 15.

Administrative functions of a legislative nature do not attract the requirements of natural justice;
ON.G.C.v. Assn. NG.C. , (1990) Supp SCC 397, 439; Sitaram Sugar Co. v. Union of India, (1990)
3 SCC 223, paragraph 44 (CB),

Principles of nanral justice are not attracted to the disposal of.a petition under section 117(2) -
of the Army Act, 1950; Union of India v. Amrik, (1991) 1 SCC 654, paragraph 8.
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Party

A person who acquires interest during the pendency of a writ proceeding on the express condi-
tion that his interest would abide by the decision in that proceeding. need not be impleaded;
N.C.H.S. v. Union of India , AIR 1993 SC 155, paragraph 14.

Preventive detention

It is open to the court Lo consider the facts and circumstances to ascertain whether the detenu
was feigning ignorance of the language in which the order had been communicated to him; Kubic
v. Union of India , {1990) 2 § C) 132, paragraph 10.

Under article 22(3) (b) [as well as section 11(4) of the National Securily Ac1, which is in
canformnily with it], a person under preventive detention has no right lo #ppear before the Bench
through o lawyer, Anil v. Union of India , (1991) Cr L) 605 (SC), paragraph 7,

The order of detcntion will be invalid, for contravention of article 22(5)—where there has been
arh uncxplaincd delay in considering the representation of the detenu; Mahesh v. Union of India ,
(1990) 2 5CJ 359, paragmph 20

; in the absence of unexplained delay in considering the representation of the detenu, the
consideration of the represeftation is not vitiated merely becanse it has taken place after the order
fias been “confirmed’ because (under the COFEPOSA) Govemment has the power to revoke the
order of detention if, after consideration of the representation, the Govemment finds that the order
has not been in conformity with the statutory power: Abdulla v. Union of India , (1991) Cr L3 790
(SC), pamagraps 19, 20 (CB).

The otder of detention will be invalid, for contravention of article 22(5 ) wheme the representation
has not been considered by the authority specified by the statute; Amir v. Hingliana, . Cr LJ
2713(SC). paragraph 12,

The genuineness of the subjective satisfaction is not whittded down by the mere fact that there
was delay in amresting the detenu purseant to the order of detention; Abdu! v, Union of India , AIR
1590 SC 1446,

The onjlcr of detention will be invalid, for contravention of article 22(5}—  where the
representation has not been considered by the authority specified by the statute; Kubic v. Union of
Indig . {1990) 2 SCJ 132, paragraph 22,

Under this ground (want of legislative competence) will come thoye cases where the ground
shown in the detention order does not come under Entry 9 of List 1 or Entry 3 of List 111, Thus, the
order will be quashed where a solitary incident of breach of law and order, e.g. a murderous assault
is relied upon as constinting a breach of ‘public order’; Devald v. Governmens of T.N., (1990) 3
SCIJ 303, paragraph 19 (3 Judges).

Where there is no question of legislative competence as above, a solitary act may offer a good
ground for the subjective satisfaction of the detaining authority where there are circumstances to
Jead to the reasonable inference that the person concerned would be likely to repeat that act so as
to warran! his detention, e.g. a single act of smuggling (under the COFEPOSA) followed by an
attempt to oblain passpornt in a false name; Sulthan v, Ji. Secy. , (1991} | SCJ 239, paragraph 7.

There would be violation of article 22 if all the materials which would have been relevant for the
subjective satisfaction of the detaining authority were ot placed before him or were not annexed to the
order of detention and supplied to the detenu; Abdid v. Union of India , (1991) Cr L, 430 (SC),
paragraph 7, Akmed Kutty v. Union of India, (1990) 2 SCC 1.

Apart from a plain transgression of the terms of the statute authorising the detention, the detention
may be illegal by reason of the abuse of the statutory power, non-application of mind; Devakd v. Govern-
ment of T.N. , (1990) 3 SCJ 303, paragraph 3; Abhay v, Bhave , (1991) 1 SCJ 607, paragraph 9.
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The court has jurisdiction o issue an interim order of stay against the execution of an order of
preventive detention, But the very object of preventive detention would be defeated if this power
i5 used in every case. It shouid, therefore, be used sparingly, only in cases where the court is prima
Jacie satisfied that the authority which passed the order had no auvthority to do so; Addl. Secy. v.
Gadia, (1991) 1 §CJ 200, paragraph 19.

Price fixation

No opportunity of hearing need be given to consumets or. prospeclive consumers of
manufacturers, before fixing the price of a commodity, or the zoning of the factories for that
purpose. But, even then, the requirements of reasonableness and fair play, which are emanations
from the doctrine of natural justice, must be observed: Niyami v. Union of India (1990) 4 SCC
516, paragraphs 11 and i2,

Probationer

Where under the retevant Rules the services of an unconfirmed probati can be terminated
by one month’s notice and there is no provision for extending the period of probation, he cannot
be deemed to have been confirmed merely on the expiry of Lhe statutory period of probation. No
question of given him an opp ity for terminating his employment on the expiry of the specified
period of probation arises; Muricipal Corporation v_ Ashok, (1991} 2 UISC 170, paragraph 6.

Promissory estoppel
The doctrine of promissory estoppel cannot be invoked when the petitioner knew all the fact and
there was no question of his being misled by the representation or the authority or the Government
was under a legal duty or prohibition to act in a particulate manner. or the application of the doctrine
would involve the violation of a statute, or the petitioner fatled to substantiate that he hadaltered
his position, relying on the alleged representation or the officer concerned was not competent and
acled beyond the scope of his authority, 50 that the alleged representation was ulirg vires; Vasant
v. Board of Trustees, AIR 1991 8C 14,

The doctring of promissory estoppel woltld operate where injustice would be cause to the
promisee if the promisor would be allowed to go back on the promise. But the facts giving rise to
the doctrine must be pleaded; Andhra 5.C. v. A.P.S.EB.. {1991) SCC 263, paragraphs 13-15.

Public inzerest litigation *

Public interest litigation is a proceeding in which an individual or group seeks relief in the
interest of the general public and not for its own purpose. The spate of such litigation has enriched
the taw, modified the traditional doctrine of lecus standi and led to the devising of new remedies
and procedures. OFf the numerous cases on the subject, the following are worth study, as illustrating
the basic and important features:—

(N S.P. Gupta v. Union of India, ATR 1982 SC 149, 194. (Scope and basic approach).

(i) D.C. Wadhwa v. State of Bihar, AIR 1987 SC 579, paragraph 38. (Locus Standi).
(éii) Ratlam Municipality v. Vardichand, AIR 1980 SC 1622. (General).
(iv) Fertilizer Corporation v, Union of Indie, AIR 1981 SC 344, (Locus Standi).

(v) Peaples’ Union for Democratic Rights v. Union of india, AIR 1982 SC 1473. {General)
(vi) State of H.P, v, Parent, AIR 1985 5C 910. (Mode of entertaining).

(v} Shivajirao v. Mahesh, AIR 1985 SC 194, paragraphs 35 and 36. (Mode of entertaining).

Regarding public interest litigation, a Calcutta case claborates as under :— '

“In case of public interest litigation, the persons concerned who move such writ application not
for enforcing his personal right but filed by public spirited and individual espousing the cause of
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large number of people who are suffering under some legal wrang or injury and such person or
determinated class of person is by reason of poverty, helplessness or disability or socially or
economically disadvantaged pesition, unable to approach the court for relief and in such case any
member of the public can maintain writ application.”

Class actions are illustrated by Order I, Rule 8 of the Code of Civil Procedure, 1908 and accord-
ing to Mr. Justice Bhagwati Prasad Banerjee, members of the same class can file a writ application
after obtaining leave of the court through ene member filing it in a‘representative capacity and in
such case the principle laid down in Order 1, Rule 8 is followed by which after notice is issued,
any member of the class affected by the order may join and the members of the class are bound by
such decision. This is permitted by law to avoid multiplicity of proceedings. However, according
to the Calcutta judgment (paragraph 14), the position is different regarding unincorporated
associations:—-

“Unincorporated associations are not legal persons and as such, writ petitions are not maintain-

able. An association could be formed to protect the interest of consumers, tenants or other

groups with the common interest but such group cannot move writ application. No aspect of
the representative Jaw has been changing more rapidly than the law governing standing and the
standing barrier has been substantially lowered in recent years, but en. the basis of the law
relating to standing as in England or in America as also in India, it can be held without any
difficulty that the writ petition at the instance of an association is not maintainable where the
association itself is not affected by any order. The members of such asseciation may be affected
by common order and may have common grievance, but for the purpose of enforcing the rights
of the members, writ petition at the instance of such association is not maintainable. The deor
of the writ court could be made open at the instance of persons or authorities under the aforesaid
four categories and to hold that every Tom, Dick and Harry can move the writ application would
render the standing requirement meaningless and would introduce a procedure which is nor

judicially recognised;" Sand Carriers v, Beard, AIR 1990 Cal 176,

Where irregularities in hospital administration of a Government hospital are alleged, the court
can appoint a commissioner to ascertain the facts. But is cannot issve mandamus directing the State
Government to appoint a commission of inguiry. It is discretionary to set upen a commission of
inquiry (unless the legislature passed a resolution). Where there is discretionary jurisdiction, no
mandamus can be issued; Siddha Raj Dhadda v. State, , AIR 1990 Raj 34.

The High Court of Punjab and Haryana has held in Dr. Naginder Singh v. Punjab University,
AIR 1990 P&H 157, that public interest litigation cannot be used to obtain a declaration about the
validity of a law without any specific injury to the petitioner. In the above case, Dr. Naginder Singh,
Director, Medical Diagnostic Centre, New Dayanand Medical College and Hospital, Ludhiana who
lost the election to the Senate, challenged the very Constitation of the Senale of the Punjab Univers-
ity. His argument was that section 13(1) of the Punjab University Act, 1947 which gave the
Chancellor power to nominate members on the Senate conferred an arbitrary power and was
unconstitutional. Apart from rejecting the argument on the merits, the High Court (Mr. Justice M.M.
Punchhi, now in the Supreme Court) made the foliowing observations in paragraph 7 of the Judg-
ment:—

“Lastly, we fail to see how the instant litigation is a public interest litigation. It 15 pure and
simple an attempt to seck declaration about the validity of a law without any specific injury to
the petitioner, In our law, without any specific injury to the petitioner, such a wrfl for mere
declaration to test the validity of law docs not lic. As held in; 5.P. Gupta v. Union of India,
AIR 1982 SC 149, the individual who moves the court for judicial redress must be acting bora
Jfide with a view to vindicating the cause of justice and if he is acting for personal gain or private
profit or out of political motivation or other oblique consideration, the court shoula net allow
itself to be acti vated at the instance of such person and must reject his applicadon at the
threshold. It was further held that as a matter of prudence and not as a rule of law, the court
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may confine this strategic exercise of jurisdiction to cases where legal wrong or legal injury is
caused to a determinate class or group of persons or the constitational or legal right of such
determinate class or group of persons is vielated and as far as possible, not entertain cases of
judicial redress. The petitioner’s learned counsel failed to identify and determine the class or
group of persons who are aggrieved against the vesting and use of the power to nomination of
Senate Members by the Chancellor of the University. The petitioner was a part of the Senate
in the yester year and, as stated earlier, he fought the election this time too, but failed. He has
rather, patently filed the instani petition with oblique motives having lost the election to the
Senate, with political motivation by accusing the Chancellor of politicising the Senate by
nomination. Thus, on the facts of this as we are of the considered view that the petitioner lacks
tocus standi o initiate the instant litigation as a public interest litigation and thus we reject his
petition at the very thresheld,”
The court sheuld not allow an unscrupulous person to vindicate his persenal grudge in the grab
or protecting a public or social interest: Chhetriya Samiti v. State of U.P., (1991} 1 5CJ 130,
paragraph &.
The court should not allow an unscrupulous persan to vindicate his personal grudge in the grab
of protecting a public or social interest; Subhas v. State of Bihar, {1991) 1 3CJ 564, paragrap‘h >
Elaborate directions have been given by the court for vindication of the public interest, in such
proceedings, informally instituted, e.g. for reforming hospitals or jails; Rakesh v. State of Bihar,
{1991} Supp (2) SCC 626; Mathur v. State of U.P., (1993) Supp (1) SCC 722, paragraphs 3 and 4.
An association cannot complain where only the personal rights of individual members are
affected. This is not subject to the doctrine of “public interest litigation”; 5.C.W.5.W, Arsn, v, State
of Karnataka, (1991} 2 SC 604, paragraph 7. ’
The law as to locus standi has been diluted by the advent of the doctrine of ‘public interest
litigagion'; BM.T. v. Muddappa, AIR 1919 5C 1902 paragraph 36. ’

Quasi-judicial authority

Quasi-Judicial orders of a superior administrative authority are binding on all subordinate
authorities. The High Court would interfere under article 226, in case a subordinate authority fails
1o follow the superior's order, irrespective of any question of mala fides; Union of India v. K.F.C.,
(1991} 2 UJSC 617, paragraph 6.

It is not open to the'parties before a quasi-judicial tribunal (as in the case of couris) to assail its
record of proceedings and the statement of facts made therein, as incorrect, unless steps are taken
before the same forum; Bhagwati v. D.S.M.D.C., (1990) 1 SCJ 433 paragraph 5.

Quo warranto

(uc warranto is a discretionary remedy which the court may grant or refuse according to
the facts and circumstances of each case. Thus, the court may refuse it where the application
was actuated by ill-will or malice, or uliedior motive; Mokhtiar v. Siate, AIR 199} P&H 20,
paragraph 6.

Reasons

An administrative act cannot be held to be mala fide or arbitrary, merely because reasons have
nat been giver, State of Bikar v. Ramjee, (1990) 3 SCJ 52, paragraph 8.

Where the Rule requires an authority to give its reasons where it disagrees with the report of
an Inguiry Officer, there is no need to record reasons where it agrees with the Inquiry Officer;
Maharashira 8.B. v. Gandhi; (1991) 2 §CC 718, paragraph 24,

Except where the Legislature has expressly or by necessary implication dispensed with the
requiternent 10 give feasons, every judicial or guasi-judicial authority {whether its decisions are
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subject 1o appeal, revision or judicial review or not) must record reasons for its decision; Mukherjee
v. Union of India, (1990} 3 SCJ 193, paragraphs 35-36 and 43 (CB).

Requirement to give reasons for the decisions of judicial or quasi-judicial authority is based on
the need to ensure fair play and to exclude arbitrary action or capricious decision; Maharashtra
5.B v. Gandhi, (1991) 2 SCC 716, paragraphs 20-21.

Reasonableness

Where an administrative action is prima focie unreasonable because there is no discemible
principle to justify it,the burden is shifted to the State to show that the impugned decision is an.
informed action, and in such a case, if the reasons are not recorded, the decision will be stuck
down as violative of article 14 of the Constitution, Sreelekha v, State of U.P.; (1991} 1 SCC 212,
paragraphs 18, 23, 29, 31 and 39-40.

In administrative law, ‘reasonableness’ has not the same meaning as in the law of torts, where
the test usea is that of a *reasonable man’. In administrative law, it simply indicates an improper
use or abuse of power. In this context. the court cannot interfere merely because the court thinks
that the administrative action or decision has been unwise; Mahajan v. JM.C., (1991) 3 SCC 91,
paragraphs 41, 43 and 45.

Relief

While finding that an educational insvwtion has wrongly interpreted the directions of the court,
the court may condorie the defect so far as the admissions already made on the basis of the wrong
interpretation, in order to save the admitted candidates (who were not at fault, Siare of Bihar v.
Sanjay, AIR 1990 SC 749, paragraph 6.

Equitable considerations weight with (he court partly in adjusting the rights of competing co-
employees under the Government, in matiers of seniority, promotion and the like; Dwarka v. Union
of India, AIR 1990 SC 418 paragraphs L1, 13-4,

The relief that may be granted under article 226 may be—

(a} setting aside an illegal order;

(#) declaratory;

(c} restitutionary (Refund of invalid tax);
(d) other consequential relief.

See the undermentioned cases:

(i) Calcutta Discount Co. v. 1.T.0., AIR 196] SC 372.
(it} BBL&T Merchants Association v. State of Bombay , AIR 1962 SC 486.
ity State of M.P. v. Bhailal, AIR 1964 SC £006.
(iv) Dwarka v, I.T.0., AIR 1966 SC 1.
(v) Desai v. Roshan, AIR 1976 8C 578.
(vi} Rambhadraiah v. Secretary, AIR 1981 SC 1653,

Remedy-extraordinary and discretionary

The remedy of writ is—
{a) extraordinary;
()] discrciinnary (Unless a fundamental right is involved);
(¢) dependent on there being a cause of action;
{d) exercisable only against the parties before the Court.

The undermentioned cases illustrate the above aspects:
(i) Abrakam v. LT.0., AIR 1961 SC 609 (Altemnative remedy).
(i) Siate of Rajasthan v. Karam Chand, AIR 1965 SC 913 (Fundamental right).
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(i} Khurai Municipaliry v. Kamal Kumar, AIR 1965 SC 132] (Mandatory provision
violated).
(iv}y Bhopla Sugar Indusiry v. I.T.O., . AIR 1967 SC 5949 (Alternative remedy).

Res Judicata

Where there has been a decision on the merits, Lthe rule of construclive res judicata will be
applicable to bar a second application founded on the same cause of action or as regards relief,
which were asked for but not granted in the previous proceeding under article 226, or as regards a
ground which cught to have been taken in the previous application, according to Explanation 1V
to section 11,Code of Civil Procedure; Direct Recruit Association v. State of Maharashira, AIR
1990 SC 1607, paragraph 35.

Service matters

In a writ proceeding relating 1o a service matter, even where the petition is dismissed an the
merits, the court may recommend a lesser punishment in view of the meritorious service of the
delinquent; Laxmi Shanker v. Union of India, AIR 1991 SC 1970, paragraphs 5, 7; Katarki v, State
of Karnataka, AIR 1991 SC 1241, paragraph 6.

State Gavernment

Direclion given by the High Court under anicle 226 cannot be altered by the State Government;
Parukutty Mannadissiar v. State of Kerala, , AIR 1990 5C 817, 819, paragraphs 4-6.

Statutory Authority

.The count would interfere where the statutory authority blindly acts in compliance with the direc-
tion or advice given by the Government or the Commission; Negaraj v. Syndicate Bank, (1991} 2
UISC paragraphs 15,17 and 19.

Sigtutory instrument

A siatlory instrument may be ultra vires if it nbuses its power by acting in bad faith; Supreme
Court Employees v. Union of India, AIR 1990 338 SC, paragraph 105.

Tax

Even where a petition under article 226 would lie for refund on the ground of declaration of
unconstitutionality of a wax, the court would not bound to order refund automatically; Orissa Cement
v. State of Orissa, AIR 1951 SC 1676, paragraphs 72-73 (3 Judges).

A refund of tax already collected may be ordered in a proceeding for @ mandamus as a
consequential relief for the enforcement of fundamental rights; Salonab Tea v. Supdl. of Taxes,
AIR 1990 5C 772, pamgraph 6.

Tribunat

Even whert the jurisdiction of the courts is excluded by the stamte or the constitution itself, e.g.
under article 226 (2), the Supreme Court retains its jurisdiction to decide the parameters of the
jurisdiction of the Tribunal which depends upon an imerpresation of the constitution or the statute
(as the case may be). What is excluded is the power of the courts to sit in judgment over the merits
of the Tribunal's decision; State of TN. v. Siare of Karnataka, (1991) 2 UISC 134
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Unincorporaled association .

An unincorporated association does not fall within any of the above categories. Unincorporated
associations are not legal “persons™ and, as such, writ petitions are not maintainable by them. An
association could be formed to protect the interests of consumers, tenants or other groups, with
commeon interest, but such a group cannot move a writ application, if it is not incorporated. Nor
can they move writ applicalion as a public interest litigation in a representative capacity; Land
Cavrriers Owners Union v. Trustees Board of Calcatta, AIR 1990 Cal 176, paragraphs 13 and 14
{Bhagabati Prasad Banerjes, J.}J.

Universities

The Chancellor, when acting under section 31(8) {a), U.P. State Universities Act, 1873, is not
acting in a quasi-judicial capacity, but in an administrative capacity. There is no provision in the
section for hearing, and natural justice cannot be implied. Of course, the Chancellor has to act
properly and ior the purpose for which the power in conferred. He must take a decision in accord-
ance with the Act and the statutes of the University. he must not be guided by extraneous or irelev-
ant considerations, He must not act illegally, imrationally or arbiranily; Neelima Misra v. Harinder
Kumar Paintal, AIR 1990 5C 1402, 1410, 1411, parmgraphs 24-26,

Waiver

A candidate cannot be forced to withdraw an application for admission to medical college. “If a
candidate can withdraw his application for admission to Medical/Dental college, he can certainly
withdraw the application for admission to Medical/ Denval college or physiotherapy course.'” The
High Court pointed out that there was no rule by which the High Courts could obtain the candidate’s
signaturc on an application for withdrawatl; 5.X. Awatramane v. State of Gujarat, AIR 1990 Guj
65, 13, paragraph §3 (R.C. Mankad, 1.).

As held in Bashesharnath v, LT.C, AIR 1959 SC 149, article 14 is in the nature of an admonition
to the S1ate, There cannot be a waiver of fundamental rights. If a person who has taken an examina-
tion agrees (when applying for re-evaluation) to abide by the notification which prohibits re-rank-
ing, that pan of the notification is not binding on him; Ajay Bansal v. Bangalore Universiry, AIR
1990 Karn 225, paragraph 17.

1226A. Constitutional validity of Central laws not to be considered in
proceedings under article 226.—{Rep. by the Constitution (Forty-third Amendment)
Act, 1977, sec. 8 (w.ef 13-4-1978)].

227. Power of superintendence over all courts by the High Counrt—2[(1) Every
High Court shall have superintendence over all courts and tribunals throughout the
territories in relation to which it exercises jurisdiction.]

{2} Without prcju\dice to the generality of the foregoing provision, the High Court
may—

{a} call for returns from such courts;
(&) make and issue genera! rules and prescribe forms for regulating the practice and
proceedings of such courts; and

L. Ins. by the Constitutian {Forty-second Amendment) Act, 1976, sec. 39 (w.e.f. 1-2-1977),

2. Clause (1) has been successively subs. by the Constituion {Forty-second Amendment) Act, 1976, sec.
40 (w.e.f, 21-2-1977) and the Constitution (Forty-fourth Amendment) Act, 1978, sec. 31 to read as
obove (w.e.f. 20-6- 1979). :
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{c) prescrible forms in which books, entries and accounts shafl be kept by the

officers of any such courts.

(3 The High Court may also settle tables of fees to be allowed to the sheriff and all
clerks and officers of such courts and to attorneys, advocates and pleaders practising
therein:

Provided that any rules made, forms preseribed or tables settled under clause (2) or
clause (3) shall not be inconsistent with the provision of any law for the time being in
force, and shall require the previous approval of the Governor.

{4) Nothing in this article shall be deemed to confer on a High Court powets of
superintendence over any courl of tribunal constituted by or under any [aw relating to

the Armed Forces.
l[s *x]

Notes on Articte 227

Interference under article 227 (1) can be suo moru, but cannot be resorted to merely because the
High Court takes a different view on the merits.Generally, it is limited to want of jurisdicticn errors
of law, perverse Mindings, gross violation of natural justice and so on.

See the undermentioned cases:

{f} Nibaran v. Mahendra, AIR 1963 SC 1895,

() D.N. Banerjee v. Mukherjee, (1953) SCR 302, 304.
ity Chandavarka v. Ashalaia, (1986} 4 SCC 447,
(iv) Mohd. Yunus v. Mohd, Mustague, AIR 1984 5C 38.

West Bengal Act 25 of 1988 has inserted, in the Cede of Civil Procedure, 1908, a new section
115A, giving revisional jurisdiction to the District Court The new section 1 15A, énter alia bars
further revision “by the High Court or any other cournt™, by providing that the decision of the District
Court on such proceeding shall be final. But the Calcutta High Court has held, that the Act cannot
deprive the High Coun of it power of superintendence under article 227 of the Constitution. “No
legislation—and far less a State legislation—can forfeit, limif curtails enlarge or abridge the power
under article 227 of the Constintion. By ordinary process of legislation, even the Union Legislature
cannot do i, Umaji v. Radhikabai, AIR 1988 S5C 1272, following Paltu Dutta v. S.M, Nibedita,
AIR 1990 Cgl 262, 265, paragraph 11 (A.K. Nandi J}.

Scope and nature

JTurisdiction vested in the High Court under article 277 is a revisional jurisdiction and,
accordingly, no Letters Patent Appeal is competent from an order passed by a single Judge in exerc-
ise of such jurisdiction; Sushilabai v. Mthalchend, (1993) Supp (1) SCC 11, pamagraph 4; R.D. CCB
v. Dinkar, (1993) Supp ()} 8CC 9, paragraph 3.

This power (power under anticle 227) does not vest the High Court with any unlimited preroga-
tive 1o carrect all species of hardship or wrong decisions made within the limits of the jurisdiction
of the court or tribunal; Nizzar v. Varghese, AIR 1992 Ker 312,

The High Court would not interfere with a finding of fact, within the jurisdiction of the inferior
tribunal, except where it is perverse or not based on any material whatever, or the conclussion
arrived at is such that no reasonable tribunal could possibly have come to, or it has resulted in
manifesting injustice; Mani v. Phiroz. AIR 1991 SC 1492, paragraph 16.

I. Clause (5} was ins. by Conslitution (Forty-second Amendment) Act, 1976, sec, 40 (w.e.f. 1-2-1977) and
omitied by the Constitution (Forty-forth Amendment) Act, 1978, sec. 31 (w.e.f. 20-6-1979),
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Reasons

Where a statutory appellate tribunal brushes aside the well- reasoned order of the primary statutory
authority, on conjectures and without giving cogent reasons, {here is an emor apparent on the record,
and the High Coun may interfere; State of W.B. v. Amd, (1991) Supp (1} SC 414, paragraphl L.

Jurisdictional
Relief under art. 227 is granted against inferior tnbunals where the tribunal decides wrongly, a
question as o its own jurisdiction; Ram Prasad v. STA.T. |, AIR 1993 MP 92, paragraph 7 (DB).

Locus Standi

Any person who is likely to be affected by the impugned orler, even though he has no present interest
‘in the property, is entided to make an application under art. 227, In the case of a public injury, even a
neighbour has been allowed to apply; Sarada v. Shakuntala, AIR 1991 AP 20, paragraph 9.

. 228. Transfer of certain cases to High Court.—If the High Court is satisfied that
a case pending in a court subordinate to it involves a substantial question of law as to
the interpretation of this Constitution the determination of which is necessary for the
disposat of the case, ! [it shall withdraw the case and %[***] may—-],

(a) cither dispose of the case itself, or

(b) determine the said question of law and return the case to the court from which
the case has been so withdrawn together with a copy of its judgment on such
question, and the said court shall on receipt thereof proceed to dispose of the
case in conformity with such judgment.

228A. Special provisions as to disposal of questions relating to constitutional
validity of State Laws.—[Rep. by the Constitution { Forty-third Amendment) Act, 1977,
sec. 10 (w.ef. 13-4-1978}]. N

. 229. Officers and servants and the expenses of High Courts.—(1) Appointments
of officers and servants of a High Court shall be made by the Chief Justice of the Court
or such other Judge or officer of the court as he may direci:

Provided that the Governor of the State*[***] may by rule require that in such cases
as may be specified in the rule no person not already attached to the court shall be
appointed to any office connected with the. court save after consultation with the State
Public Service Commission.

(2) Subject to the provisions of any law made by the Legislature of the State, the
conditions of service of officers and servants of a High Court shall be such as may be

1. Subs. by the Constitution (Forty-second Amendment) Act, 1975, sec. 41, for "it shal] withdraw the case
and may—" (w.e.f. 1-2-1977). .

2. The words, figure and letter, “subject to the Provisions of article 131A”, omitted by the Constitution
{Forty-third Amendment) Act, 1977, sec. 9 (w.e.f. 13- 4-1978).

3. Ins. by the Constitution (Forty-sccond Amendment) Act, 1976, sec. 42 (w.edf. 1-2-1977).

4. The words “in which the High Court has its principal seat” omitted by the Constitution (Seventh
Amendment) Act, 1956, sec. 29 and Sch.
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prescribed by rules made by the Chief Justice of the Court or by some other Judge or
officer of the court authorised by the Chief Justice to make rules for the purpose :

Provided that the rules made under this clause shall, so far as they relate to salaries
allowances, leave or pensions, require the approval of the Governor of the State'[***].

(3) The administrative expenses of a High Court, including all salaries, aliowances
and pensions payable to or in respect of the officers and servants of the court, shall be
charged upon the Consolidated Fund of the State, and any fees or other moneys taken
by the court shall form part of that Fund.

Notes on article 229
Rute made under article 229 (1) and (2) proviso must be observed. An appointinent made by

the Chief Justice without consulting the Public Service Commission is not proper; H.C. Putiaswamy
A. v. Chief Justice of Karnataka High Court, AIR 1991 SC 295.

2[230. Extension of jurisdiction of High Courts to Union territories.—{1) Parlia-
ment may by law extend the jurisdiction of a High Court to, or exctude the jurisdiction
of & High Court from, any Union territory.

(2) Where the High Count of a State exercises jurisdiction in\relati.nn to a Union
territory,—
(a) nothing in this Constitution shall be construed as empowering the Leglslalure
of the State of increase, resirict or abolish that jurisdiction; and
(b) the reference in article 227 to the Governor shall, in relation to any rules, forms
or tables for subordinate courts in that territory, be construed as a reference to
the President.

231. Establishment of a common High Court for two or more States—{1}
Notwithstznding anything contained in the preceding provisions of this Chapter, Parlia-
ment may by law establish a common High Coun for two or more States or for two or
more States and a Union Temitory.

(2) In relation to any such High Court,—

(a) the reference in article 217 to the Governor of the State shali be construed as a
reference to the Governors of all the States in relation to which the High Coun
exercises jurisdiction;

{b} the reference in article 227 to the Governor shall, in relation to any rules, forms
or tables for subordinate courns, be construed as a reference to the Governor of
the State in which the subordinated courts are situate; and

{c) the references in articles 219 and 229 to the State shall bé construed as a refer-
ence to the State in which the High Court has its principal seat:

Provided that if such principal seat is in a Union territory, the references in articles
210 and 229 to the Governor, Public Service Commission, Legislature and Consolidated
Fund of the State shall be construed respectively as references to the President, Union
Public Service Commission, Parliament and Consolidated Fund of India.]

l. Omitred by the Constitution (Seventh A d Act, 1956, sec, 29 ond Sch.
2. Subs. by the Constitation (Seventh Anxndment) Acl, 1956, tec. L6, for articles 230, 231 and 232
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CHAPTER VI—SUBORDINATE COURTS

233. Appointment of district judges.—{(1) Appointments of persons to be, and the
posting and promotion of, district judges in any State shall be made by the Governor of
the State in consultation with the High Court exercising jurisdiction in relation to such
State.

(2) A person not already in the service of the Union or of the State shall only be
eligible to be appointed a district judge if he has been for not less than seven years an
advacate or a pleader and is recommended by the High Count for appointment.

Notes on Articles 233

A rule providing for direct recruitment from their bar cannot be challenged under article 14;
Orissa JSA v. State, AIR 1991 3C 382,

1[233A. Validation of appointment of, and judgments, etc., delivered by, certain
district judges.—Notwithstanding any judgment, decree or order of any count,—
(a)}(i) no appointment of any person already in the judicial service of a State or of any
person who has been for not less than seven years an advocate or a pleader, to
be a district judge in that State, and
(if) no posting, promotion or transfer of any such person as a district judge,
made at any time before the commencement of the Constitution (Twentieth Amendment)
Act, 1966, otherwise than in accordance with the provisions of article 233 or article 235
shall be deemed to be illegat or void or ever to have become illegal or void by reason
only of the fact that such appointment, posting, promotion or transfer was not made in
accordance with the said provisions;

(b) no jurisdiction exercised, no judgment, decree, sentence or order passed or
made, and no other act or proceeding done or taken, before the commencement
of the Constitution (Twenticth Amendment) Act, 1966 by, or before, any person
appeinted, posted, promoted or transferred as a district judge in any State other-
wise than in accordance with the provisions of article 233 or article 235 shall
be deemed to be illegal or invalid or ever to have become illegal or invalid by
reason only of the fact that such appoiniment, posling, promotion or transfer was
not made in accordance with the said provisions.]

234, Recruitment of persons other than district judges to the judicial service.—
Appointments of persons other than district judges to the judicial service of a State shall
be made by the Governor of the State in accordance with rules made by him in that
behalf after consuitation with the State Public Service Commission and with the High
Court exercising jurisdiction in relation to such State,

235. Control over subordinate courts.—The control over district courts and courts
subordinate thercto including the posting and prometion of, and the grant of leave to,
persons belonging to the judicial service of a State and holding any post inferior 10 the

1. Ins. by the Constitution {Twesnticth Amendment) Act, 1966, scc, 2.
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post of district shat} be vested in the High Court, but nothing in this article shall be
construed as taking away from any such person any right of appeal which he may have
under the law regulating the conditions of his service or as authorising the High Count
to deal with him otherwise than in accordance with the conditions of his service
prescribed under such law.

Notes on Article 235
The leading cases on article 235 are the following :—
(¢} State of Assam v. Ranga Mohammed, AIR 1967 SC 903.
(if) Shemsher v. Siate of Punjab, AIR 1974 5C 2192,
(iii) Tej Pai v. Staie of U.P.,(1985) 3 SCC 604,
All these cases elucidate the cxpressed “Control” in aticle 235.

236. Interpretation.-——In this chapter—

(a) the expression ‘district judge’ includes judge of a city civil court, additional
district judge, joint district judge, assistant district judge, chief judge of a small
cause court, chicf presidency magistrate, additional chicf presidency magistrate,
sessions judge, additional sessions judge and assistant sessions judge;

{b) the expression “judicial service” means a service consisting exclusively of
persons intended to fill the post of district judge and other civil judicial posts
inferior to the post of district judge.

Notes on Article 236
See All India Judges Association v. Union of India, AIR 1992 SC 165, paragraphs 1214,

237. Application of the provisions of this Chapter to certain class or classes of
magistrates.—The Governor may by public notification direct that the foregoing
provisions of this chapter and any rules made thereunder shall with effect from such
date as may be fixed by him in that behalf apply in relation to any class or classes of
magistratesin the State as they apply in relation to persons appointed to the judicial
service of the State subject to such exceptions and modifications as may be specified in
the notification.

PART ViI—The States in Part B of the First Schedule.—[Rep. by the Constitution
(Seventh Amendment) Act, 1956, sec, 29 and Sch. |



PART VIII

YTHE UNION TERRITQORIES]

2[239. Administration of Union territories.—(1)} Save as otherwise provided by
Parliament by law, every Union lerritery shall be administered by the President acting,
to such extent as he thinks fit, through an administrator to be appointed by him with
such designation as he may specify.

{2) Notwithstanding anything contained in Part VI, the President may appoint the
Governor of a State as the administrator of an adjoining Union territory, and where a
Governor is so appoin‘ed, he shall exercise his functions as such administrator
independently of his Council of Ministers.]

3[239:\. Creation of local Legislatures or Council of Ministers or both for certain
Union territories.—(1) Parliament may by law create “[for the Union territories of
5[**:1 ﬁ[t**] 7[8[9[P0ndicherry}]]w[***]

(a) a body, whether elected or partly nominated and partly elected, to function as a
Legislature for the Union territory, or
(b) a Council of Ministers,
or both with such constitution, powers and functions, in each case, as may be specified
in the law. )

(2) Any such law as is referred to in clause (1) shall not be deemed to be an amend-
ment of this Constitution for the purposes of article 368 notwithstanding that it contains
any provision which amends or has the effect of amending this Constitution.]

"[239AA. Special provisions with respect te Delhi—(1} As from the date of
commencement of the Constitution (Sixty-ninth Amendment) Act, 1991, the Union
teritory of Delhi shajl be called the National Capital Territory of Delhi (hereafier in this
Part referred to as the National Capital Terriroty ) and the administrator thereof appointed
under article 239 shall be designated as the Lieutenant Governor.

I. Subs. by the Constitution (Seventh Amendment) Act, 1956, sec. 17, for ihe heading “THE STATES IN
PART C OF THE FIRST SCHEDULE".
2. Subs. by the Constitution (Seventh Amendment) Act, 1956, sec. 17, for articles 239 and 240,
3. 1Ins. by the Constitution (For h Amend ) Act, 1962, sec. 4.
4. Subs. by the Goa, Daman and Diu Reorganisation Act, 1987 (I8 of 1987), sec. 63, for “fer any of the
Union Temitories of Goa, Daman and Diu and Pondicherry™ (w.e.f. 30-5-1987).
5. The words “Himachal Pradesh”, omited by the State of Himachal Pradesh Act, 1970 (53 of 1970}, sec.
46 (wef. 25-1- 1971).
6. The words "Manipur, Tripura”, omitted by the MNorth-Eastern Areas (Reorganisation) Act, 1971 (81 of
1971), sec. 71 (w.el. 25-1-1972).
7. Subs, by the Constitution (Thiny-seventh Amendment} Act, 1971, see, 2, for “Goa, Daman and Diu,
and Pondicherry™ (w.e.f. 15-2- 1972).
8. Subs. by the Constitution (Thirry-seventh Amendment} Act, 1975, sec. 2, for “Pondicherry and Mizoram®.
9. Subs. by the State of Arunachal Pradesh Act, 1986 (69 of 1988), sec. 42, for “Pondicherry and
Arunachal Pradesh” (w.e.f. 20-2- 1987).
10. The Word “Mizoram™ omilted by the State of Mizoram Act, 1986 (34 of 1986), sec. 39 (w.ef. 20-2-1987),
). 1ns. by the Constitution (Sixty-ninth Amendment} Act, 1991, sec. 2.

175
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(2) (o) There shall be a Legislative Assembly for the National Capital Territory and the
seats in such Assembly shall be filled by members chosen by direct election
from territorial consituencies in the National Capital Territory.

(b) The total number of seats in the Legislative Assembly, the number of seats
reserved for Scheduled Castes, the division of the National Capital Territory into
territorial constituencies (including the basis for such division) and all other
matters relating to the functioning of the Legislative Assembly shall be regulated
by law made by Parliament.

{c) The provisions of articles 324 to 327 and 329 shall apply in relation to the
Naticnal Capital Territory, the Legislative Assembly of the National Capital
Territory and the members thereof as they apply, in relation to a State, the
Legislative Assembly of a State and the members thereof respectively; and any
reference in articles 326 and 329 to “appropriate Legislature” shall be deemed
10 be a reference 1o Parliament,

* (3) (z) Subject to the provisions of this Constitution, the Legislative Assembly shall
have power to make laws for the whole or any part of the Naticnal Capital
Territory with respect to any of the matters enumerated in the State List or in
the Concurrent List in so far as any such matter is applicable to Union territories
except matters with respect 1o Entries 1, 2 and 18 of the State List and Entries
64, 65 and 66 of that List in so far as they relate to the said Entries 1, 2 and 18.

(&) Nothing in sub-clause (a) shall derogate from the powers of Parliament under
this Constitution to make laws with respect to any matter for a Union territory
or any part thereof.

(c¢) If any provision of a law made by the Legislative Assembly with respect to any
matter is repugnant to any provision of a Jaw made by Parliament with respect
to that maiter, whether passed before or after the law made by the Legislative
Assembly, or of an earlier law, other than a law made by the Legislative Assem-
bly, then, in either case, the law made by Parliament, or, as the case may be,
such earlier law, shall prevail and the law made by the Legislative Assembly
shall, to the extent of the repugnancy, be void: '

Provided that if any such law made by the Legislative Assembly has been reserved
for the consideration of the President and has received his assent, such law shall prevai
in the Nationz! Capital Territory:

Provided further that nothing in this sub-clause shall prevent Parliament from enact-
ing at any time any law with respect to the same matter including a law adding to
amending, varying or repealing the law so made by the Legislative Assembly.

(4) There shall be a Council of Ministers consisting of not more than ten per cent of
the total number of members in the Legislative Assembly, with the Chief Minister at
the head to aid and advise the Lieutenant Governor in the exercise of his functions in
relation to matters with respect to which the Legislative Assembly has power to make
laws, except in so far as he is, by or under any law, required to act in his discretion:

Provided that in the case of difference of opinion between the Lieutenant Governor
and his Ministers on any matter, the Lieutenant Governor shall refer it to the President
for decision and act according to the decision given thereon by the President and pending
such decision it shall be competent for the Lieutenant Governor in any case where the
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matter, in his opinion, is so urgent that it is necessary for him to take immediate
action, to take such action or to give such direction in the matter as he deems
necessary.

(5) The Chief Minister shall be appointed by the President and the other Ministers
shall be appointed by the President on the advice of the Chief Minister and the Minister
shall hold office during the pleasure of the President.

(6) The Council of Ministers shall be collectively responsible to the Legislative
Assembly.

l[('J')(a)] Parliament may, by law, make provisions for giving effect 1o, or supplement in the
provisions contained in the foregoing clauses and for all matters incidental or consequential
thereto.

(b} Any such law as is referred to in sub-clause (a) shall not be deemed to be
an amendment of this constitution for the purposes for the article 368 notwithstand-
ing that it contaips any provision which amends or has the effect of amending this
constitution.] .

(8) The provisions of article 239B shall, so far as may be, apply in relation 10 the
National Capital Termritory, the Lieutenant Governor and the Legislative Assembly, as
they apply in relation to the Union territory of Pondicherry, the administrator and
its Legislature, respectively; and any reference in that article to “clause (1) of anticle
239A" shall be deemed to be a reference to this article or article 239AB, as the case
may be.]

}[239AB. Provision in case of failure of constitutional machinery —If the Presi-
dent, on receipt of a report from the Licutenant Govemor or otherwise, is satisfied—
(a) that a situation has arisen in which the administration of the National Capital
Territory cannot be carried on in accordance with the provisions of article
239AA or of any law made in pursuance of that article: or
{¥) that for the proper administration of the National Capital Territory it is necessary
ar expedient so to do,
the President may by order suspend the operation of any provision of article 239AA or
of all or any of the provisions of any law made in pursuance of that article for such
period and subject to such conditions as may be specified in such law and make such
incidental and consegitential provisions as may appear to him to be necessary or expedi-
ent for administering the National Capital Territory in accordance with the provisions
of article 239 and article 239AA ]

*[239B. Power of administrator lo promulgate Ordinances during recess of
Legislature,—{1) If at any time, except when the Legislature of 5|lhe Union temitory

1. Subs. by the Constitution (Seveniieth Amcndment) Aci, 1992, sec. 3 (i), for the brockets and figure
“7¥ (wed, 21.12- 199]).

Ins. by the Constitution {Seventieth Ames ) Act, 1992, sec, 3 (ifi) (w.e.f. 21-12- 19491,

Ins, by the Constitution (Sixiy-ninth A d Y Act, 1991, sec. 2 (w.el. 1-2-1992).

las. by the Constitution (Twenty-scvenih Amendmenty Act, 1971, sec. 3 (we.f. J0-12-1971).

Subs. by the Goa. Daman and Diu Reorganisation Act, 1987 (18 of 1987), sec. 63, for “a Union territory
referred to in clause (1) of anicle 239A" (w.e. (. 30-5- 1987).

o
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of Pondicherry] is in session, the administrator thereof is satisfied that circumsiances
exist which render it necessary for him to take immediate action, he may promulgate
such Ordinances as the circumstances appear to him to require:

Provided that ne such Ordinance shall be promulgated by the administrator except
after obtaining instructions from the President in that behalf:

Provided further that whenever the said Legislature is dissolved, or its functioning
remains suspended on account of any action taken under any such law as is referred to
in clause (1) of article 239A, the administrator shall not promulgate any Ordinance
during the peried of such dissolution or suspension.

{2) An Ordinance promulgated under this article in pursuance of instructions from
the President shall be deemed to be an Act of the Legislature of the Union territory
which has been duly enacted after complying with the provisions in that behalf contained
in any such law as is referred to in clause (1} of article 239A, but every such Ordinance—

{a) shall be laid before the Legislature of the Union territory and shall cease to
operate at the expiration of six weeks from the reassembly of the Legislature or
if, before the expiration of that period, a resolution disapproving it is passed by
the Legislature, upon the passing of the resolution; and

(b) may be withdrawn at any time by the administrator after obtaining instructions
from the President in that behalf.

(3) If and so far as an Ordinance under this article makes any provision which would
nol be valid if enacted in an Act of the Legislature of the Union territory made after
complying with the provisions in that behalf contained in any such law as is referred to
in clause {1) of article 239A, it shall be void.]

'Isu]

240. Power of President to make regulations for certain Union territories.—(1)
The President may make regulations for the peace, progress and good government of
the Union territory of—

{a) the ‘Andaman and Nicobar Islands;
zi(b) Lakshadweep;]

"[(c) Dadra and Nagar Haveli;]

‘[sl(d) Daman and Diu;]]
°[(e) Pondicherry;]
Twee)

1. Clause (4) was ins. by the Coastitution (Thirty-eight Amendment) Act, 1975, sec. 4 (retrospectively)
and omitted by the Consfitution (Forty-fourth Amendment) Act, 1978, sec, 32 (we.f, 20-6-1979),

. Subs. by the Laccadive, Minicoy and Amindivi islands (Alternation of Name)} Act, 1973 (34 of 1973),
sec. 4, for epury (b) (w.ef. 1-11-1973).

. Ins. by the Constitution (Tenth Amendment) Act, 1961, sec. 3.

Subs. by Goa. Danwn and Diu Reorganisation Act, 1987 {18 of 1987). sec. 63. for entry (d) (w.e.{ 30-5-1987).

Ins. by the Constitution (Twelfth Amendment) Act, 1962, sec, 3.

. Ins. by the Constitution (Fourteenth Amendment) Act, 1962, sec. 5 and sec. 7 (w.e.i. 16-3-1962).

Entries (f) and (g) which were ins, by the Constitution (Twenty-seventh Amendment) Act, 1972, sec. 4

(w.e.f. 15-2-1972) omitted by the State of Mizoram Act, 1986 (34 of 1986), sec. 39 (w.e.f. 20-2-1987)

and the State of Arunachal Pradesh Act, 1986 (69 of 1986), sec. 42 (w.e.f. 20-2-1987) respectively.

(o]

St
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'[Provided that when any body is created under article 239A to function as a Legisla-
ure for the 2[Unit)n territory of "[‘[SPondicherry]]ﬁ[“‘] the President shall not make
iy regulation for the peace, progress and good government of that Union territory with
:ffect from the date appointed for the first meeting of the Legislature:)

[Provided further that when svery the body functioning as a Legislature for the
Union Territory of J‘[“iijondichw}r]]6[’“"1 is dissolved, or the funciioning of that body
as such Legislature remains suspended on account of any action taken under any such
law as is referred to in clause (1) or article 239A, the Prestdent may, during the period
of such dissolution or suspension, make regulations for the peace, progress and good
government of that Union territory.]

(2) Any regulation so made may repeal or amend any Act made by Parliament or
¥any other law], which is for the time being applicable to the Union temitory and, when
promulgated by the President, shall have the same force and effect as an Act of Parlia-
ment which applies to that territory )

241. High Courts for Union territories —{1) Parliament may by law constitute a
High Court for a ‘Q{Union territory) or declare any court in any l°[sm:h territory] to be
a High Court for all or any of the purposes of this Constitution,

(2) The provisions of Chapter V of Part VI shall apply in relation to every High Court
referred to in clause (1) as they apply in relation to a High Coun referred to in article
214 subject to such modifications or exceptions as Parliament may be law provide.

Y[(3) Subject to the provisions of this Constilution and to the provisions of any law
of the appropriate Legislature made by virtue of powers conferred on that Legislature
by or under this Constitution, every High Court exercising jurisdiction immediately
before the commencement of the Constitution (chentf'l Amendment) Act, 1956, in rela-
tion to any Union temritory shall continue to excreise such jurisdiclion in relation to that
territory after such commencement.

1. Ins. by the Constitution (Fourteenth Amendment) Act, 1962, s¢e. 5.
2. Ins. by Constitution {Twenty-seventh Amendment) Act, 1971, sec, 4 (w.e.f. 15-2-1972).
3. Subs, by the Goa, Darman and Diu Reorganisation Act, 1987 (18 of 1987}, sec. 63, for “Goa, Daman and
Diu or Popdicherry” (w.c.l. 30-5-1987).
4. Subs. by the Constitution (Thiny-seventh Amendment) Act, 1975, sec. 3, for “Pendicherry or
- Mizoram”.
5. Subs. by the Statc of Arunachal Pradesh Act, 1986 (69 of 1986), sec. 42, for “Pondichemy of Arunachal
Pradesh” (w.c.d. 20-2-1987).
6. The word, “Mizoram” omitted by the State of Mizoram Act, 1936 (34 of 1986), scc. 39 (w.e.f.
20-2-1987).
7. Ins. by the Constitution (Twenty-scventh Amendment) Acy, 1971, sec. 4 (w.e.l. 15.2-1972).
8, Subs, by the Constitution (Twemty-seventh Amendment) Act, 1971, see, 4, for “any existing law' (w.ef,
15- 2-1972).
9. Subs, by the Constitution {Seventh A d } Act, 1956, sec. 29 and Sch. for “State Specified in Part
C of the First Schedule”. .
10. Subs, by the Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch.. for “such Stte™,
L1, Subs, by the Constitution {Scventh Amendment) Act, 1956, sec. 29 and Sch,, for clauses (3} and (4).
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(4) Nothing in this article derogates from the power of Parliament to extend or
exclude the jurisdiction of a High Court for a State to, or from, any Union territory or
part thereof.]

Notes on Article 241

By virtue of article 241 read with anticle 214 subject to Parliamentary modificatious High Count
for a Union territory has the same status as High Court for a State (a) as it is a Coun of record, (b)
its judge is eligible for appointment as a Supreme Court judge; Deen Dayal v. Union of India, AIR
1991 AP 307 paragraphs 7-8.

242. Coorg.—[Rep. by the Constitution (Seventh Amendment} Act, 1956, sec. 29 and
Sch.}

PART IX. —The territories in Part D of the First Schedule and other territories
not specifted in that Schedule.—{Rep. by the Constiturion {Seventh Amendment} Act,
1956, sec. 29 and Sch.]



'[PART IX

THE PANCHAYATS

243. Definitions.—In this Par, unless the context otherwise requires. —

{a) "districl” means a district in a State;

(¥) “Gram Sabha” means a body consisting of persons registered in the clectoral
rolls relating to a village comprised within the area of Panchayat at the village
level;

{c) “intermediale level” means a level between the village and district levels
specified by the Governor of a State by public notification to be the intermedi-
ate level for the purposes of this Part;

(d) “Panchayal" means an institution (by whatever name called) of self-govern-
ment ¢constiluted under Article 243B, for the rural areas;

{¢) “Panchayat area” means the territorial area of a Panchayat;

(H “population” means the population as ascertained at the last preceding census
of which the relevant figures have been published;

(g) “village” means a village specified by the Governor by public notification to
be a village for the purposes of this Part and includes a group of villages so
specified.

243A. Gram Sabha.—A Gram Sabha may exercise such powers and perform such
functions at the village level as the Legislature of a State may by law, provide.

243B. Constitution of Panchayats.—{1} There shall be constituted in every State,
Panchayats at the village, intermediate and district levels in accordance with the
provisions of this Part.

(2} Notwithstanding anything in Clause {1}, Panchayats at the intermediate level may
not be constituted in a State having a population not exceeding twenty lakhs.

243C. Compaositipn of Panchayats.—(1) Subject to the provisions of this Par, the
Legislature of a State may, by law, make provisions with respect to the composition of
Panchayats:

Provided that the ratio between the population of the territorial area of a Panchayat
at any level and the number of seats in such Panchayat to be filled election shall, so far
as practicable, be the same throughout the State.

{2) All the seats in a Panchayat shall be filled by persons chosen by direct election
from territorial constituencies in the Panchayat area and, for this purpose, cach
Panchayal ar¢a shall be divided into temitorial constituencies in such manner that the
ratio between the population of each constituency and the number of seats allotted 1o it
shall, so far as practicable, be the same throughout the Panchayat area.

(3) The Legislature of a State may, by law, provide for the representation—

1. PART-IX-[ The temitories in Pan D of the First Schedule and other territoies not specified in that
Schedule.] Rep. by the Constitution (Scventh Amendment) Act, 1956, sec. 29 and Sch. and Ins. by the
Constitution (Scveaty-third Amendment) Act, 1992, sec. 2,
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(@) of the Chairpersons of the Panchayats at the village level, in the Panchayats
the intermediate level or, in the case of a State not having Panchayats at th
intermediate level, in the Panchayats at the district level;

{b} of the Chairpersons of the Panchayats at the intermediate level, in th
Panchayats at the district level;

(c) of the members of the House of the People and the members of the Legislativ
Assembly of the State representing constituencies which comprise wholly
partly a Panchayat area at a level other than the village level, in such Panchaya

{d) of the members of the Council of States and the members of the Legislativi
Council of the State, where they are registered as electors within—

(i) a Panchayat area at the intermediate level, in Panchayat at the intermedi
ate level;
(i) a Panchayat area at the district level, in Panchayat at the district level.
(4) The Chairperson of a Panchayat and other members of a Panchayat whether o
not chosen by direct election from territorial constituencies in the Panchayat area shal
have the right to vote in the meetings of the Panchayats.
(5) The Chairperson of—

(2} a Panchayat at the village 1evel shall be elected in such manner as the Legisla
ture of a State may, by law, provide; and

{#} a Panchayal at the intermediate level or district level shall be elected by, am
from amongst, the elected members thereof,

243D. Reservation of seats.—(1) Seats shall be reserved for,—

(a) the Scheduled Castes; and

(b) the Scheduled Tribes,
in every Panchayat and the number of seats so reserved shall bear, as nearly as may be
the same proportion to the total number of seats to be filled by direct election in tha
Panchayat as the population of the Scheduled Castes in that Panchayat area or of th
Scheduled Tribes in that Panchayat area bears to the total population of that area anc
such seats may be allotted by rotation tn different constituencics in a Panchayat.

(2) Not less than one-third of the total number of scats reserved under clause (1) shal
be reserved for women belonging to the Scheduled Castes or, as the case may be, the
Scheduled Tribes.

{3) Not less than one-third (including the number of seats reserved for women belong
ing to the Scheduled Castes and the Scheduled Tribes) of the total number of seats tc
be filled by direct eleclion in every Panchayat shall be reserved for women ond sucl
seats may be allotted by rotation to different constituencies in a Panchayat.

(4) The offices of the Chairpersons in the Panchayats at the village or any other leve
shall be reserved for the Scheduled Castes, the Scheduled Tribes and women in suct
manner as the Legislature of a State may, by law, provide:

Provided that the number of offices of Chairpersons reserved for the Schedulec
Castes and the Scheduled Tribes in the Panchayats at each level in any State shall bear
as nearly as may be, the same proportion to the total number of such offices in the
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Pancnayats at each level as the population of the Scheduled Castes in the State or of the
Scheduled Tribes in the State bears to the total pepulation of the State:

Provided further that not less than one-third of the total number of offices of
Chairpersons in the Panchayats at each level shall be reserved for women:

Provided also that the number of offices reserved under this clause shall be allotted
by rotation to different Panchayats at each level.

(5) The reservation of seats under Clauses (1) and (2} and the reservation of offices
of Chairpersons (other than the reservation for women) under Clause (4) shall cease 1o
have effect on the expiration of the period specified in Article 334

(6) Nothing in this Part shall prevent the Legislature of a State from making any
provision for reservation of scats in any Panchayat or offices of Chairpersons in the
Panchayats at any level in favour of backward class of citizens.

243E. Duration of Panchayats, ete.—(1) Every Panchayat, unless sconer dissolved
under any law Jor the time being in force, shali continue for five years from the date
appointed for its first meeting and no longer.

{2} Mo amendment of any law for the time being in force shall have the effect of
causing dissolution of a Panchayat at any level, which is functioning immediately before
such amendment, till the expiration of its duration specified in Clause (1)

(3) An election to constitute a Panchayat shall be completed—

(@) before the expiry of its duration specified in clause {1);
(b) before the expiration of a period of six months from the date of its dissolution:

Provided that where the remainder of the period for which the dissolved Panchayat
would have continued is less than six months, it shall not be necessary to hold any
clection under this clause for constituting the Panchayat.

(4) A Panchayat constituted upon the dissolution of a Panchayat before the expiration
of its duration shall continue only for the remainder of the period for which the dissolved
Panchayat would hdve continued under Clause (1) had it not been so dissolved.

243F. Disqualifications for membership.—(1) A person shall be disqualified tor
being chosen as, and for being, a member of a Panchayat—
(a} if he is so disqualified by or under any law for the time being in force for the
purposes of elections to the Legislature of the State concerned:
Provided that no person shall be disqualified on the ground that he is less than
twenty-five years of age, if he has attained the age of twenty-one years;
(b) if he is so disqualified by or under any law made by the Legislature of the State.
(2) If any question arises as to whether a member of 2 Panchayat has become subject
to any of the disqualifications mentioned in Clause (1), the question shall be referred
for the decision of such authority and in such manner as the Legislature of a State may,
by law, provide.

243G. Powers, authority and responsibilities of Panchayats.—Subject 1o the
provisions of the Constitution, the Legislature of a State may, by law, endow the
Panchnyats with such powers and authority and may be necessary to enable them to
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function as Enstitutions of self- government and such law may contain provisions for the
devolution of powers and responsibilities upon Panchayats at the appropriate level,
subject to such conditions as may be specified therein, with respect to—
(a) the prcpamﬁon of plans for economic development and social justice;
(&) the implementation of schemes for economic development and social justice as
may be cntrusted to them including those in relation to the matters listed in the
Eleventh Schedule.

243H. Powers to impose taxes by, and Funds of, the Panchayats.—The Legislature
of a State may, by law,—

(@) authorise a Panchayat to levy, collect and appropriate such taxes, duties, tolls
and fees in accordance with such procedure and subject to such limits;

{b) assign to a Panchayat such taxes, duties, tolls and fees levied and collected by
the State Government for such purposes and subject to such conditions and
limits;

(c) provide for making such granis-in-aid to the Panchayats from the Consolidated
Fund of the State; and

(d) provide for constitution of such Funds for crediting all moneys received,
respectively, by or on behalf of the Panchayats and also for the withdrawal of
such moneys therefrom,

as may be specified in the law.

2431 Constitution of Finance Commission to review financial position.—(1) The
Governor of a State shall, as so0n as may be within one year from the commencement
of the Constitution (Seventy-third Amendment) Act, 1992, and thereafter at the
cxpiration of every fifth year, constitute a Finance Commission to review the financial
position of the Panchayats and to make recommendations to the Governor as to—

(a)} the principles which should govern—

{} the distribution between the State and the Panchayats of the net proceeds
of the taxes, duties, tolls and fees leviable by the State, which may be
divided between them under this Part and the allocation between the
Panchayats at all levels of their respective shares of such proceeds;

(i) the determination of the taxes, duties, tolls and fees which may be
assigned to, or appropriated by, the Panchyats;

(iii) the grants-in-aid to the Panchayats from the Consolidated Fund of the
State;
(b) the measures needed to improve the financial position of the Panchayats;
{(c) any other matter referred to the Finance Commission by the Governor in the
interests of sound finance of the Panchayats.

{2) The Legislature of a State may, by law, provide for the composition of the
Commission, the qualifications which shall be requisite for appointment as members
thereof and the manner in which they shall be.selected.
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(3} The Commission shall detérmine their procedure and ghall have such powers in
the performance of their functions as thé Legislature of the State may, by law, confer
on them.

{4) The Governor shall cause every recommendation made by the Commission under
this article together with an explanatory memorandum as to the action taken thereon to
be taid before the Legislature of the State.

243]. Audit of accounts of Panchayats.—The Legislature of a State may, by law,
make provisions with respect to the maintenance of accounts by the Panchayats and the
auditing of such accounts.

243K. Elections to the Panchayats.—( 1) The superintendence, direction and control
of the preparation of electoral rolls for, and the conduct of, all elections to the
Panchayats shall be vested in a State Election Commission consisting of a State Election
Commissicner to be appointed by the Governor.

(2) Subject to the provisions of any law made by the Legislature of a State, the
conditions of service and tenure of office of the State Election Commissioner shall be
such as the Governor may by rule determine:

Provided that the State Election Commissioner shall not be removed from his office
except in like manner and on the like grounds as a Judge of a High Court and the
conditions of service of the State Election Commissioner shall not be varied to his
disadvantage after his appointment.

(3) The Govemor of a State shall, when 50 requested by the State Election Comimis-
sion, make available to the Swate Election Commission such staff as may be necessary
for the discharge of the functions conferred on the State Election Commission by Clause
().

(4} Subject to the provisions of this Constitution, the Legislature of a State may, by
law, make provision with respect to all matters relating to, or in connection with, elec-
tions to the Panchayats.

243L. Application te Union territories.—The provisions of this Part shall apply to
the Unjon territories and shall, in their application to a Union territory, have effect as
if the references to the Governor of a Slate were references to the Administrator of the
Union territory appointed under Article 239 and references to the Legislature or the
Legislative Assembly of a State were references, in relation to a Union territory having
a Legislative Assembly, to thal Legislative Assembly:

Provided that the President may, by public notification direct that the provisions of
this Part shall apply to any Union territory or part thercof subject lo such exceptions
and modifications as he may specify in the notification.

243M. Part not to apply to certain areas.—(1) Nothing in this Part shall apply to
the Scheduled Areas referred 1o in Clause (1), and the tribal areas referred to in Clause
(2), of Article 244.
(2) Nothing in this Part shall apply to—
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(a) the States of Nagaland, Meghalaya and Mizoram;

(b) the Hill Area in the State of Manipur for which District Councils exist under
any law for the time being in force.

(3) Nothing in this Part—

(a) relating to Panchayats at the district level shall apply to the Hill areas of the
District of Darjeeling in the State of West Bengal for which Darjeeling Gorkha
Hill Council exists under any law for the time being in force;

(b) shall be construed to affect the functions and powers of the Darjeeling Gorkha
Hill Council constituted under such law,

(4) Notwithstanding anything in this Constitution,—-

(a) the Legislature of a State referred to in Sub-clause (a) of Clause (2) may, by
law, extend this Part to the State, except the areas, if any, referred to in Clause
(1), if the Legislative Assembly of that State passes a resolution to that effect
by a majority of the total membership of that House and by a majority of not
less than two-thirds of the members of that House present and voting;

(&) Parliament may, by law, extend the provisions of this Part to the Scheduled
Areas and the tribal areas referred to in Clauvse (1) subject to such exceptions'
and modifications as may be specified in such.law, and no such law shall be
deemed to be an amendment of this Constitution for the purposes of Article 368,

243N. Contiouance of existing laws and Panchayats.— Notwithstanding anything
in this Part, any provision of any [aw relating to Panchayais in force in a State
immediately before the commencement of the Constitution (Seventy-third Amendment)
Act, 1992, which is inconsistent with the provisions of this Part, shall continue 10 be in
force until amended or repealed by a competent Legislature or other competent authority
or until the expiration of one year from such commencement, whichever is earlier:

Provided that all the Panchayats existing immediastely before such commencement
shall continue till the expiration of their duration, unless sooner dissolved by a resolution
passed to that effect by the Legisiative Assembly of that State or, in the case of a State
having a Legislative Council, by each House of the Legislature of that State.

2430, Bar to interference by courts in electoral matters,—Notwithstanding
anything in this Constitution,— .

{(a) the validity of any law relating to the delimitation of constituencies or the allot-
ment of seats to such constituencies, made or purporting te be made under
Anticle 243K , shall not be called in question in any Court;

(b} no election to any Panchzyat shall be called in question except by an election
petition presented to such authority and in such manner as is provided for by or.
under any law made by the Legislature of a State.]



'[PART IXA

"THE MUNICIPALITIES

1

243P. Definitions.—In this Part, unless the context otherwise requires,—

{(a) “Committee” means a Commiltee constituted under Article 2438,

(b) “district” means a district in a State;

(¢) “Metropolitan area™ means an arca having a population of ten lakhs or more,
comprised in one or more districts and consisting of two or more Municipalities
or Panchayats or other contiguous areas, specified by the Governor by public’
notification to be Metropolitan area for the purposes of this Part;

(d) “Municipal area” means the terntonal area of a Municipality as is notified by
the Governor;

(e) “Municipality” means an institution of self-government constituted under
Article.243Q; :

6] “Pa/nchayat" means aPanchayat constituted under Article 243B;

(g) “population” means:the population as ascertained at the last precedmg census
of which:the relevant figures have been published.

243Q. Constitution of Municipalities.—{1) There shall be constituted in every
State,— .

(a) a Nagar Panchayat (by whatever name called) for a transitional area, that is to
say, an area in transition from a rural area to an urban area,

(b) a Municipal Council for a smaller urban area; and

(c) a Municipal Corporanon for a Iarger urban area,

in accordance with the prov1s:ons of tl'us Part:

Provided that a Mumcxpahty under this clause may not be consututed in such urban
area or part | thercof as the Governor may. having regard to the size of the area and the
municipal Sefvicés being, prowded or proposed to be: provnd..d by an mdustna] establish-
ment in that area and such other factors as.he may deem fit,” by publi¢ notification,
specify to be an industrial township. <

2y -Idthls"arhélé ‘a-transitional’ arca" “a smaller urban area” or “a largér urban area”
means such area’as" thé Govemor may, havmg regard to the populatmn of the area, the
density of theé populauon therem, th='fevenue generated for local administration, the
percentige ‘of employmcnt in non-agnculmra] activities, the economiic’ importance or
such other factors P he mayfdccm ﬁt ‘specify by public notification for the purposes of
this Part.

. 243R. Composmon of Mumclpahtles.—-(l) Save as provided in Clause (2), all the

seats in a Municipality shall Be filled by “persens chosen by direct elecuon from the
rerritorial constituencies in the Mummpal area and for this purpose each Municipal area
shall*be 'divided itito temtonal constituenciés to be known as wards.

{2) The Legls]ature of 2 Statc may. by law, nrovrdc—--

1. Ius. by the Constitution (Scventy-fourth Amendment) Act, 1992, sec. 2.
187
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(a) for the representation in 2 Municipality of—
(i} persons having special knowledge or ¢xperience in Municipal administration;

{ii) the members of the House of the People and the members of the Legislative
Assembly of the State representing constituencies which comprise wholly or
partly the Municipal area;

(é#) the members of the Council of States and the members of the Legislative Council
of the State registered as electors within the Municipal area;

(iv) the Chairpersons of the Committees constituted under Clause (5) of Article
2438
Provided that the persons referred 10 in paragraph (i) shall not have the right 1o
vole in the meetings of the Municipality;

(b) the manner of election of the (".‘hairperson of a Municipality.

2438. Constitution and composition of Wards Committees, etc.—(1) Therc shall
be constituted Wards Committees, consisting of one or more Wards, within the territorial
area of a Municipality having a population of three lakhs or more. i

(2) The Legislature of a State may, by law, make provision with respect to—

(a) the composition and the territorial area of a Wards Committee;
(b) the manner in which the seats in a Wards Committee shall be filled.

(3) A member of a Municipality representing a ward within the territorial area of the
Wards Committee shall be a member of that Committee.

{4) Where a Wards Committee consists of-—

(a) one ward, the member representing that ward in the Municipality; or
(b) two or more wards, one of the members representing such wards in the
Municipality elected by the members of the Wards Committee,
shall be the Chairperson of that Committee.

{5) Nothing in this article shal] be deemed to prevent the Legislature of a State from making

any provision for the Constitution of Committees in addition to the Wards Committees.

243T. Reservation of seats,.——(]) Seats shall be reserved for the Scheduled Castes
and the Scheduled Tribes in every Municipality and the number of seats so reserved
shall bear, as nearly as may be, the same proportion to the total number of seats to be
" filled by direct election in that Municipality as the population of the Scheduled Casles
in the Municipal area or of the Scheduled Tribes in the Municipal area bears to the total
population of that arca and such seats may be allotted by rotation to different
constituencies in a Municipality.

(2) Not less than one-third of the total number of seats reserved under Clause (1)
shall be reserved for women belonging o the Scheduled Castes or as the case may be,
the Scheduled Tribes. ;

(3) Not less than one-third {(including the number of seats reserved for women belong-
ing 1o the Scheduled Castes and the Scheduled Tribes) of the total number of seats to
be filled by direct election in every Municipality shall be reserved for women and such
seats may be allotted by rotation to diffeléh} consituencies in 2 Municipality.
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(4) The officers of Chairpersons in the Municipalities shall be reserved for the
Scheduled Castes, the Scheduled Tribes and women in such manners as the Legistature
of a State may, by law, provide,

(5) The reservation of seats under Clauses (1) and (2) and the reservation of offices
of Chairpersons (other than the reservation for women} under Clause (4) shall cease to
have effect on the cxpiration of the period specified in Article 334,

(6) Nothing in this Part shatl prevent the Legislature of a State from making any
provision for reservation of seats in any Municipality or offices of Chairpersons in the
Municipalities in favour of backward class of citizens.

243U. Duration of Municipalities, etc.—{1) Every Municipality, unless sooner
dissolved under any law for the time being in force, shall continue for five years from
the date appointed for its first meeting and no longer:

Provided that a Municipality shall be given a reasonable opportunity of being heard
before its dissclution.

(2) No amendment of any law for the time being in force shall have the effect of
causing dissolution &f a Municipality at any level, which is functioning immediately
before such amendment, till the expiration of its duration specified in Clause (1).

(3} An election to Constitute 2 Municipality shall be completed,—

(@) before the expiry of its duration specified in Clause (1);

(b) before the expiration of a period of six months from the date of its dissolution:
Provided that where the remainder of the period for which the dissolved
Municipality would have continued is less than six months, it shall not be
necessary to hold any election under this clause for constituting the Municipality
for such period.

(4} A Municipality constituted upon the dissolution of a Municipality before the
expiration of its dJuration shall continue only for the remainder of the period for which
the dissolved Municipality would have continued under Clause (1) had it not been so
dissolved.

243V. Disqualifications for membership.—{(1) A person shall be disqualified for
being chosen as, and for being, a member of a Municipality—
{a} if he is so disqualified by or under any law for the time being in force for the
purposes of elections to the Legislature of the State concemed:
Provided that no person shall be disqualified on the ground that he is less than
twenty-five years of age; if he has attained the age of twenty-one years;
(&) if he is so disqualified by or under any law made by the Legislature of the State,
(2) If any question arises as to whether a member of a Municipality has become
subject o any of the disqualifications mentioned in Clausk (i), the question shall be
referred for the decision of such authority and in such manner as the Legislature of a
State may, by law, provide. '

243W. Powers, authority and responsibilities of Municipalities ete.—Subject to
the provisions of this Constitution, the Legistature of a State may, by law, endow—
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(@) the Municipalities with such powers and authority as may be necessary to enable
them to function as institutions of self-government and such Jaw may contain
provisions for the devolution of powers and responsibilitics upon Municipalitics,
subject to such conditions as may be specified thercin, with respect 10—

(#) the preparation of plans for economic development and social justice;

(i) the performance of functions and the implementation of schemes as may be
entrusted to them including those in relation to the matters listed in the Twelfth
Schedule;

(&) the Committees with such powers and authority as may be necessary (o enable
them to carry out the responsibilitics conferred upon them including those in
relation to the matters listed in the Twelfth Schedule.

243X. Power to impose taxes by, and Funds, of, the Municipalities.—The Legisla-
ture of a State may, by law,—
(a) authorise a Municipality to levy, collected and appropriate such taxes, duttes,
tolis and fees in accordance with such procedure and subject to such limits;
(b) assign to a Municipality such taxes, duties, tolls and fees levied and collected
by the State Government for such purposes and subject (o such conditions and
limits;
{c) provide for making such grants-in-aid to the Municipalities from the
Consolidated Fund of the State; and
(d) provide for constitution of such Funds for crediting all moneys received,
respectively, by or on behalf of the Municipalities and atso for the withdrawal
of such moneys therefrom,
as may be specified in law.

243Y. Finance Commission.—{1) The Finance Commission constituted under arti-
cle 243-I shall also review the financial position of the Municipalities and make
recommendation to the Governor as to—

(a) the principles which should govern—

(i) the distribution between the State and the Municipalities of the net proceeds of
the taxes, duties, tolls and fees leviable by the State, which may be divided
between them under this Part and the allocation between the Municipalities at
all levels of their respective shares of such proceeds;

(ii} the determination of the taxes, duties, tolls and fees which may be assigned to,
or appropriated by, the Municipalities;

(#if) the grants-in-aid to the Municipalitics from the Consolidated Fund of the State;

(&) the measures needed to improve the financial position of the Municipalities;

(c) any other matter referred to the Finance Commission by the Governor in the
interests of sound Yinance of the Municipalities,

(2) The Governor shall cause every recommendation made by the Commission under
this article together with an explanatory memorandum as to the action taken thercon to
be laid before the Legislature of the Siate.
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243Z. Audit of accounts of Municipalities.—The Legislature of a State may, by
law, make provisions with respect to the maintenance of accounts by the Municipalities
and the auditing of such accounts.

2437Z.A. Elections of the Municipalities.—(1) The superintendence, direction and
control of the preparation of electoral rolls for, and the conduct of, all elections to the
Municipalitics shall be vested in the State Election Commission referred to in Article
243K.

(2) Subject to the provisions of the Constitution, the Legislature of a State may, by
law, make provision with respect 10 all matters relating to, or in connection with, elec-
tions to the Municipalities,

243ZB. Application to Union territories.—The provisions of this Part shall apply
to the Union territories and shall, in their application to a Union territory, have effect
as if the references to the Governor of a State were references to the Administrator of
the Union territory appointed under Article 239 and references to the Legislature or the
Legislature Assembly of a State were references in relation tc a Union territory having
a Legislative Assembly, 1o (hat Legislative Assembly:

Provided that the president may, by public notification, direct that the provisions of
this Pant shall apply to any Union territory or part thereof subject to such exceptions
and modifications as he may specify in the notification,

243ZC. Part not to apply to certain areas.—(J) Nothing in this Part shall apply to
the Scheduled Areas referred to in Clause (1), and the tribal areas referred to in Clause
(2), of Article 244.

(2) Nothing in this Part shall be construed to affect the functions and powers of the
Darjeeling Gorkha Hill Council constituted under any law for the time being in force
for the hill areas of the district of Darjeeling in the State of West Bengal.

(3) Notwithstanding anything in this Constitution, Parliament may, by law, extend
the provisions of this Part to the Scheduled Areas and the tribal areas referred to in
Clause (1) subject to such exceptions and modifications as may be specified in such law,
and no such law shall be deemed to be an amendment of this Constitution for the
purposes of Article 368.

243ZD. Committee for district planning.—(1) There shall be constiluted in every
State at the district level a District Planning Commitiee to consolidate the plans prepared
by the Panchayats and the Municipalities in the district and to prepare a draft develop-
ment plan for the district as a whole, N
(2) The Legislature of a State may, by law, make provision with respect 10—
{a) the composition of the District Planning Committees;
(&) the manner in which the seats in such Committees shall be filled:
Provided that not less than four-fifth of the total number of members of such
Committee shall be elected by, and from amongst, the elected members of the Panchayat
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at the district level and of the Municipalities in the district in proportion to the ratio
between the population of the rural areas and of the urban areas in the district;

(c) the functions relating to district planning which may be assigned to such
Committee;

{d) the manner in which the Chairpersons of such Committees shall be chosen.
{3} Every District Planning Committee shall, in preparing the draft development
plan,—
{a) have regard to—

{f) matters of common interest between the Panchayats and the Municipalities includ-
ing spatial planning, sharing of water and other physical and natural resources, the
integrated develepment of infrastructure and environmental conservation;

{ii) the extent and type of available resources whether financial or otherwise;

(b} consult such institutions and organisations as the Governor may, by order, specify.

(4) The Chairperson of every District Planning Committee shall forward the develop-
ment plan, as recommended by such Commiitee, to the Government of the State.

243ZE. Committee for Metropolitan Planning.—(1) There shall be constituted in
every Metropolitan area a Metropolitan Planning Committee to prepare a draft develop-
ment plan for the Metropolitan area as a whole.

(2)The Legislature of a State may, by law, make provision with respect to—

(a) the composition of the Metropolitan Planning Committees;

(b} the manner in which the seats in such Committees shall be filled:

Provided that not less than two-thirds of the members of such Committee shall
be elected by, and from amongst, the elected members of the Municipalities and
Chairpersons of the Panchayats in the Meltropolitan area in proportion to the
ratio between the population of the Municipalities and of the Panchayais in that
area;

{c) the representation in such Committees of the Government of India and the
Government of the State and of such organisations and institutions as may be
deemed necessary for carrying out the functions assigned to such Commiltees;

{d) the functions relating to planning and coordination for the Metropolitan area
which may be assigned to such Committees;

(e) the manner in which the Chairpersons of such Committees shall be chosen.

(3) Every Metropolitan Planning Committee shall, in preparing the draft development
plan—

(a) have regard to—

(i} the plans prepared by the Municipalities and the Panchayats in the Metropalitan
area;

(i) matters of common interest between the Municipalities and the Panchayats,
including co-ordinated spatial planning of the area, sharing of water and other
physical and natural resources, the integrated development of infrastructure and
environmental conservation;

(iif) the overall objectives and priorities set by the Government of India and the
Government of the State,
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(#v} the extent and nature of investments likely to be made in the Metropolitan area
by agencies of the Government of India and of the Government of the State and
other available resources whether financial or otherwise;

(b) consult such institutions and organisations as the Governor may, by order, spec-

. ify.

(4) The Chairperson of every Metropolitan Planning Committee shall forward the

:velopment plan, as recommended by such Committee, to the Government of the State.

243ZF. Continuance of existing laws and Municipalities.—Notwithstanding in this
art, any provision of any law relating to Municipalities in force in a State immediately
:fore the commencement of the Constitution (Seventy-fourth Amendment) Act, 1992,
hich is inconsistent with the provisions of this Part, shall continue to be in force until
mended or repealed by a competent Legislature or other competent authority or until
e expiration of one year from such commencement, whichever is earlier:

Provided that all the Municipalities existing immediately before such commencement
1all continue 11 the expiration of their duration, unless sooner dissolved by a resotution
assed to that effect by the Legislative Assemblyof that State or, in the case of a State
aving a Legislative Council, by each House of the Legislature of that State.

2431ZG. Bar to interference by Courts in electoral matters.—Notwithstanding
1ything in this Constitution,—

(a) the validity of any law relating to the delimitation of constituencies or the allot-
ment of seats to such constituencies, made or purporting to be made Article
243ZA shall not be called in question in any Court;

(b) no etection to any Municipality shall be called in question except by an election
petition presented to such authority and in such manner as is provided for by or

under any law made by the Legislature of a State.] -



PART X

THE SCHEDULED AND TRIBAL AREAS

244, Administration of Scheduled Areas and Tribal Areas.—(1) The provisi
of the Fifth Schedule shall app[y to the adnumstrauon and comrol of the Sched
Areas and Scheduled Tribes in any State’ [***] other than’ [the State of Ass

SN [Meghalaya, Tripura and Mizoram]]].

2) 'Ihe provisions of the S:xth Schedule shall. apply to the administration of the tr

areas in [the State of Assam, "[° [Meghalaya, Tripura] and Mizoram]]].

%[244A. Formation of an autonomous State comprising certain tribal area:
Assam and creation of local Legislature or Council of Ministers or b
therefor.—(1) Notwithstanding anything in this Constitution, Parliament may, by |
form within the State of Assam an aulonomous State comprising (whether wholly o
part) all or any of the tribal areas specified in '[Part I} of the table appended to paragr
20 of the Sixth Schedule and create therefor—

(a) a body, whether elected or partly nominated and partly elected, to function ;
Legislature for the antononious State, or

(&) a Council of Ministers,

or both with such constitution, powers and functions, in each case, as may be specil
in the law.

(2) Any such law as is referred to in clause (1) may, in particular,—

{a) specify the matters enumerated in the State List or the Concurrent List w
respect to which the Legislature of the autonomous State shall have powel
make laws for the whole or any part thereof, whether to the exclusion of
Legislature of the State of Assam or otherwise;

{b) define the matters with respect to which the executive power of the autonom
State shall extend’

{c) provide that any tax levied by the State of Assam shall be assigned to
autonomous State in so far as the proceeds thereof are attributable to
actonomous State;

(d) provide that any reference to a State in any article of this Constitution shall
construed as including a reference to the autonomous State; and

1. The words and letters “specified in Part A or Part B of the First Schedule” omitted by the Constitu
. (Seventh Amendment) Act, 1956, sec. 29 and Sch.

2. Subs. by the North-Eastern Arcas (Reorganisation} Act, 1971 (81 of 1971}, sec. 71, for “for Stat
Assam” {w.e.l. 21-1. 1972).

3. Subs. by the Suate of Mizoram Act, 1986 (34 of 1936), scc. 39, for “Meghalaya and Tripura” (w
20-2- 1987).

4, Subs. by the Constitution (Forty-ninth Amendment) Act, 1984, sec. 2, for “and Meghalaya” (w.e.f
1935).

5. Subs. by the State of Mizoram Act, 1986 (34 of 1986), scc. 39, for “Meghalaya and Tripura and
Union territory of Mizomm” (w.e.f. 20-2. 1987).

1

6. Ins. by the Constitution (Twenty d A d ) Act, 1959, sec. 2.
7. Subs. by the North-Eastemn Areas {Reorganisation) Act, 1971 (81 of 1971), sec. 71, for “Pan A™ (w
21-1-1972).

194



Article 244A The Constitution of India 195

(e) make such supplemental, incidental and consequential provisions as may be

deemed necessary.

(3) An amendment of any such law as aforesaid in so far as such amendment relates
to any of the matters specified in sub-clause {a) or sub-clause (b} of clause (2} shall
have no effect unless the amendment is passed in each House of Parliament by not less
than two-thirds of the members present and voting. .

(4) Any such law as is referred to in this article shall not be deemed to be an amend-
ment of this Constitution for the purposes of article 368 notwithstanding that it contains
any provision which amends or has the effect of amending this Constitution.



PART XI

RELATIONS BETWEEN THE UNION AND THE STATES
CHAPTER [—LEGISLATIVE RELATIONS

Distribution of Legislative Powers

245, Extent of laws made by Parliament and by the Legislature of States.—(1
Subject to the provisions of this Constitution, Parliament may make laws for the whol
or any part of the tertitory of India, and the Legislature of a State may make laws fo
the whole or any part of the State.

{2} No law made by Parliament shall be deemed to be invalid on the ground that i
would have extra-territorial operation.

Notes on Article 245

Legislative powers of Parliament and State Legisiatures: Limitations
Legislative power under the Indian Constitution is subject to the following limitation:
(a) The federal scheme of distribution of legislative powers.
{#) Fundamental rights and other provisions of the Constitution, as to what laws can b
passed,
Constitutional provisions as to prier sanction or subsequent approval of the President ir
respect of certain Bills,
(d)} The rule that a State Legislature cannot legislative extra- territorially—though Parliamen
does not suffer from this limitation, by virtue of article 245(2).
(e) The docirine that the Legislature cannot delegate matters of policy,
(f} The doctrine that the legislation must not be a fraud on the Constitution.
(g) The doctrine thiat the legislature must make a ‘law". Its function is not adjudicatory no
executive, but only legislative.

Litmitation {a) above flows from article 246.

Limitation (b) above flows from articles 12 and 13,

Limitation {c) above flows (i) from the general doctrine that all authority and power must be
exercised in conformity with the Constitution and (ii) from the words ‘Suhbject to the provisions o
this Constitution’ in article 245(1).

Limitation {d) above flows from the words ‘for the whole or any of the State’ in article 245(1]
(as regards State Legislatures). See the undermentioned cases :

() State of Bihar v. Charusila, AIR 1959 5C 1002.
(if) Tata fron & Steel Co. v. State of Bihar, AIR 1958 SC 452,

Lirnitation {¢) above flows from the general principle that power givet to a body by the Constity.
tion must, in its essentials, be exercised by that body only.

Limitation (f) flows from another general principle that all constitutional and statutory powers
must be exercised for the putpose for which they are intended. This aspect has been discusse
exhaustively in; D.C. Wadhwa v. Union of India, AIR 1987 SC 579, Sec also Poona Municipalify
v. Dattatraya, AIR 1965 SC 555.

Limitation {g} above flows from interpretation of the word 'law” occurring in aricle 245(1)
which confers the power to make ‘laws’. On this peint, see the undermentioned cases :

() Basania v. Empror, AIR. 1944 FC 86.
196
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(if) indira v, Raj Narain, AIR 1975 $C 2299,

(iiiy Mishri Lal v. Siate of Orissa, AIR 1977 SC 16%6.

(v} Governmeni of A.P. v. HM.T., AIR 1975 SC 2037.

(v} City of Ahkmedabad v. New Shorrack Spinning, AIR 1970 SC 119,
{vi} Tirath Ram v. State of U.P., AIR 1973 SC 405.

Delegation

The power Lo aiter the applicability of the Act, by amending the Schedule, according to the
‘hange in local condilions, may be delegated, provided standards for guidance are provided in the
Act; Kishan v. Siate of Rajasthan, AIR 1990 SC 2269, paragraph 4.

The Legislature may leave il to the judgment of a local adminisirative body as to the necessity
3f applying or introducing the Act in a local area, or the determination of a contingency or even,
ipon the happening of which the legislative provisions are made to operate this is known as
zonditional legistation; Orient Paper v. Siate of Orissa, AIR 1991 SC 672, paragraphs 27-29.

Incidental Provisions

While enacting a law in exercise of a particular legislative power, the legislature may make all
incidental and ancillary provisions to make the law effective, but it would not extend to purposcs
which are not ancillary; T.E.5.C. v. State of Assam, AIR 1990 SC 123, paragraph 129.

Bur taxation is not an anciilary power and cannol be deduced from a mgulatory law; Synihetics
v. State of U.P., AIR 1990 SC 1927,

Limits ' : .

In a federal Constitution, transgression of its limits of power by a legislature may be (i) open,
direct and overt or (ii) disquiesed, indirect and covent. The latter is called “colourable legislation.
Entries in the 7th Sch, should be construed as to avoid conflicL On applying this test the Expendi-
ture Tax Act is not colourable legislation. It is within the competence of Parliament; Federation of
Hotel and Restaurant v. Union of India, AIR 1990 SC 1637.

Motive

If the legislamre is competent to make a particular law, its motive in enacting it, or the fact that
it would operate harshly on some persons, or that it failed to enact a connected legislation, is irrelev-
ant; Ashok v. Union of India, AIR 1991 SC 1792, paragraph 6.

Subjudice

I a legislature has the power to amend a provision, there is nothing colourable if it uses that
powet during the pendency of a writ petitions challenging the validity of that provision in order to
agverse in possible adverse verdict in that writ petition; Hotel Balaji v. State of A.P., AIR 1993 5C
1048, paragraph 32. ’

Validating Act !

Legislature may validate en unlawful executive Act, including an unauthorised assessment of
tax, and with retospective effect, subject to constitutional limitation; Yadiapati v. State of A.P., AIR
1981 SC 704, paragraph 7.

The validating power and to give retrospective effect to any legislation can be exercised only
subject 10 constitutional limitations; Yadlepati v. State of A.P., AIR 1991 SC 704, paragraph 7.
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246. Subject-matter of laws made by Parliament and by the Legislatures of
States—(1) Notwithstanding anything in clauses (2) and (3), Parliament has exclusive
power to make laws with respect to any of the matters enumerated in List [ in the Seventh
Schedule (in this Constitution referred to as the *Union List ).

(2) Notwithstanding anylhmg in clause (3), Parliament, and, subject to clause (1) the
Legislature of any State'[***] also, have power 1o make laws with respect 1o any of the
matters enumerated in List 1T in the Seventh Schedule (in this Constitution referred to
as the 'Concurrent List’).

{3) Subject to clauses (1) and (2), the Legislature of any State’[“*] has exclusive
power to make laws for such State-or any patt thereof with respect to any of the matters
enumerated in List IT in the Seventh Schedule (in this Constitution referred to as the
‘State List').

(4) Parliament has power tu make laws with respect to any matter for any pan of the
territery of India not included [m a State} notwithstanding that such matter is a matter
enumerated in the State List.

Notes on Article 246

Doctrine of pith ond substance

In no field of constitutional law is the comparative approach more useful than in regard to the
doctrine-of pith and substance. This is a doctrine which has come to be established in India and
derives its genesis from the approach adopted by the couts (including the Privy Council) in dealing
with controversies arising in Other federations. Briefly stated, what the doctrine means is this,
Where the question arises of determining whether a particular law relates to a particular subject
mentioned in one list or another, the court looks to the substance of the matter. Thus, if the substance
falls within Union List, then the incidental encroachment by the law on the State List does not make
it invalid. This principle had come to to be established by the Privy Council when it determined
appeals from Canada or Australia involving the question of legislative competence of the federation
or the States in those countries. In India, the doctrine came to be established in the pre- independ-
ence period under the Government of India Act, 1935, The classical example is the Privy Council
judgmeni in Prafulla v. Bank of Commerce, AIR 1946 PC 60, holding that a State law dealing with
money lending (a State subject) is not invalid merely because it incidentally affects promissory
notes (Union List, entry 46). The doctrine is sometimes expressed in terms of ascenaining the frue
character of legislation and it is also emphasised that the name given by the Legislatre to the
legislation in the sho title is immaterial. Again, for apolying pith and substance doctrine, regard
is to be had (i) to the enactment as a whole, (ii) to its main objects, and (iii) to the scope and effect
of its provisions—

The wndermentioned decisions illustrate the above proposition:-

{t} Southern Pharmaceuticals v. State of Kerala, AIR 1981 SC 1865, paragraph 15 {inciden-
1a) encroachment to be disrcgarded).
(¢} Prem v. Chhabra, {1984) 2 SCC 302, paragraph 8.
(iif) Srate of Rajasthan v. Chawla, AIR 1959 SC 544, 547.
(iv) Amar Singh v. State of Rajasthan, (1955) 2 SCR 803 (extent of invasion immaterial).

1. The words and letters “specified in Parr A or Part B of the First Schedule™ omitted by the Constitution
(Seventh Amendment) Act. 1936, sec. 29 and Sch.

2. Subs, by the Constitution (Seventh Amendment) Act, 195, sec. 20 and Sch., for “in Part A or Pan B
of the First Suhedule™.
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) D.C.G.M. v. Union of India, AIR 1983 5C 937, paragraph 33 (Incidental encroachment
immaterial), '

perative Society

Inder State list entry 32, legislation can be passed for providing for nomination by Government
# Chairman and members of the Committee of Management of cooperative societies. It is open
« State to legislate on any or afl aspects of cooperative socicties including their managements;
al Prasad Gupta v, State, AIR 1990 Pat 81, paragraph 24 (FB).

isiative list : Entries

Inwies in the legislative lists are to be construed according to pith and substance. Bombay
wey-Lenders Acl, 1946 is enacted under the State list, entry relating to “Money-lending, money
iers and relief of agricultural indebtedness™. it does not fall within Union list, entry 46 (Bills of
hange etc.); Bhanushankar v. Kamal Tara Bineders, AIR 1990 Bom 140, 41 (DB).
s observed by the; Supreme Count in Ujagar Prints v. Union of India, AIR 1989 5C 516
graph 23:— ) '
‘Entries in the legislative lists, it may be recalled, are not sources of the legislative power, but
merely topics or fields or legislation and must receive a liberal construction inspired by a broad
generous spirit and not in a narrow pedantic sense. The expression with respect to article 246
gs in the doctrine of pith and substance in the understanding of the exertion of the legislative
rer and wherever the question of legislative competence is raised, the test in whether the legisla-
tocked at as a whole is substantially with respect to the particwlar topic of legislation. If the
slaticnt has a substantial and not merely a remote connection with the entry, the matte may weli
aken to be egislation on the topic.”

ry of goods

State Legisiature cannot levy taxes on the entry of goods into local which are not meant for
suraption, use or sale therein, If in the exercise of its authority, the State Legislature uses wide
ds, such words are construed in such a manner that it is held that the State Legislature had
nded to restrict thbse words and phrases in their meaning within the parameters of the compet-
> of the State Legislature. The State Legislature cannot empowet municipal commitiees to levy
only on the entry of goods within the local areas, when those goods are not meant for consump-
, sale or use within that area; Indian Q¥ Corporation v, Municipal Corporation, AIR 1990
1 99.

ential Commodities

Dur legislation relation to essential commodities iltustrates the position what is an essential
ymedity has to be determined not merely from the termis of the Essential Commodities Act,
5, but also with reference to section 2{a) (xi) read with notifications issued thereunder from
10 time, Section 2(a}(xi) provides as under:

‘Any other class of commodity which the Central Government may, by notified order declare
e ap essenlial commodity for the purposes of this. Act, being a commodity with respect to which
iament has power te make laws by virtue of Entry 33 in List 111 in the Seventh Schedule of the
stitution.”

'hus, for determining the scope of the Act, one has to refer 1o the entry in this Constitution
ing to the subject. Now, the Coiistitution, in the Cencurrent List, Entry 33, provides as under:
Trade and Commerce in, and the production, supply and distribution of —
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the products of any industry where the control of such industry by the Union is declare
by Padiament by law to be cxpedient in the public interest, and imported goods of th
same kind a5 such products™
It may further be mentioned that section 2 of the Industries (Development and Regulation) Ac
1951 declares that it is expedient in the public interest that the Union should take under its contrc
the commodities specified in the schedule to the Act, which includes cement. On this basis th
Delhi High Court in Trans Yamuna Cemenr Dealers Association v, Governor af Delhi, AIR 198.
Del 247, has held that the Delhi Cement and Licensing and Control Order, 1982 is valid,

Mala fides

Under the unamended Income Tax Act, 1961 the legislature had already classified Income Ta
Officer into grades and given power to Government to appoint and sanction their appointments
The amendment of 1987 redesignated these posts and made certain other provisions. It was hel
that it can hardly be argued that the amended Act was passed mala fide to destroy the cause o
action in the present petitions, This is apart from the fact that no legislation can be challenged or
the ground that it is male fide; Hundraj Kanyalal Sajrant v. Union of fndie, AIR 1990 SC 1106,

Mines

Union list entry 54 reads “Regulation of mines and mineral development to the extent to which
such regulation and development under the control of the Union is declared by Parliament by Jaw
to be expedient in the public interest. Such a law was passed in 1957—The Mines and Minerals
(Regulation and Development) Act, 1957, The Act of 1957 covers all mineral oils, including minor
entry 23 reads—*Regulation of mines an mineral development, subject to the provisions of List I
with respect to regulation and development under the contrel of the Union”. Any legislation by the
State after such declaration by Parliament is unconstitutional, because that field is abstracted from
the legislative competence of the State Legislature; Nanganayaka v. State of Karnaiaka, AIR 1990
Karn 97, 103, 104, paragraphs 10-13, See the undermentioned cases :

Baijrarth v. State of Bikar, AIR 1970 SC 1436, 1443, 1444, 1445 (reviews case law).

State of Tamil Nadu v. Hind Stones, AIR 198] SC 711

Preventive detention

Wilth reference to legislative entries relating to preventive detention (Union list entry 9 and
Concurreont list 1, entry 3) the expressions (i) ‘security of State’ and “security of India’ are differ-
ent expressions. It has been held that Parliament can enact legislation for preventive detention of
smugglers (COFEPOSA) and for the forfeiture of assets oblainned by smuggling; Ariorney-General
of India v. Amraial Pranjivanial, JT (1994) 3 SC 583.

Stamp duties

Article 25(b) of the Bombay Stamyp Act, 1958 { as amended in 1985}, which levies stamp duty
on documents of transfer of shares in cooperative societies, falls within concurrent list, entry 44
(Stamp duties—but not including rates of stamp duty and State list entry 63(Rates of Stamp duty
in respect of docement other that those specified in the provision of List 1 with regard to rates of
stamp duty. It is therefore within the competence of the State legislature. In any case the Act has
received the assent of President and its validity cannot be questioned. See the undermentioned
cases

Hanuman Vitamin Foods. v. State, AIR 1990 Bom 204, 207, 208, paragraphs 5 and 6 (DB}
following; Bar Council of U.P. v. State of UP, AIR 1973 3C 231, paragraph i2.
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Preventive detention

Construing Union list entry 66, Supreme Court has held that the University Grants Commission
has jurisdiction to coordinate and maintain standards of higher education. The Regulation of 1991,
made under section 26, University Grants Commission Act regarding quakifications for teachers
was held to be valid; Universiry of Dethi v. Raj Singh, JT (195436 SC 1.

Pith and substance

No question of conflict between two lists will arise if the impugned legislation, by the applica-
tion of the doctrine of ‘pith and substance’ appears to fall exclusively under one list, and the
encroachment upon another list is only incidental; Viswanathiah v. State of Karnotaka, (1991) 3
SCC 358, paragraph 9.

Reconciliation

it should be considered whether a fair reconciliation cannot be effected by giving to the language
of the Union Legislative List a meaning which, if lets wide then it might in 2nother conteret bear,
is yet one that can properly be given o it and cqually giving to the language of the State Legislative
list a meaning which it can properly bear, Federation of Hotel and Restaurans v. Union of India,
AIR 1590 5C 1637, paragraph 12 (CB).

Effect of declaration

Even when Parliament makes a declaration under Entry 52 of List 1 that the controt of a particu-
tar industry by the Union is expedient in the public interest, the State Legislature shall retain its
power to legislate in regard to the raw materials used in that industry; Viswanathiah v. Stare of
Karnataka, (1991) 3 SCC 358, paragraph 6 (1 Judge Bench).

Even when Parliament legistates under Entry 7 or 52 of List I, the exclusion of the State Legisla-
ture is not total, it would be confined only to those aspects of the industry which are brought under
the control of the Union by the retevant legislation: Qrissa Cemens Co. v. State, (1991) Supp 1 SCC
430, paragraphs 42 and 43,

Effect of subject to

When one Entry is made subject to another Entry, it means that out of the scope of the former
Entry, a field of legislation covered by the latter Entry has been reserved 1o be specially dealt with
by the appropriate Legislature; Makabir v. State, AIR 1991 Pat 40, paragraph 46.

Industries

The power of the State Legislature ns regards industries other than those falling under the union
list is exctusive; Viswanathiak v. State of Karnataka, {1991} 3 SCC 358, paragraphs 6 and 8.

247. Power of Parliament to provide for the establishment of certain additional
courts.— Notwithstanding anything in this Chapter, Parliament may by Jaw provide for
the establishment of any additional courts for the better administration of laws made by
Parliament or of any existing law with respect 1o a matter enumerated in the Unton List.

243, Residuary powers of legislation.—(§) Parliament has exclusive power (o make
any law with respect to any matter not enumerated in the Concurrent List or State List

(2) Such power shall include the power of making any law imposing a tax not
mentioned in cither of those List.
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249. Power of Parliament to legistate with respect to a matter in the State list in
the national interest—(1) Notwithstanding anything in the foregoing provisions of this
Chapter, if the Council of States has declared by resclution supported by not less than
two-thirds of the members present and voting that it is necessary or expedient in the
nationat interest that Parliament should make laws with respect to any matter
enumerated in the State List specified in the resolution, it shall be lawful for Parliament
to make laws for the whole or any part of the territory of India with respect to that matter
whole the resolution remains in force.

(2) A resolution passed under clause (1) shall remain in force for such period not
exceeding one year as may be specified therein:

Provided that, if and so often as a resolution approving the continuance in force of
any such resolution is passed in the manner provided in clause (1), such resolution shati
continue in force for a further period of one year from the date on which under this
clause it would otherwise have ceased to be in force.

(3) A law made by Parliament which Parliament would not but for the passing of a
resolution under clause (1) have been competent to make shall, to the extent of the
incompetency, cease to have effect on the expiration of a period of six months after the
resolution has ceased to be in force, except as respects things done or omitted to be done
before the expiration of the said period.

250. Power of Parliament to legislate with respect to any maitter in State List if
a Proclamation of Emergency is in operation.—(1) Notwithstanding anything in this
Chapter, Parliament shall, while a Proclamation of Emergency is in operation, have
power to make laws for the whole or any part of the territory o India with respect to
any of the matters enumerated in the State List.

(2) A law magde by Parliament which Parliament would not but for the issue of a
Proclamation of Emergency have been competent to make shall, to the extent of the
incompetence, cease to have effect on the expiration of a period of six months after the
Proclamation has ceased to operale, except as respects things done or omitted to be done
before the expiration of the said period.

251. Inconsistency between Jaws made by Parliament under articles 249 and 250,
and laws made by the Legislatures of States.—Nothing in articles 249 and 259 shall
restrict the power of the Legislature of a State to make any law which under this
Constitution it has power to make, but if any provision of a law made by the Legislature
of a State is repugnant to any provision of a law made by Parliament which Parliament
has under either or the said anticies power to make, the law made by Parliament, whether
passed before or after the law made by the Legislature of the State, shall prevail, and
the faw made by the Legislature of the State shall to the extent of the repugnancy, but
so long only as the law made by Parliament continues to have effect, be inoperative.

252, Power of Parliament to legislate for two or more States by consent and
adoption of such legislation by any other State.—(1} If it appears to the Legistatures
of two or more States to be desirable that any of the matters with respect to which
Parliament has no power to make laws for the States except as provided in articles 249
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and 250 should be regulated in such States by Parliament by law, and if resolutions to
that effect are passed by all the Houses of the Legislatures of those States, it shall be
tawful for Parliament to pass an Act for regulating that matter accordingly, and any Act
so passed shall apply 10 such States and to any other State by which it is adopted
afterwards by resolution passed in that behalf by the House or, where there are two
Houses, by each of the Houses of the Legislature of that State.

(2) Any Act so passed by Parliament may be amended or repealed by an Act of
Parliament passed or adopted in like manner but shall not, as respects any State to which
it applies, be amended or repeated by an Act of the Legislature of that State.

Notes on Article 252

The article makes it possible for Parliament to make such laws relating 1o State subjects as
regards such States whose legislalure empower Parliament in this behalf by resolutions.Passing of
the resolutions is a condition precedent for vesting the power in Parliament.

‘When only a distinct and separate part of a State Entry is transferred by the resolutions the State
Legislature, do not lose their power to legistate with respect to the test of thay Entry; Krishna v,
Land Tribunal, AIR 1993 SC 883, paragraph 3.

253, Legislation for giving effect to international agreements.—Notwithstanding
anything in the foregoing provisions of this Chapter, Parliament has power to make any
law for the whole ot any part of the territory of India for implementing any treaty,
agreement or convention with any other country or countries or any decision made at
any international conference, association or other bedy.

254. Inconsistency between laws made by Parliament and laws made by the
Legislatures of States.—(1) If any provision of a law made by the Legislature of a State
is repugnant to any provisions of a law made by Parliament which Parliament is compet-
ent to enact, or to any provision of an existing law with respect to one of the matters
enumerated in the Concurreat List, then, subject to the provisions of clause (2), the law
made by Parliament, whether passed before or after the law made by the Legislature of
such State, or, as the case may be, the existing law, shatl prevail and the law made by
the Legislature of the State shall, to the extent of the repugnancy, be void.

(2) Where a law made by the Legislature of a State'[***] with respect to ene of the
maiters enumerated in the Concurrent List contains any provision repugnant to the
provisions of an earlier taw made by Parliament or an existing law with respect to that
matter, then, the law so made by the Legislature of such State shall, if it has been
reserved for the considerntion of the President and has received his assent, prevail in:
the State;

Provided that nothing in this clause shall prevent Parliament from cnacting at any
time any law with respect to the same matter including a law adding to, amending,
varying or repealing the law so made by the Legislature of the State.

L. The words and letters ™ specified in Part A or Pant B of the First Schedule™ omitted by the C
(Seventh Amendment) Act, 1956, sec, 29 and Sch.
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Note on Article 254
The eperation of article 254 is not complex. The real problem that in practice arises is the
problem of determining whether a particular State law is repugnant o a Central Act. A number of
judicial decisions (noted below) give guidance as to when repugnancy arises. The important rulings
Bre:
(i} Zaverbhai v, State of Bombay, AIR 1954 5C 752,
(i} Tika Ramji v. State of U.P., (1956) 5CR 393.
{iii} Municipal Corporation v. Shiv Shankar, AIR 1971 SC 815,
(iv) Karunanidhi v. Union of India, AIR 1979 SC 898,
(v) Western Coalfields v. Special Area Development, AIR 1982 SC 697.
(vD) Raghubir v, Stale of Haryana, AIR 1981 5C 2037,

Union and Staty legislation

The scheme of distribution of legislative powers under the India Censtitution—such distribution
being a necessary component of a féderal political structure—raises interesting. issues where the
co-existence of central and State laws in a particular area give rise to litigation. Such problem arises
¢ither because the Union or a State may itlegally encroach upon the province of the other paralle]
legistamics or it may arise because though there is no encroachment as such on each other’s sphese,
yet, the two laws clash with each other. The two situations are, strictly speaking, different from
each other and they must be judged by two different test. Where the subject-matter of the legislation
in question falls within cither the Union List or the State List only, the question is to be decided
with reference to legislative competence. One of the two laws must necessarily be void because
leaving aside matters in the Concurrent List, the indian Constitution confers exclusive jurisdiction
upon Parliament for matters in the Union List and upon a State Legislature for matters in the State
List. The correct doctrine applicable is that of ufrra vires.

The above is a case of exclusive jurisdiction and since one of the two laws must be void, the
question of inconsistency between the two has no application. Only one law will survive and other
law will not survive. In ¢, ptrast, where the legislation passed by the Union and the State is on 4
subject-matter included in"the Concurrent List, then the matter cannot be determined by applying
the test of wlira vires because the hypothesis is that both the laws are constitutionally valid. In such
a case, the test to be adopted will be that or repugnancy under article 254(2). It follows that it is
only where the legislation is an a matrer in the Concurrent List that it would be relevant o apply
the test of repugnancy. Notwithstanding the contrary view expressed by some anthors, this is the
correct position. Such a view was expressed by Dr. D. Basu in his Commentary on the Constitution
of India (1950}, page 564 and it is this view that has been upheld by the Supreme Court in the
undermentioned decisions -

(i) Deep Chand v, State of U.P., ATR 1959 SC 648.

(i) Premnath v. State of J&K, AIR 1959 SC 749,
(iif) Ukha v. State of Maharashira, AIR 1963 SC 1531, paragraph 20.
(") Bar Council v, State of U.P., AIR 1973 SC 231, 238.

(v) Barai v. Henry, 1983 SC 150, paragraph 15.
(vi) Hoechst v. State of Bikar, AIR 1983 SC 1020, paragraphs 68, 69 and 76.

(viiy LT.C. v, Karnatoka, (1985) Supp SCC 476, paragraph 29.

{viii) Lingappa v. State of Maharashira, AIR 1985 SC 389, paragraph 26.

Legal practitioners, Repugnance

Section 48(8) of the Kamataka Land Reforms Act, 196§ (a3 amended in 1974) prohibited the
legal practitioners from appearing in proceedings before Land Tribunals. This was held to be repug-
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nant to section 30 of the Advocates Act, 1961 and section 14 of the Bar Council’s Act, 1926, The
Supreme Court held that Unien List Entries 77 and 78 are concerned with persons entitled to
practice before the Supreme Court and High Court and these entries have been construed in; O.N.
Mohanti v. Bar Council of India, AIR 1968 SC 888 as applied in Jaswant Kaur v. State of Har
yana, AIR 1977 P&H 221, as regulating all aspects of the rights of advocales; Srinivas Ragha-
vachar v, State of Karrataka, (1987) 2 SCC 692,

The test of ‘pith and substance'has been applied 1o determine whether the State law has
substantially transgressed on the field occupied by the law of Parliament. There is no ‘repugnance’
where the encroachment is not substantial, or the subject-matter of the legislation is not the same;
State of U.P. v. Synihetics, (1991) 4 SCC 139, paragraphs 18 and 28.

If the State Legislature enacts a taw which is not covered by its exclusive List-I1 but selates lo
a subject included in List-l, it is a patent case of ultra vires, because of art. 246 (1). It is beyond
the competence of the Stale Legislature under clavse {2} and pertains to the exclusive jurisdiction
of Parliament under clause (1} of article 246; Orissa Cement v. State of Orissa, AIR 1991 5C 1676,
paragraph 61,

Even when the provisions which are valid are distinet and separate from those which are invalid,
if they all from part of a single scheme which is intended to be operative as a whole, then also the
invalidity of a part will resull in the failure of the whole; Fed. of M.A.R. v, State of Rajasthan, AIR
1592 SC 103, paragraph 7 (3 Judge Bench).

En order to be valid assent for the purposes of clause (2), it must appear that the President was
apprised of the reason why the assent was sought (e g., that the State Act was repugnant to an earlier
Act made by Padiament), and if there was any special reason why his assessment was sought;
Kannan v. Dt. Collector, AIR 1991 AP 43, paragraph 7 (F.B.).

255. Requirements as to recommendations and previous sanctions to be regarded
as matters of procedure only.—No Act of Parliament or of the Legislature of a
Stale'["“], and no provision in any such Act, shall be invalid by reason only that some
recommendation or previous sanction required by this Constitution was not given, if
assent (o that Act was given—

{a) where the recommendation required was that of the Governor, either by the
Govemor or by the President;

{b) where the recommendation required was that of the Rajpramukh, either by the
Rajpramukh or by the President;

() where the recommendation or previous sanction required was that of the
President, by the President.

Notes on Article 255

Meither the Legislaure nor the President has the power to declare that non-compliance with
article 255 of the Constitution was of no effecy;, Utkal C. & J. v, State of Orissa, AIR 1987 SC
2310. By giving his assent to a subsequent Bill, the President cannot validate, with retrospective
effect an carlier Act which had failed for want of the President’s assent under article 255 so as to
validate acts done under the invalid starte, because it would amoumt to a declaration that non-
compliance with article 255 was of no consequence, which is a declaration beyond the competence
of the President; Abdul Kadir v. State of Kerala, AIR 1976 SC 182,

1. The words and letters “specified in Part A or Part B of the First Schedule” omitied by the Constitution
{Seventh Amendment) Act, 1956, sec. 29 and Sch.
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CHAPTER H—ADMINISTRATIVE RELATIONS

General

256. Obligation of States and the Union.—The executive power of every State shall
be so excrcised as to ensure compliance with the laws made by Parliament and any
existing laws which apply in that State, and the executive power of the Union shall
extend to the giving of such directions to a State as may, appear to the Government of
India to be necessary for that purpose.

257. Control of the Union over State in certain Cases.—(1) The executive power
of every State shall be so exercised as not to impede or prejudice the exercise of the
executive power of the Unien, and the executive power of the Union shall extend to the
giving of such directions to a Stale as may appear to the Government of India to be
necessary for that purpose.

(2) The executive power of the Union shall also extend to the giving of directions to
a State as to the construction and maintenance of means of communication declared in
the direction to be of national or military importance:

Provided that nothing in this clause shall be taken as restricting the power of Parlia-
ment to declare highways of waterways to be national highways or national waterways
or the power of the Union with respect to the highways or waterways so declared or the
power of the Union construct and maintain means of communication as part of its
functions with respect to naval, military and air force works.

(3) The executive power of the Union shall alse extend to the giving of directions to
3 State as to the measures 1o be taken for the protection of the railways within the State.

(4) Where in carrying out any direction given to a State under clause (2) as to the
construction or maintenance of any means of communication or under clause (3) as to
the measures to be taken for the protection of any railway, costs have been incurred in
excess of those which would have been incurred in the discharge of the normal duties
of the State if such direction had not been given, there shall be paid by the Government
of India to the Siate such sum as may be agreed, or, in default of agreement, as may be
determined by an arbitrator appointed by the Chief Justice of India, in respect of the.
extra cost so incurred by the State,

1257A. Assistance to States by deployment of armed forces or other forces of the
Union.—{Rep. by the Constitution (Forty-forth Amendmenty Act, 1978, sec. 33
(w.ef. 20-6-1979).1

258. Power of the Union to confer powers, etc., on States in certain cases.—(1)
Notwithstanding anything in this Constitution, the President may, with the consent of
the Government of a State, entrust either conditionally or unconditionaily to that
Government or Lo its officers functions in relation 1o any matter to which the executive
power of the Union exiends.

1. Ins. by the Constitution (Forty-second Amendment) Act, 1976, scc. 43 (we.f. 3-1-1977).
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(2) A law made by Parliament which applies in any State may, notwithstanding that
it relates to a matter with respect to which the Legistature of the State has no power to
make laws, confer powers and impose duties, or authorise the conferring of powers and
the imposition of duties, upon the State or officers and autherities thereof.

{3) Where by virtue of this article powers and duties have been conferred or imposed
upon a State or officers or authorities thereof, there shall be paid by the Government of
India to the State such sum as may be agreed, or, in default of agreement, as may be
determined by an arbitrator appointed by the Chief Justice of India, in respect of any
extra costs of administration incurred by the State in connection with the exercise of
those powers and duties.

'[258A. Power of the States to entrust functions to the Union.—Notwithstanding
anything in this Constitution, the Governor of a State may, with the consent of the
Government of India, entrust either conditionally or unconditionally to that Government
or to its officers functions in relation to any matter to which the exclusive power of the
State extends.]

259. Armed Forces in States in Part B of the First Schedule.—[Rep. by rhe
Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch.}

260. Jurisdiction of the Union in relation to territories outside India.—The
Govemnment of India may by agreement with the Government of any territory not being
part of the territory of India undertake any exccutive, legislative or judicial functions
vested in the Government of such territory, but every such agreement shall be subject
to, and governed by, and law relating to the exercise of foreign jurisdiction for the time
being in force.

261. Public acts, records and judicial proceedings.—(1) Full faith and credit shall
be given throughout the territory of India to public acts, records and judicial proceedings
of the Union and of every State.

(2) The manner in which and the conditions under which the acts, records and
proceedings referred to in clavse (1) shall be proved and the effect thereof determined
shall be as provided by law made by Parliament.

(3) Final judgments or orders delivered or passed by civil courts in any part of the
territory of India shall be capable of execution anywhere within that territory according
to law. ) .

Disputes Relating to Waters

262, Adjudication of disputes relating to waters of inter-State rivers or river
valleys.—(1) Pasliament may by law provide for the adjudication of any dispute of
complaint with respect to the use, distribution or control of the waters of, or in, any
inter-State river or river valley.

I. Ins. by the Constitution (Seventh Amendment) Act, 1956, sec. 18,
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(2) Notwithstanding anything in this Constitution, Parliament may by law provide
that neither the Supreme Court nor any other court shall exercise jurisdiction in respect
of any such dispute or complaint as is referred to in clause (1).

Notes on Article 262
The Inter State Water Disputes Act, 1956, (33 of 1956) is legislation passed under article 262
of the Constitution. Section 1) of the Act excludes the jurisdiction of the Supreme Count in respect
of a water dispute referred to the Tribunal. But the Supreme Court can direct that Central Govern-
ment to fulfill its statutory obligation under section 4 of the Act, which is mandatory, particularly
when the State of Tamil Nady supported the wril petition field for the purpose by a registered
soctety; Tamil Nadu CN.V.V.N. U.P. Sangam v. Union of India, AIR 1990 SC 1316.

Co-ordination between States

263. Provisions with respect to an inter-State Council.—If at any time it appears
to the President that the public interest would be served by the establishment of a
Council charged with the duty of—
(2} inquiring into and advising upon disputes which may have arisen between
States;
(b) investigating and discussing subjects in which some or all of the State, or the
Union and one or more of the States, have a common interest; or
{c) making rtecommendations upon any such subject and, in particular,
recommendations for the better co-ordination of policy and action with respect
to that subject,
it shall be lawful for the President by order to establish such a Council, and to define
the nature of the duties to be performed by it and its organisation and procedure.

Notes on Article 263

The Supreme Court has held that ence the Central Government finds that the dispute referred
to in the request received from the State Government cannot be settled by negotiations. it becomes
mandatory for the Central Government to constitute a tribunal and to refer the dispute to it for
adjudication. .

If the Central Government fails to make such refercnce, the court may, on an application under
Art. 32 by an aggrieved party issue mandamus to the Central Government to carry out its statutory
obligation; T.N. Cauvery Sangam v. Union of India (1990) 3 SCC 440, paragraph 18.

It is held by the Supreme Court thai—

(a) It is the exclusive function and duty of a coun to interpret a $tatute and to determine the
limits of the jurisdiction of any tribunal or statutory authority. This jurisdiction of the
court is not barred by s.11 of the Act,

(b) What js barred is the question whether any party before the tribunal is enditled to any
relief on the merits.

In this case the tribunal held thai it had no jurisdiction to grant any interim relief under the Act.
The Supreme Court, on appeal by Special leave, hekt that the jurisdiction to grant interim relief
had been con by agreement between the parties before the tribunal and the Supreme Count directed
the tribunal to decide on the merits whether the appellant was entitled to any interim reliel on the
facts of the case; State of T.N. v. State of Karnataka, (1991) Supp (1) SCC 240, paragraphs 12, 15
and 22.



PART XII

FINANCE, PROPERTY, CONTRACTS AND SUITS

CHAPTER 1—-FINANCE

General

I[264. Interpretation.—In this Part, "Finance Commission™ means a Finance
Commission constituted under article 280.}

265. Taxes not to be imposed save by authority of law.—No tax shall be levied or
collected except by authority of law.

Notes on Article 265

Arlicle 265 requires thal—
(f) there must be a law,
(i) the law must authorise the tex1; and
(i) the tax must be levied and collected according to the law,

Tax illegally levied must be refunded. Doctrine of “unjust enrichment™ has to be applied after
having regard to the facts of each case; New Indira Indusiries v, Union of India, AIR 1990 Bom
239 (FB) (case law reviewed).

Writ court can order refund of tax, paid under mistake of law, Salonah Tea Co. Lid. v.
Superiniendens of Taxez, AIR 1990 5C 772, 774-T76, paragraphs 6-13.

The awhorisation made by the statute to levy a tax must be express. Taxing power canngl, be
derived from the delegarion of mere regulaling power, even though the tax was within the compet-
ence of the Legislature which made the delegation. The power to tax is not incidental or ancillary
to the power to Legislate on a matier; Syarhetics & Chemicals Lid. v. State of U.P., AIR 1990 5C
1927 (1952-53); Subhash v, State of Haryana, AIR 1992 P&H 20,

There is noting in the Constitetion to present the same person or property being subject (o both
state and municipal legislation; Sré Krishna v, TA.C.C., AIR 1991 SC 2096, paragraph 30.

266. Consolidated Funds and Public Accounts of India and of the States.— (1)
Subject to the provisions of article 267 and to the provisions of this Chapter with respect
to the assignment of the whole or part of the net proceeds of certain taxes and duties to
States, all revenues received by the Government of India, all loans raised by that Govern-
ment by the issue of treasury bills, loans or ways and means advances and all moneys
received by that Government in repayment of loans shall form one consolidated fund to
be entitled “the Consolidated Fund of India”, and all revenues received by the Govern-
ment of a State, all loans raised by that Government by the issue of wreasury bills, loans
or ways and means advances and all money received by that Government in repayment
of loans shall form one consolidated fund to be entitled “the Consolidated Fund of the
State™.

1. Subs, by the Constitution (Seventh Amendment) Act, 1956, sec, 29 and Sch., for article 264.
209
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(2) All'other public moneys received by or on behalf of the Government of India
or the Government of a State shall be credited to the public account of India or
the public account of the State, as the case may be.

(3) No moneys out of the Consolidated Fund of India or the Consolidated Fund of
a State shall be appropriated except in accordance with law and for the purposes
and in the manner provided in this Constitution.

267, Contingency Fund.—(1) Parliament may by law establish a Contingency Fund
in the nature of an imprest to be entitled; the Contingency Fund of India into which shall
be paid from time to time such sums as may be determined by such law, and the said
Fund shall be placed at the disposal of the President to enable advances to be made by
him out of such Fund for the purposes of meeting unforeseen expenditure pending
authotisation of such expenditure by Parliament by law under article 115 or article 116,

(2) The Legislature of a State may by law establish a Contingency Fund in the nature
of an imprest to be entitled “the Contingency Fund of the State™ into which shall be paid
from time to time such sums as may be determined by such taw, and the said Fund shall
be placed at the disposal of the Governor'[***] of the State to enable advances 10 be
‘made by him out of such Fund for the purposes of meeting unforeseen expenditure
pending authorisation of such expenditure by the Legistature of the State by law under
article 205 or article 206,

Distribution of Revenues between the Union and the States

268. Duties levied by the Union but collected and appropriated by the States.—(1)
Sufh stamp duties and such duties of excise on medicinal and toilet preparations as are
mentioned in the Union List shall be levied by the Government of India but shall be
collected—

{a) in the casc where such duties are leviable within any’(Union territory], by the

Government of India, and

(b) in other case, by the States within which such duties are respectively leviable.

(2) The proceeds in any financial year of any such duty leviable within any State
shall not form part of the Consolidated Fund of India, but shall be assigned to that State.

269.Taxes Jevied and collected by the Union but assigned to the States.—(1) The
following duties and taxes shall be levied and collected by the Government of India but
shall be assigned to the States in the manner provided in clause (2), namely,-

(o) duties in respect of succession to property other than agricultural land,;
(b} estate duty in respect of property other than agricultural !and;

(¢) terminal taxes on goods or passengers carried by railway, sea or air;
(d) taxes on raillway fares and freights;

£, The words“or Rajpramukh™ omitted by the Constitition (Seventh Amendment) Act, 1956, sec, 29 and
Sch.

2. Subs. by the Constitution (Scventh A dment) Act, 1956, sec. 29 and Sch., for “State zpecified in Part
C of the First Schedule™,
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(e) taxes other than stamp duties on transaction in stock-exchanges and futures
markets;
(/) taxes on the sale or purchase of newspapers and on advertisements published
therein;
'Lg) taxes on the sale or purchase of goods other than newspapers, where such sale
or purchase takes place in the course of Inter State Trade or commerce:)
2i(.h) taxes on the consignment of goods {whether the consignment is to the person
making it or to any other person), where such consignment takes place in the
course of inter-State trade or commerce.)
{2) The net proceeds in any financial year of any such duty or tax, except in so far
as those proceeds represent proceeds attributable to 3[Union territories], shall pot form
_part of the Consolidated Fund of India, but shall be assigned to the States within which
‘that duty or tax is leviable in that yecar, and shall be distributed among those States in
atcordance with such principles of distribution as may be formulated by Parliament by
law.
*[(3) Parfiament may by law formulated principles for determining when a s[Sale of
urchase of, or consignmeni of, goods] takes place in the course of inter-State trade or
commerce.]

Notes on article 269

As to clause (1), sub-clauses (g) and (h } relating to inter-State purchases and consignments, see
the 7th Schedule, Union Lisy, entries 92A and 92B. Entry 92B was inserted by the 46th Amendment
in 1982,

A law which, though purporting to impose tax on the price at which raw materials are purchased
actually becomes effective with reference to manufactured goods on their despatch to a place outs-
ide the State, is a “Consignment tax™, falling the competence of Parliament under article 269 {1)g) and
Union List, entry 92 B; Goodyear india v. State, AIR 1990 SC 781, 795, 796, 797, 798, paragraphs
35-40 {History of 46th Amendment and Law Commission of India, 615t report, referred to).

By reason of the new Entry (Entry 928, in List 1 (Tth Sch.) inserted by 46th Amendment Act,
1982), held when a tax is imposed by a State on the mere despatch of good.i by a manufacturer to
his own branches outside the state, the wax is ultra vires because it is a consignment tax within the
exclusive competence of Partiament under Entry 52B of List .

When a question amcs as to the competence of a legislature to impose a tax, in a conflict
between two competi isdictions, the lature used by the taxing State is not conclucive.
The court has to apply thc doctrine of pith and substance in order to find out the real nature of the
1ax, with reference to its 1axing cvent. Goodyear v, State of Haryana, AIR 1990 SC 781, paragraphs
37-41 and 76; Mukerian Papers v. Staie of Punfub, 2 SCC 580, paragraphs 5 and 6.

270. Taxes levied and collected by the Union and distributed between the Union
and the States.—{1) Taxes on income other than agricultural income shall be levied

1. Ins. by the Constitution (Sixth Amendmemt) Act, 1956, sec. 3.
2. Ins by the Constitution (Forty-sixth Amendment) Act, 1982, sec. 2.

3. Subs. by the Constitution (5 h A d } Act, 1956, sec_ 29 and Sch., for “States specified in
Part C in the First Schedule™.
4, Ins. by the Constitution (Sixth Amendment) Act, 1956, sec. 3.

5. Subs. by the Constitution (Forth-sixth Amendment) Aci, 1982, scc. 2, for “Sake or purchase of goods”,
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and collected by the Government of India and distributed between the Union and the
States in the manner provided in clause (2).

(2) Such percentage, as may be prescribed’, of the net proceeds in any financial year
of any such tax, except in so far as those proceeds represent proceeds attributeble to
*[Union teritories] of to taxes payable in respect of Union emoluments, shall not form
part of the Consolidated Fund of India, but shall be assigned to the States within which
that tax is leviable in that year, end shall be distributed among those States in such
manner and from such time as may be prescribed.

(3) For the purposes of clause (2), in each financial year such percentage as may be
prescribed of so much of the net proceeds of taxes on income and does not represent
the net proceeds of taxes payab]e in respect of Union emoluments shall be deemed to
represent proceeds attributable to [Umon territories].

(4) In this article—

(a) “taxes on income” does not include a corporation tax;
(b) “Prescribed” means—
() untl a Finance Commission has been constituted, prescribed by the
President by order, and
(iiy after a Finance Commission has been constituted, prescribed by the
President by order after considering the recommendations of the Finance
Commission;
(¢) “Union emoluments” includes all emoluments and pensions payable out of the
Consolidated Find of India in respect of which income-tax is chargeable.

271. Surcharge on certain duties and taxes for purposes of the Union.—
Notwithstanding anything in articles 269 and 270, Parliament may at any titne increase
any of the duties or taxes referred to in those articles by a surcharge for purposcs of the
Union and the whole proceeds of any such surcharge shall form part of the Consolidated
Fund of India.

272, Taxes which are levied and collected by the Union and may be distributed
between the Union and the States.—Union duties of excise other than such duties of
excise on medicinal and toilet preparations as are mentioned in the Union List shall be
levied and collected by the Government of India, but, if Parliament by law so provides,
there shall be paid out of the Consolidated Fund of India to the States to which the law
imposing the duty extends sums equivalent to the whole or any part of the net proceeds
of that duty, and those surns shall be distributed among those States in accordance with
such principtes of distribution as may be formulated by such taw.

273. Grants in liew of export duty on jute and jute products.—(1) There shall be
charged on the Consolidated Fund of India in each year as grants-in aid of the revenues
of the States of Assam, Bihar, Orissa and West Bengal, in liew of assignment of any

1. See the Constitotion (Distribution of R }y Order, 1979 (C.O. [12).
2. Subs, by the Constitution (Seventh Amendinent) Act. 1956, sce. 29 and sch, for “States' soecified in
Part C of the First Schedule™.
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share of the net proceeds in each year of export duty on jute and jute products to those
States, such sums as may be prescribed.

(2) The sums so prescribed shall continue to be charged on the Consolidated Fund
of India so long as any export duty on jute or jute products continues to be levied by
the Government of India or until the expiration of ten years from the commencement of
this Constitution, whichever is earlier.

(3} In this article, the expression “prescribed” has the same meaning as in article 270.

274. Prior recommendation of President required to Bills affecting taxation in
which States are interested.—(1) No Bill or amendment which imposes or varies any
tax or duty in which States are interested, or which varies the meaning of the expression
“agricultural income™ as defined for the purposes of the enactments relating to Indian
Income-tax, or which affects the principles on which under any of the foregoing
provisions of this chapter, moneys are or may be distributable to States, or which
imposes any such surcharge for the purposes of the Union as is mentioned in the forego-
ing provisions of this Chapter, shall be introduced or moved in either House of Parlia-
ment except on the recommendation of the President.

(2) In this article, the expression “tax or duty in which States are interested” means—

. {a) a tax or duty the whole or part of the net proceeds whereof are assigned to any
State; or
(b) a tax or duty by reference to the net proceeds whereof sums are for the time
being payable out of the Censolidaed Fund of India to any State.

275, Grants from the Union to certain States.— (1) Such sums as Parliament may
by law provide shall be charged on the Consolidated Fund of India in each year as grants-
in-aid of the revenues of such Siates as Parliament may determine to be in need of
assistance, and different sums may be fixed for different States:

Provided that there shall be paid out of the Consolidated Fund of India as grants-in
aid of the revenues of a State such capitaj and recurring sums as may be necessary to
enable that State to meet the costs of such schemes of development as may be undertaken
by the State with the approval of the Government of India for the purpose of promoting
the wetfare of the Scheduled Tribes in that State or raising the level of administration
of the Scheduled Areas therein to that of the administration of the rest of the areas of
that State:

Provided further that these shall be paid out of the Consolidated Fund of India as
grants-in-aid of the revenues of the State of Assam sums, capital and recurring equiva-
lent to—

(a) the average excess of expenditure over the revenues during the two years
immediatety preceding the commencement of this Constitution in respect of the
administration of the tribal areas specified in '[Part I] of the table appended to
paragraph 20 of the Sixth Schedule; and

i. Subs, by the Nocth-Eastem Arcas (Reorganisation) Act, 1971 (81 of 1971), sec, 71, for “Pwt A"
(we.l 2]-1-1973).
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(b) the cost of such schemes of development as may be undertaken by that State
with the approval of the Government of India for the purpose of raising the leve)
of administration of the said areas to that of the administration of the rest of the
areas of that State.

l[(U\) On and from the formation of the autonomous State under article 244A,—

(i} any sums payable under clause (a) of the second proviso to clause (1) shall, if
the autonomous State comprises all the tribal areas referred to therein, be paid
to the autonomous State, and, if the autonomous State comprises only some of
those tribal areas, be apportioned between the State of Assam and the autonom-
ous State as the President may, by order, specify;

(i) there shall be paid out of the Consolidated Fund of India as grants-in aid of the
revenues of the autonomous State sums, capital and recurring, equivalent to the
costs of such schemes of development as may be undertaken by the autonomous
State with the approval of the Government of India of the purpose of raising the
level of administration of that State to that of the administration of the rest of
the State of Assam.]

(2) Until provision is made by Parliament under clause (1), the powers conferred on
Parliament under that clause shall be exercisable by the President by order and any order
made by the President under this clause shall have effect subject to any provision so
made by Parliament:

Provided that after 2 Finance Commission has been constituted no order shall be
made under this clause by the President except after considering the recommendations
of the Finance Commission.

276. Taxes on professions, trades, callings and employments.—(1) Notwithstand-
ing anything in article 246, no law of the Legislature of a State relating to taxes for the
benefit of the State or of a municipality, district board, local board or other local author-
ity therein in respect of professions, trades, callings or employments shall be invalid on
the ground that it relates to a tax on income.

{2) The total amount payable in respect of any one person to the State or 10 any one
municipality, district board, local board or other local autherity in the Slatc by way of
taxes on professions, trades, callings and employments shall not exceed two thousand
and five hundred rupees] per annum.

3[1:‘1:]

(3) The power of the Legislature of a State to make laws as aforesaid with respect to
taxes on professions, trades, callings and employments shall not be conistrued as limiting
in any way the power of Parliament to make laws with respect to taxes on income
accruing from or arising out of professions, trades, callings and employments.

277. Saving.—Any taxes, duties, cesses or fees which, immediately before the
commencement of this Constitution, were being lawfully levied by the Govemment of any

1. Ins. by the Constitution (Twenty-secomd Amendinent) Act, 1969, sec, 3.
2. Suls. by the Constitution (Siaticth A d ) Act, 1988, sec. 2, for “two hundred and fifty rupees™.
3. Provisio omitted by the Constitution {Sixtieth AmendmentiAct, 1988, sec. 2.
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State or by any municipality or other local authority or body for the purposes of the
State, municipality, district or other local area may, notwithstanding that those taxes,
dutics, cesses or fees are mentioned in the Union List, continue to be levied and to be applied
to the same purposes until provision to the contrary in made by Parliament by law.

Notes on Article 277
For meaning of ‘tax’ and fec’ see notes on article 265,

278. Agreement with States in Part B of the First Schedule with regard to certain
financial matters.—(Rep. by the Constitution (Seventh Amendment) Act, 1956, sec. 29
and Sch.}

279. Calculation of *net praceeds”, ete.—(1) In the forcgoing provisions of this
Chapter, “net proceeds” means in relfation to any tax or duty the procecds thereof
reduced by the cost of collection, and for the purposes of those provisions the net
proceeds of any tax or duty or of any part of any tax or duty, in or attributable to any
area shall be ascertained and certified by the Comptretler and Auditor- General of India,
whose certificate shatl be final.

(2) Subject as aforesaid, and to any other express provision of this Chapter, a law
made by Parliament or an order of the President may, in any case where under this pan
the proceeds of any duty or tax are, or may be, assigned to any State, provide for the
manner in which the proceeds are 1o be calculated, for the time from or at which and
the manner in which any payments are to be made, tor the making of adjustments
between one financial year and another, and for any other incidental or ancillary matters.

280. Finance Commission.—(1) The President shall, within two years from the
commencement of this Constitution and thereafter at the expiration of every fifth year
or at such earlier time as the President considers necessary. by order constitute a Finance
Commission which shall consist of a Chairman and four other members to be appointed
by the President.

(2) Parliament may by law determine the qualifications which shall be requisite for
appointment as members of the Commissicn and the manner in which they shall be selected.

(3} It shall be the duty of the Commission to make recommendations to the President
as to—

{a} the distribution between the Union and the States of the net proceeds of
taxes which are to be, or miay be, divided between them under this Chapter
and the allocation between the States of the respective shares of such
proceeds; ’

(b) the principles which should govern the g‘ranls-in aid of the revenues of
the States out of the Consclidated Fund of India;

I[(bb) the measures needed to augment the Consolidated Fund of a State to
supplement the resources of the Panchayats in the State on the basis of
the recommendations made by the Finance Commission of the State;}

1. Sub-clause (bb) ins. by the Constitution {Seventy-third Amendment) Act, 1992, sce. 3 (weld.
20-4-1997).



216 The Constitution of India Article 281

I[(r.') the measures needed to augment the Consolidated Fund of a State to
supplement the resources of the Municipalities in the State on the basis of
the recommendations made by the Finance Commission of the State;]

2[(d) any dther matter referred to the Commission by the President in the inter-
ests of.sound finance.]

(4) The Commission shall determine their procedure and shall have such powers in
the performance of their functions as Parliament may by law confer on them.

'

281. Recommendations of the Finance Commission.—The President shall cause
every recommendation made by the Finance Commission under the provisions\ of this
Constitution together with an explanatory memorandum &s to the action taken thercon
to be laid before each House of Parliament.

Miscellaneous Financial Provisions

282, Expenditure defrayable by the Union or a State out of its revenues.—The
Union or a State may make any grants for any public purpose, notwithstanding that the
purpose is not one with respect to which Parliament or the Legislature of the State, as
the case may be, may make laws.

283. Custody, etc. of Consolidated Funds, Contingency Funds and moneys
credited to the public accounts.—{1) The custody of the Consolidated Fund of India
and the Contingency Fund of India, the payment of meneys into such Funds, the
withdrawzl of moneys therefrom, the custody of public moneys other that those credited
to such funds received by or on behalf of the Governmemt of India, their payment into
the public account of India and the withdrawal of moneys from such account and all
other matters connected with or ancillary to matter aforesaid shall be regulated by law
made by Parliament, and, until provision in that behalf in so made, shall be regulated
by rules made by the President.

(2) The custody of the Consolidated Fund of a State and the Contingency Fund of a
State the payment of moneys into such Funds, the withdrawal of moneys therefrom, the
custody of public moneys other than those credited to such Funds received by or on
behalf of the Government of the State, their payment into the public account of the State
and the withdrawa! of moneys from such account and all other matters connected with
or ancillary to matters aforesaid shall be regulated by law made by the Legislature of
the State, and, until provision in that behalf is so made, shall be regulated by rules made
by the Govcmor’[“"] of the State.

1. Sub-clause (c) ins. by the Constitution (Seventh-fourth Amendment) Act, 1992, sec, 3 (wee.f.
20-4-1993); previously sub-clanse (c) was omifted by the Constitution (Seventh Amendment) Act,
1956, sec. 29 and Sch,

2. Sub-clzuse (c} re-lettered as sub-clause (d) by the Constitotion {Seventy-Fourth Ameadment) Act, 1992,
sec. 3 (w.ed, 20-4-1993); previcusly sub-clause () was re-lettesed as sub-clause () by the Constitution
{Scventh Amendmeat) Act, sec. 29 and Sch.

3. The words “or Rajpramukh” omitted by the Constitution {Seventh Amendment) Act, 1956, sec. 29 and
Sch.
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284. Custody of suitors’ deposits and other moneys received by public servants
and Courts.—All moneys received by or deposited with—

(a) any officer employed in connection with the affairs of the Union or of a State in his
capacily as such, other than revenues or public moneys raised or received by the
Government of India or the Government of the State, as the case may be; or

(b) any court within the territory of India to the credit of any cause, matter, account
Or persons,

shall be paid into the public account of India or the public account of the State, as the
case may be.

285, Exemption of property of the Union from State taxation.—(1) The property
of the Union shall, save in so far as Parliament may by law otherwise provids, be exempt
from all taxes impeosed by a State or by any authority within a State.

(2) Nothing in clause (1) shall, until Parliament by law otherwise provided, prevent
any authority within a State from levying any tax on any property of the Union to which
such property was immediately before the commencement of this Constitution liable or
treated as liable, so long as that tax continues to be levied in that State.

Notes on Article 285

Property of a Union is exempled from State taxation under anticle 285 except for taxes which
were imposed on the Central Government before the Constitution. In Punjab, vehicles of railways
were not being subjected to road tax before 1950 and they cannot be subjected to tax after the
Constitwtion. Even though the relevant rules were there, the tax was not actually being levied against
the Unton of India’s vehicles, Writ pelition by the Union of India was accepted; Union of India v.
State of Punjab, AIR 1990 P&R 183 ().S. Sekhon J) ([t is not clear how the High Count entertained
a dispute between the Union of India and the State. Under the Constitution, the Supreme Court has,
exclusive jurisdiction in such disputes).

Property owned by a Governmenl company or a statutory corporation, which has a corporate
personality of ils own, cannot be said to be *property of the Union’ and may, therefore, be liable
to State or municipal taxation; L.A.A.f. v. Municipal Court, AIR 1991 Del 302, paragraph 35.

286. Restrictions as to impesition of tax on the sale or purchase of goods.—(1)
No Law of a State shall impose, or authorise the imposition of, a tax on the sale or
purchase of goods where such sale or purchase takes place—

{a) outside the State; or

{b) in the course of the import of the goods into, or export of the goods out of, the

tervitory of India.

l[ttt]

2[(2) Parliament may by law formulate principles for determining when a sale or
purchase of goods takes place in any of the ways mentioned in clause (1).

3(3) Any law of a State shall, in so far as it imposes, or authorises the imposition
of—

1. Explanation to clause (1) amitted by the Constitution (Sixth Amendment) Act, 1956, scc. 4.
2. Subs. by the Constitution {Sixth Amendment) Act, 1956, for clauses (2) and (3).
3. Subs, by the Corstitution (Forty-sixth Amend ) Act. 1982, sec. 3, for clause (3) (w.e.f. 12-2-1983).
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(a) a tax on the sale or purchase of goods declared by Parliament by law to be of
special importance in inter-State trade or commerce; or
(b) a tax on the sale or purchase of goods, being a tax of the nature referred to in
sub-clause (&), sub-clause (c) or sub-clause {d) of clause (29A) of article 366,
be subject to such restrictions and ¢onditions in regard to the system of levy, rates and
other incidents of the tax as Parliament may by law specify.j] ©

Notes on Article 286

For the purposes of clause {(a), a sale or purchase shall be decmed to have taken place in the
State in which the goods have actually been delivered as a direct result of such sale or purchase
for the purpose of consumption in that State, notwithstanding the fact that under the general law
relating to sale of goods the property in the goods has by reason of such sale or purchase passed
in another State; Associated Cement v. C.5.T., (1991} Supp (1) SCC 251, paragraphs 6-9.

A sale may be for the purpose of export but not in the course of export, e g. the ‘penultimate
sale” for the purpose of export, Murli v. State of Haryana, (1991) 1 SCC 377, paragraphs 6-7 (3
Judges).

Export sales become complete only after the goods reach the foreign destination; Srate of Orissa

V. MMT.C., IT (1994) 4 5C 628,

287. Exemption from taxes on electricity.—Save in so far as Parliament may by
law otherwise provide, no law of a State shall impose, or authorise the imposition of, a
tax on the consumption or sale of electricity (whether produced by a Government of
other persons) which is— .

(a) consumed by the Government of India. or sold to the Government of India for
consumption by that Government; or
(b) consumed in the construction, maintenance or operation of any railway by the
Governmen] of India or a railway company operating that railway, or sold to
that Government or any such railway company-for consumption in the construc-
tion, maintenance or operation of any railway,
and any such law imposing, or authorising the imposition of, a tax on the sale of elec-
-tricity shall secure that the price of electricity sold to the Government of India for
consumption by that Government, or to any such mil&ay company as aforesaid for
consumption in the construction, maintenance or operation of any railway, shall be less
by the amount of the tax than the price charged to other consumers of a substantial
quantity of electricity.

288, Exemption from taxation by Stotes in respect of water or electricity in
certain cases.—(1) Save in so far as the President may by order otherwise provided, no
luw of a State in force immediately before the commencement of this Constitytion shall
impose, or authorise the imposition of, a tax in respect of any water or electricity stored,
generated, conswned, distributed or sold by any authority established by any existing
law or any law made by Parliament for regulating or developing any inter-State river or
river-valley,

Explanation.—The expression “law of a State in force” in'this clause shall include a
law of a State passed or made before the commencement of this Constitution and not
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reviously repealed, notwithstanding that it or parts of it may not be then in operation
ither at all or in particular areas.

(2) The Legistature of a State may by law impose, or authorise the imposition of, any
uch tax as is mentioned in clause (1), but no such law shall have any cffect unless it
as, after having been reserved for the consideration of the President, received his
ssent; and if any such law provides for the fixation of the rates and other incidents of
uch tax by means of rules or orders to be made under the law by any authority, the law
hall provide for the previous consent of the President being obtained to the making of
ny such rule or order.

289. Exemption of property and income of a State from Union taxation.—(1) The
ropenty and income of a State shall be exempt from Union taxation.

{2) Nothing in clause (1) shall prevent the Union from imposing, ot authorising the’
mposition of, any tax to such extent, if any, as Parliament may by law provide in respect
f a trade or business of any kind carried on by, or on behalf of, the Government of a
tate, o any operations connected Ltherewith, or any property used or occupied for the
urposes of such trade or business, or any income accruing or arising in connection
herewith. .

(3) Nothing in clause (2) shall apply to any tradc or business, or to any class of trade
r business, which Parliament may by law declare to be incidental to the ordmary
unctions of Government.

290. Adjustment in respect of certain expenses and pensions.—Where under the
rovisions of this Constitution the expenses of any court or Commission, or the pension
ayable to or in respect of a person who had served before the commencement of this
“onstitution under the Crown in India or after such commencement in connection with
2 affairs of the Union or of a State, are charged on the Consolidated Fund of India or
1e Consolidated Fund of a State, then, if—

(a) in the case of a charge on the Consolidated Fund of India, the court or commis-
sion serves any of the scparate needs of a State, or the person has served wholly
or in part in connection with the affairs of a State; or

(&) in the case of a charge on the Consolidated Fund of a State, the court or Commis-
sion serves any of the separate needs of the Union or another State, or the person
has served wholly or in part in connecton with the affairs of the Union or
another State,

rere shall be charged on and paid out of the Consolidated Fund of the State or, as the case
:ay be, the Consolidated Fund of India or the Ce.nsolidated Fund of the other State, such
ntribution in respect of the expenses or pension as may be agreed, or as may in defanlt
f agreement be determined by an arbitrator to be appointed by the Chicf Justice of India.

'[290A. Annual payment to certain Devaswom Funds.—A sum of forty-six lakhs
nd fifty thousands rupees shall be charged on, and paid out of the Consolidated Fund of

1. Ios. by the Constitution (Scventh Amendmenty Act, 1956, sec. 19,
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the State of Kerala every year 1o the Travancore Devaswom Fund; and a sum of thirteen
lakhs and fifty thousand rupees shail be charged on, and paid out of the Conselidated
Fund of the State of } [Tamil Nadu] every year to the Devaswom Fund established in
that State for the maintenance of Hindu temples and shrines in the tervitories transferred
to that State on the 15t day of November, 1956, from the State of Travancore-Cochin.]

291. Privy purse sums of Rolers.—{Rep. by the Constitution (Twenty-sixth Amend-
ment) Act, 1971, sec. 2.]

CHAPTER [I—BORROWING

292, Borrowing by the Government of India.—The executive power of the Union
£xtends to borrowing upon the security of the Consolidated Furd of India within such
limits, if any, as may from time to time be fixed by Parliament by law and to the giving
of guarantees within such limits, if any, as may be so fixed.

293, Borrowing by States.—{(1) Subject 1o the provisions of this article, the execu-
tive power of a State extends to borrowing within the territory of India upon the security
of the Consolidated Fund of the State which such limits, if any, as may from time to
time be fixed by the Legislature of such State by law and to the giving of guarantees
within such limits, if any, as may be so fixed.

(2) The Government of India may, subject to such conditions as may be laid down
by or under any law made by Parlizament, make loans to any State or, so long as any
limits fixed under article 292 are not excecded, give guarantees in respect of loans raised
by any State, and any sums required for the purpose of making such loans shall be
charged on the Consolidated Fund of India,

(3) A State may rot without the consent of the Government of India raise any loan
if there is still outstanding any pant of loan which has been made to the State by the
Government of India or by its predeccssor Government, or in respect of which a
guarantee has been given by the Government of India or by its predecessor Government.

(4) A consent under clause (3) may be granted subject to such conditions, if any, as
the Government of India may think fit to impese.

CHAFTER III-PROPERTY, CONTRACTS, RIGHTS, LIABILITIES,
OBLIGATIONS AND SUITS

294. Succession to property, assets, rights, liabilities and obligations in certain
cases.—As from the commencement of this Constitution—-

(a) all property and assets which immediately before such commencement were

vested in His Majesty for the purposes of the Government of Dominion of India

and &l property and assets which immediately before such commencement were

| 5 mwmmmmdu—)mlmmdlmm4hwuu
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vested in His Majesty for the purposes of the Government of each Governor’s
Province shall vest respectively in the Union and the corresponding State, and
(&) all rights, liabilitics and obligations of the Government of the Dominion of India
and of the Government of cach Governor's Province, whether arising out of any
contract or otherwise, shall be the rights, liabilitics and obligations respectively
of the Government of India and the Government of cach corresponding State,
subject to any adjustment made or 10 be made by reason of the creation before the
rommencement of this Constitution of the Dominion of Pakistan or of the Provinces of
West Bengal, East Bengal, West Punjab and East Punjab.

295. Succession to property, assets, rights, liabilities and obligations in other
cases.—(1} As from the commencement of this Constitution—

(a) all property and asseis which immediately before such commencement were vested
in any Indian State cormesponding to a State specified in Part B of the First Schedule
shall vest in the Uniox, if the purposes for which such property and assets were held
immediately before such commencement will thereafier be purposes of the Union
relating to any of the matters enumtrated in the Union List, and

{b) all rights liabilities and obligations of the Government of any Indian State
corresponding to a State specified in Pant B of the First Schedule, whether
arising out of any contract or otherwise, shall be the rights, liabilities and
obligations of the Government of India, if the purposes for which such rights
were acquired or liabilitics or ebligations were incurred before such commence-
ment will thereafter be purposes of the Government of India relating to any of
the matters enumerated in the Union List,

subject to any agreement entered into in that behalf by the Government of India with
he Government of that State.

{2) Subject as aforesaid, the Government of each State specified in Part B of the First
Schedule shall, as from the commencement of this Constitution, be the successor of the
Government of the corresponding Indian State as regards all property and assets and all
rights, liabilities and obligations, whether arising out of any contract or otherwise, othet
than those referred 1o in clause (I).

296. Property accruing by escheat or lapse or as Hona wacantiz.—Subject as
hereinafter provided, any property in the territory of India which, if this Constitution
had not come into operation, would have accrued to His Majesty or, as the case may be,
‘o the Ruler of an Indian State by escheat or lapse, or as bona vacantia for want of a
rightful owner, shall, if it is property situated in a State, vest in such Siate, and shall, in
any other case, vest in the Union:

Provided that any property which at the date when it would have so accrued o His
Majesty or to the Ruler of an Indian State was in the possession or under the control of
he Government of India or the Government of a State shall, according as the purposes
for which it was then used or held were purposes of the Union or of a State, vest in the
Jaion or in that State,

Explonation~ In this article, the expressions **Rulers’” and “Indian State’* have the
ame meanings as in article 363,
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*[297. Things of value within territorial waters or continental shelf and resource
of the exclusive economic zone to vest in the Union.—(1) All lands, minerals and othe
things of value underlying the ocean within the territorial waters, or the continental shel]
or the exclusive economic zone, of India shall vest in the Union and be held for th
purposes of the Union,

{2} All other resources of the exclusive economic zone of India shall also vest in th
Union and be held for the purposes of the Union.

(3) The limits of the territorial waters, the continental shelf, the exclusive economi
zone, and other maritime zones, of India shall be such as may be specified, from tim
to time, by or under any law made by Parliament).

?[298. Power to carry on trade, etc.—The execulive power of the Union and o
each State shall extend to the carrying on of any trade or business and to the acquisition
holding and disposal of property and the making of contracts for any purpose:

Provided that-—

(a) the said executive power of the Union shall, in so far as such trade or busines:
or such purpose is not one with respect to which Parliament may make laws, b
subject in each State o legislation by the State; and

(&) the said cxecutive power of cach State shall, in so far as such trade or busines:
or such purpese is not one with respect to which the State Legislature may maks
laws, be subject to legislation by Parliament.}

Notes on Article 2938

Trade of business V4

The Icading case on this article is Anraj v. Siare of Maharashira, AIR 1984 SC 781. The cast
discusses, inter alia, the relationship bel:veen (a) articles 73 and 298, (b} anicle 258 and 298,

Extra-territorial operation

It has been held that the power of a State under article 298 cxtends to canying on a trade i
other States also; Khazan Singh v. State of U.P., AIR 1974 5C 669, This implies that article 29!
has been treated as an independent source of exccutive power. For, otherwise, on a combined read
ing of aticle £62 and 245(1), the executive power of a State would be confined (o the area of the
State, as it legislative power is so confincd by virtue of article 245,

Where a firm has been camrying on the business of selling lubricants for 18 years, abrupt stopp
age of supply by the Indian Oil Corporation without notice is arbitrary. Decision of the State/publis
authority under article 298 of the Constitution is an administrative decision and can be impeachex
on the ground that the decision is arbitrary or violative of article 14 of the Constitution of India or
any of the grounds available in the public law field. In respect of a corporation like the Indian Oi
Corporation, when, without informing the parties concerned, an atleged change of policy and (or
that basis) action to seek to bring to an end the course of wansaction over 18 years involving large
amount of money is taken, the action is nat fair action, especially in view of the monopotistic nature
of the corporation in this fiefd. Therefore, it is necessary to reiterate that even in the field of public
law, the relevant persons who are concerned or likely to be affected should be taken into confidence

1. Subs. by the Constitution (Forticth Amendment) Act, 1976, sec. 2, for article 297 (w.c.f. 27-5-1976).
2. Subs. by the Constitution (Seventh Amendment) Act. 1956, sec. 20, for article 298,
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Whether, and in what circumstances. that confidence should be taken into consideration, cannat be
laid down on any straight-jacket basis. It depends on the nature of the right involved and nature of
the power sought to be exercised in a particular situation: Mahabir Auto Stores v_ Indian Oil
Corporation, AIR 1990 SC 1031 reversing: M/s Mahabir Auto Stores v, Indian Oil Corporalion
Lid., AIR 1989 Del 315,

299. Contracts.—(1) All contracts made in the exercise of the executive power of
the Union or of a State shall be expressed to be made by President, or by the Governor
'[#**] of the State, as the case may, and all such contracts and all assurances of property
made in the exercise of that power shall be executed on behalf of the President or the
Governor'[***] by such persons and in such manner as he may direct or authorise.

(2) Neither the President nor the Governor 2[“‘] shall be personally liable in respect
of any contract or assurance made or executed for the purposes of this Constitution, or
for the purposes of any enactment relating to the Government of India heretofore in
force, nor shall any person making or exccuting any such contract or assurance on behalf
of any of them be personally liable in respect thereof.

Notes on Article 299

The position resulting from article 299 can be stated in this form:
(a} Government contracts must be expressed as to be made by the President or the Govemor.
{b) They shall be executed by the competent person and in the prescribed manner.
(c) If the above requirements are not comptied with
(i) Government is not bound by the contract, because article 299 is mandatory:

(ii} the officer executing the contract would be personally bound:

(éif} the Government, however, if it enjoys the benefit of performance by the other
party to the contract, would be bound to give recompense on the principle of
quantum merit or quanium valebat {service or goods received). This is on quasi-
contract (sections 65 and 70, Contract Act).

: (iv) Besides this, the doctrine of promissory estoppel may apply on the facts,
{d) In any case, the President or the Governor is not personally liable on the contract.
Following are the important decisions supporting the above proposition:—
(i} State of W.B. v. B.K. Mondal, AIR 1962 SC 779. (Article 299 is mandatory).

{#) Karamshi v. State of Bombay, AIR 1964 SC 1714, (Person exccuting must be
authorised to enter into the control)

(i) Union of India v. Rallia Ram, AIR 1963 5C 1685, (Tender and acceptance).

(iv) Bikar Co-op Society v. Siphai, AIR 1977 5C 2149, (Quantum meruir).

(v) M.P, Sugar Mills v. State of U.P., AIR 1979 SC 627.(Promissory estoppel).

(vi) New Marine Coal Co. v, Union of India, AIR 1964 SC 152.

The freedom of the Government to enter into business with anybody it likes is subject to the
condition of reason and fair play as well as public interest; Mahabir Auto v. 1L.O.C., AIR 1990
5C 1031,

I. *The words “or the Rajpramukh’' omitted by the Constitution (Seventh Amendment) Act, 1956, sec. 29
and Sch.

2. The words “ner the Rajpramukh’™ omitted by sec. 29 and Sch., ibid.
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300. Suits and proceedings.—(1) The Government of India may use or be sued by
the name of the Union of India and the Government of a State may sue or be sued by
the name of the State any may, subject to any provisions which may be made by Act of
Parliament or of the Legislature of such State enacted by virtue of powers conferred by
this Constitution, sue or be sued in relation to their respective affairs in the like cases
as the Dominion of India and the corresponding provinces or the comresponding Indian
States might have sued or been sued if this Constitution had not been enacted.

(2} If at the commencement of this Constilution—

(a) any legal proceedings are pending to which the Dominion of India is party, the
Union of India shall be deemed to be substituted for the Dominion in those
proceedings; and

(b) any legal proceedings are pending to which a Province or an Indian State is a
party, the corresponding State shall be deemed to be substituted for the province
or the Indian State in those proceedings.

Notes on Article 300

Government liability in tort
(a) The ruling principle is that Governmeat is not liable for torts of its employees commitied
in the course of performance of sovereign functions.
(&} The theoretical doctrine as per (a) above is still adhered to, but it is being applied in a
liberal manner and the courts interpret “*sovereign’’ nammowly, as is shown by recent law.
It is enough to cite the following cases of importance:—
() P&O Sream Navigation Co. v. Secretary of Siate, (1861} 5 Bom HCR App A.(This was
really a Calcutta ruling, reported in the Bombay series).
(i} State of Rajasthan v. Vidyawadi, AIR 1962 SC 933.
(éii} Shyam Sunder v. State of Rajasthan, AIR 1974 SC 980, paragraph 21.
(iv) Kasturi Lal v, State of U.P., AIR 1965 5C 1039.
(v} Union of India v. Sugrabai, AIR. 1969 Bom 13.
(vi) Virendra v. State of ULP_, (1955} | SCR 415, 436. (Act of State).
A suit lies against the Government for wrongs done by public servants in the course of business,
such as death or injury caused to a person by Police atrocities; Saheli v. Commissioner of Police,
AlR 1990 SC 513,

-~

YCHAPTER IV—RIGHT TO PROPERTY

J00A. Persons not to be deprived of property save by authority of law.— No
person shall be deprived of his property save by authority of law.]

Notes on Article 300A

Nature of the right
Rigiu nol to be deprived of property save by authority of law is no longer a fundamenial right,
though it is still a constitutional right; Bishamber v, State of U.P., AIR 1982 5C 13,

1. Ins, by the Constitution (Forty-fourth Amendment) Act, 1978, sec. 34 (we.f. 20:6- 1979).
|
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State Financial Corporation

Section 29, State Finance Corporation Act. 1951 gives the Corporation power to take possession
of the property of an individual concerned, if the latter makes the default in payment of any loan
etc. The Finance Corporation Act docs not violate articles 14, 19, 21 or 300A of the Constitution,
The principles of natural justice have to be read into the section. The Board of the Corporation
consists of high ranking officials. When the industrial concem enlers into an agreement with the
Corporation it is fully aware of the provision, If the Corporation acts unfairly, the action can be
chaltenged, but that does not vitiate the provision; Atka Ceramics v. Gujarat State Finance Corp..
AIR 1990 Guj 105 (DB) (Case on atticle 300A).

Requisitioning

There was a dispute between the operators of mini buses and their workers. Instead of referring
the dispute to the proper forum, the State Govemnment, purporting 10 act under section 3. West
Bengal Requisition of Vehicles Act, 1979 requisitioned the buses. The buses were then run by the
Municipalily though the requisition order did not mention that they would be so run. It was held,
that the requisition was illegal. Further, though the order was passed by the District Magistrate, he
was actually acting under the orders of the State Transport Minister, Hence the requisitioning was
mala fide and for extraneous purpose and void.

MNew Barrackppore Mini Bus Owners Association v. Disiricr Magisirate, ATR 1990 Cal 268,
290 to 293, paragraphs 42-55 {Mahitosh Majumdar J) {reviews case law),

As to the general effect of article 300A see; Elizabeth v. State of Kerala, AIR 1991 Ker 162,
paragraph 24 (FBY; and TESC v. Staiwe of Assam, AIR 1990 5C 123, 138,

After the Constination {(44th Amendments) Act, the fight to property is only a constitutional
right, It is not a part of the basic structure. The Constitution (56th Amendment) Act, 1990 does not
destroy the basic structure of the Constitution; M.K. Kachar v. State of Gujarar, JT (1994) 4 5C
473. .

A letter written by Private Secretary to the Minister, to the General Manager, Railways confers
no legak right, nor can it be said 10 mise ‘Legitimate expedience’; Union of India v. Graphic
Industries, JT (1994) 5 SC 237.



PART XIII

TRADE, COMMERCE AND INTERCOURSE WITHIN THE
TERRITORY OF INDiA

301. Freedom of trade, commerce and intercourse.—Subject to the other
provisions of this Part, trade, commerce and intercourse throughout the territory of India
shall be free.

Notes on Article 301
Imposition of duty does not in every case tantamounts to infringement of article 301, Gne has
to determine whether the impugned provision amounts to a restriction directly and immediately on
the movement of trade or commerce. See the undermentioned cases :
(i) Atiabari Tea Co. Lid. v. State of Assam, AIR 1961 SC 232 : (1961) 1 SCR 809.
(&) Atstomobile Transpori (Rajasthan) Lid. v, State of Rajasthan, AIR 1962 SC 1406 : (1963)
| SCR 491.
(it} Andhra Sugars Lid, v. State of AP, AIR 1968 SC 599,
(iv} State of Madras v. N.R, Nataraja Mudafigr, AIR 1969 SC 147 : {1968) 3 SCR 829,
(v) State of Kerala v, AB Abdul Khadir, AIR 1970 5C 1212 ; (1970) SCR 700,
(vi} Goodyear india Lid. v. State of Haryana, AIR 1990 SC 781, 806, paragraphs 74 and 75.
(vif) Maharaja Tourist Services v. State of Gujarai, AIR 1991 SC 1650

302. Power of Parliament to impose restrictions on trade, commerce and
intercourse.—Parliament may by law impose such restrictions on the freedom of trade,
commerce or intercourse between one State and another or within any part of the terri-
tory of India as may be required in the public interest.

303. Restrictions on the legislative powers of the Union and of the States with
regard to trade and commerce.—(1) Notwithstanding anything in article 302, neither
Parliament nor the Legislature of a State shall have power lo make any law giving, or
authorising the giving of, any prefercnce to one State over another, or making, or
authorising the making-of, any discrimination between one State and another, by virtue
of any entry relating to wrade and commerce in any of the Lists in the Seventh Schedule.

(2) Nothing in ctause (1) shall prevent Parliament from making any law giving, or
authorising the giving of, any preference or making, or authorising the making of, any
discrimination if it is declared by such law that il is necessary to do so for the purpose
of dealing wilh a situation arising from scarcity of goods in any part of the territory of
India.

304. Restrictions on trade, commerce and intercourse among States—
Notwithstanding anything in atticle 301 or article 303, the Legislature of a State may
by law—

{a) impose on goods imported from other States'[or the Union territories] any tax

to which similar goods manufactured or produced in that State are subject, so,

1. s, by the Constitution (S h A d ) Act, 1956, sec. 29 and Sch.
226
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however, as not 10 discriminate between goods so imported and goods so
manufactured or produced; and

(b} impose such reasonable restrictions on the freedom of trade, commerce or inter-
course with or within that Siate as may be required in the public interest:

Provided that no Bill or amendment for the purpose of clause () shall be introduced
or moved in the Legislature of a Siate without the previous sanction of the President.

Notes on Article 304

The test of reasonableness for the purpose of clause () of anicle 304 would be the same as the
test adopted for the purpose of article 196. See the undermentioned cases :
() Tike Ramji v, State of U.P., (1956) SCR 393,
(i} Kalyani Stores v. Siate of Orissa; AIR 1966 5C 1686,

Article 304 (a)

The list of article 304(a} may be thus stated, Taxation by a State on goods imported from outside
is valid provided it is non- discriminatory and this includes of sales tax so Iong as it is non-
discriminatory. See the undermentioned cases :

(i} Srate of Madras v. Nataraja, AIR 1969 SC 147,
(ii} State of Rajasthan v. Mangilal, (196%9) SCC T10.
(iif} Indign Cement v. State of A.P., AIR 1988 5C 567.

A notification issued in exercise of legislative power under sections 24 and 25, U.P. Sales Tax
Act, 1948, is a “law’" within articles 304 and 306; Video Electronics v. Stale of Punjab, AIR 1990
SC 820.

An action which furthers the economic development of the whole of India and its unity by
removing economic barriers cannot be said to be discriminatory; Video Electronics v, Siate of
Punjab, AIR 1990 SC 820, paragraphs 20-28 (3 Judges).

Regulation and Prohibition must be distinguished from each other,

(a} A e which totally prohibits the movement of forest produce between specified hours is
prohibitory, (#) A rule which permits, transport, subject to specified conditions, for preventing
public injury or to serve the public good e.g. in pursuance of the directive under article 514 would
be a reasonable restriction whether under article 19(1)(g} or under atticle 304; State of T.N. v,
Sanjeerha, AIR 1993 SC 237, paragraphs 17 and 18,

The illegal feling of trees may be regulated by requiring that no forest produce should be trans-
ported from one place to another without obtaining # permit from a specified officer; Aramachine
v. State of Rajasthan, ATR 1992 Raj 7, paragraphs 10, 14 and 17.

Where the State law does not offend against article 301 or article 303, it need not be examined
whether the conditions imposed by anticle 304 are saisfied; Video Electronics v. State of Punjab,
AIR 1990 SC 820, paragraphs 20, 28 (3 judges).

Where an assessee purchasc's upon scrap from both local dealers in the State of Kamataka and
dealers outside the State and the State of Kamataka imposes a 1ax on the sale of ingots manufactured
out of scrap purchased from outside the Stale while ingots manufactured from locally purchases
scrap would not be subjected to such a tax, the would be hit by clause (a) of atticte 304; Andhra
S5.C.v. C.CO.T, AIR 1990 SC 1912, paragraphs 22.23.
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Article 304(h)

A requirement to deposit a cash amount as security for realisation of the money due under a
Chit Fund Scheme has been held to be in the public interest; Subodhaya Chit Fund (P.) Lid. v.
Director of Chits, AIR 1991 5C 998, paragraph 4,

Where the original Act received the President’s sanction under article 304 {b) no fresh sanction
is required where the Amending Act, without imposing any additional restriction merely varied the
form of restriction; Subodhaya Chir Fund (P.) Lid. v. Director of Chiis , AIR 1991 SC 998,
paragraph 5.

][305. Saving of existing laws and laws providing for State monopolies.—Nothing
in articles 301 and 303 shall affect the provisions of any existing law except in so far
as the President may by order otherwise direct; and nothing in article 301 shall affect
the operation of any law made before the commencement of the Constitution (Fourth
Amendment) Act, 1955, in so far as it relates to, or prevent Parliament or the fegislature
of a State from making any law relating to, any such matter as is referred 10 in sub-clause
(i) of clause (6) of anicle 19,}

Notes on Article 305
Where a pre-existing State Act is amended by a post Constitution Act then the protection of
article 305—
{a) is available to the amending Act also if it is merely clarificatory; but
(&) is not available in 5o far as the amending Act makes any additional provisions; Punjab
Traders v. State of Punjab, AIR 1990 SC 2300, parugraph 14,

306. Power of certain States in Part B of the First Schedule to impose restrictions
on trade and commerce.—[Rep. by the Constitution {Seventh Amendment) Act, 1956,
sec. 29 and Sch.}

307. Appointment of authority for carrying out the purposes of articles 301 to
304.—Parliament may by law appoint such authority as it considers appropriate for
carrying out the purposes of articles 301, 302, 303 and 304, and confer on the authority
so appeinted such powers and such duties as it thinks necessary.

1. Subs, by the Constitution (Fourth Amendment) Act, 1953, sec, 4.



PART XIV

SERVICES UNDER THE UNION AND THE STATES
CHAPTER [—SERVICES

308. Interpretation.—In this Part, unless the context otherwise requires, the expres-
sion ‘‘Siate”’ '[does not in¢lude the State of Jammu and Kashmir].

309. Recruitment and conditions of Service of persons serving the Union or a
State.—Subject 10 the provisions of this Constitution, Acts of the appropriale Legisla-
ture may regulate the recruitment, and conditions of service of persons appointed, to
public services and posts in connection with the affairs of the Union or of any State:

Provided that it shall be competent for the President or such person as he may direct
in the case of services and posts in connection with the affairs of the Union, and for the
Governor'[***] of a State br such person as he may direct in the case of services and
posts in connection with the affairs of the State, to make rules regulating the recruitment,
and the conditions of service of persons appointed, to such services and posts until
provision in that behalf is made by or under an Act of the appropriate Legislature under this
article, and any rules so made shall have effect subject to the provisions of any such Act.

Notes on Article 309

Administrative instructions

Though non-statutory Rules cannot modify statutory Rules, there is nothing to prevent the
Government from issuing administrative instructions on matters upon which the statutory Rules are
silent; Compiroller v. Mohan, (1992) 1 SCC 20.

Adverse remarks

Adverse remarks against which a representation is pending should not be taken into account
when considering an employee’s case for selection to the Selection Grade, eic.; Siate of M.F v,
Bani, (1990) Supp SCC 736, paragraph 6.

[f an adverse order is challenged in a court of law, it is always open to the competent authority
to place before the court the reasons which may have led to the rejection of the representation;
Union of India v, E.G. Numbudri, AIR 1991 SC 1216

A copy of the adverse entry is to be supplied to the employce within & reasonable I.imc This
obligation to communicate does not extend to any observation in the entry which is nor adverse to
the employee; Baikuntha v. D.M.O., (1992) 2 SCC 299, paragraph 33 (3 Judges).

The remarks in a Confidential Report are used as data of comparative merit when questions of
promotion, confirmation, crossing of efficiency bar,termination of service. etc. of the employees in
question arise; Union of India v. Nambudri, (1991} 3 SCC 38, paragraph 6.

Application under section 19 of the Administrative Tribunals Act lies for expunction of adverse
remarks; State of M.P. v, Bari, (1990) SCC 738, paragraph 5.

'I. Subs, by the Constitwtion (Seventh A dment) Act, 1956, sec. 29 and Jch., for “'means a State
specificd in Part A or Pt B of the Firtt Schodule™.
2. The Words ""or Ragwaeoukh'* omitted by the Constitution (Seventh A d ) Act, 1956, sec. 29 and Sch.
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Agpaintment

Though a person, by making an application for a post pursuani to an advertissment, does not
acquire any vested right to be appotnted to that post, he acquires a right to be considered for selec-
tion according to the terms of that advertisement. The cligibility of a candidate for selection for a
post depends upon whether he is qualified in accordance with the relevant Rules as they existed
a1 the date of the adventisernent for recruitment; Devin v. Kamatake P.5.C., (1990) 3 8CC 157,

Armed forces

As regards retirees from the Armed Forces, the Supreme Court has not accepted the demand of
retirees of amed forces for “'one rank one pension™; Indian Ex- Service League v. Union of India,
AlIR 1991 SC 1182, paragraphs 8, 10 and 18,

It is legitimate for the State Government to announce special benefits of pension, increments
eic, 1o persons enrolled in the armed forces during emergency as contrasted with those enroltled
before emergency. (Mder men, by joining the military service, lost the chance of joining other
Government departments. The discrimination is reasonable; Dhan Singh v. Siate of Haryana,
AlIR 1991 5C 1047,

Compulsory refirement

Compulsory retirement does niot contain any stigma and is based on the subjective satsfaction
of the authority, However, an order of compulsory retirement cannot be quashed under article 226,
on the ground that the adverse entry was not communicated to the petitioner, or that rules ol natural
justice or the requirements of article 21 of the Constitution have oot been complied with; [nion of
India v. Reddy, AIR 1990 S5C 563, paragraph 27; Stare of Sikkim v, Sonam, (1991) Supp 1
SCC 175, paragraphs 4 and 5.

Criminal proceedings

Since article 20 (2) has been held to be applicable only (o punishment in judicial proceedings,
there is no question of its application where a prosecution or acquittal in a criminal proceeding is
followed by a deparimental proceeding against a Governmenlt servant and vice versa, Conversely,
recovery of embezzled or other recovery due to the Government by departmental proceeding can
not bar a criminal prosecution for the offence, if any; Bishwanath v. Union of India, (1991) 16
ATC 912 (Cal), parzgraphs 14-16 (FB),

Discrimination ’

Even as between employees of the same class of service, it would be permissible to give weight-
age to those who acquire 2 relevant higher qualification, which is reasonable, e.g. giving accelerated
promotion o the most meriforious in order to aitract brilliant candidates 1o the public service;
Biswas v. State Bank of India, (1991} 2 UJSC 567, paragraph 4.

If the Rule be applicable to all classes of Government servants,. it cannot be challenged as
discriminatory, but if it is mala fide, or arbitrary or perverse, the order may be struck down;
Baikunthe v. C.D.M.0., (1992} 2 SCC 299, paragraphs 32 and 34 (3 Judges).

Explottation

The Siate should not exploit its employees nor should it take advantage of the helplessness of
cither the employees or the unemployed persons. The State should act as a model employer and
give equal pay for equal work, It should not keep a person in a lemporary or ad hec statas for long,
and 1ake steps for their regulanisation; Seare of Harvana v, Pyara, (1992) 4 SCC 18.
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The mile of equality of pay cannot be so applied as to give o an employee the higher emoluments
of a post in which he has never worked. Virender v, Avinash, AIR 1991 SC 958.

In general, the grant of a higher pay to a junior in the same cadre would be violative of the nule
of **equal pay for equal work''. But to this there are exceptions founded on justifisble grounds or
intelligible differential. ¢.g. where the higher pay offered 10 a junior is personal 10 him, say, on
account of additional duties; Chief Engineer v. Jagdish, AIR 1991 (SC), paragraph 5.

Examination

The court would not interfere with the comparative merits of candidates as assessed by the
examining body, in the absence of bias or mala fides or material irregularity in the Constitution of
the examining body or the procedure adopted by it—because these are matters requiring an expen-
ise which the courts do not possess; Dalpar v. Mahajan, (1990) | SCC 305, paragraph 12
(3 Judges); Jaswant v. State of Punjab, (1990) Supp (1) SCC 313, paragraph 6.

Gratuity

Government his no longer any discretion to forfeit grawity on any ground; Jesuratmnam v. Union
of india, (1990) Supp SCC 640, paragraph 2.

High Court

[n regard to making appointments to clerical posts in the subordinale counts, the Chiel Justice
of the High Count cannot depart from the constitutional and statutory orovisions on the subject, If
the Chief Justice takes upon himself the power of both the avtharities mentioned above to make
selections for, as well as appointments in, the establishments of the subordinate courts, such
appointments shall be void; Puttaswamy v. Chief Justice, AIR 199] SC 295,

Interpretation

Subject to certain limitations, Government's interpretation of its own mles and the policy
decisions made thereunder should be respecied by the courts; Ajeet v. State of Rajasihan, (1991)
Supp 1 SCC paragraph 12,

Interview

There is nothing contrary in preparing a select list based on the results of the written test alone
and then to call for interview oul of that list, depending upon the number of vacancies available;
Biswas v, State Bank of India, (1991) 2 UISC 567, paragraph 4.

Where the Rules relating to recruitment do not require that both wrilten and viva voce tests
should be adopted, selection by interview alone cannot be held to be itlegal. There is no inflexible
standard as 1o the duration of an interview. A candidate cannot complain that the interview was too
short, except in the case of & Selection post. e, of a higher category; Sardara Singh v. State of
Punjab, AIR 1991 8C 2248, paragraphs 6 and 7.

The court would nol interfere where, in the absence of the Rules fixing any pass marks for the
interview test, the examining body fixes a 40% pass marks for the interview as for the written test;
Manjeer v. E.S.1.C., AIR 1990 SC 1104, paragraph 6 (3 Judge Bench).

Lien
When a Government servant’s lien is suspended under the Rules, e.g. while he is appointed to

a deputation post, he loses all chances of being considered for promotion during the period of such
suspension of lien, His lien in the parent cadre is revived only when he reverts to the parent cadre



232 The Constitution of India Article 309

cither on his own option, or on release from the deputation; Ram Saran v. State of Punjab, (1991)
2 SCC 253, paragraphs 14, 19-21,

The lien on a post is acquired \on!y when the employec has been confirmed and made pérmanent
on that post and not.carlier; Triveni v. State of UP., AIR 1992 SC 492, paragraphs 21-22.

Mandamus

Mandamus would issue to give the petitioner the same pay scale as has been given to employees
of the same cadre, without any rational justification; State of W.B. v. Debdas, (1991) 1 SCC 138,
paragraph 15; State of Rajasthan v. Gurcharan, (1990) Supp SCC 778, paragraphs 10-11.

Mandate to Government

I an appeal from & judgment of the Andbra Pradesh High Court, the Supreme Cotrt has held
that the High Count or the Administrative Tribunal cannot issue a mandate to the State Government
10 make service rules under articte 309 of the Constitution. *The courts cannot usurp the functions
assigned to the executive under the Constitution and cannol even indirectly require the executive
to exercise its rule-making power in any manner. The Court cannot assume to itself a supervisory
power over the rule-making power of the execulive under article 308 of the constitution”, The
Constitution does not permit the court to direct or advise the executive in matters of policy or to
sermonise regarding any matter which, under the Constitution, lies within the sphere of legislature
or executive: Mallikarjuna Rae v. Siateof A.P., AIR 1990 SC 1251, 1255, paragraphs 10-12.

Officiating Post

Where an officer, substantively holding a post, it ordered merely to discharge the duties of a
higher post in the exigencies of public service, he is not entitled to the emoluments of the higher
post. He can claim only what is called the “charge allowance”; Ramakani v. Union of India, AIR
1991 SC [145, paragraph 4.

Privacy

The L.I.C. cannot terminate the services of a lady employee who refuses to give particulars
about her menstrual periods. To demand such information compulsorily viclates the right of privacy
flowing from article 21 of the Constitution. The L.I.C. can (if it s0 chooses) get the employee
medically examined, if the information in question is required to check pregnancy, erc. Neera v.
LIC, (1992) 1 SCC 286,

Promissory Estoppel

A change of policy is also controlled by the doctrines of promissary estoppel; Amrit v. State
of Punjab , (1992) 2 SCC 411, paragraphs 4-6.

Promotion .

Any change in the Rules which affects the right to be considered for promotion would nffend
articles 14 and 16 but not a change which merely affect the chances of promotion. Any change in
the Rules will, therefore, not be applicable only to vacancies which occurred prior to the amend-
ment. But the petitioner was given the benefir of a retrospective amendment which tookplace during
the perdency of his litigation; Sheshrao v, Govindruo, AIR 1991 SC 76, paragraph 3.

In considering an employee for promotion, the relevant authority is entitled to take into
consideration the penalties imposed on him, including censure upto the date when such considera-
tion takes place; Union of India v. K.V, Janakirwnan, AIR 1991 SC 2010, paragraph 8 (3 Judges).
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The mere pendency of a depanmental proceeding at any stage is.not sufficient for not consider-
ing an employee’s case for promotion or to withhold his promotion; Union of India v. Tejendra,
(1991} 4 SCC 129, paragraph 4.

Withholding of promotion on reasonable ground is permissible; Arunmugam v. State of T.M.,
{1991) Supp (1) SCC 199, paragraph 5. '

The consideration of an employee for promolion may be postponed if he is suspended in view
of the initiation of disciplinary of criminal preceedings against him; Union of India v, K.V,
Janakiraman, AIR 1991 8C 2010: (9191) 4 SCC 109, paragraphs 16, 17 and 26 (3 Judge Bench).

Where a person entitled to promotion under a statuetory rule was unlawfully denied considera-
tion, he would be entitled to be considered for promation with the retrospective effect and his
seniority would also be re-fixed on that basis. In such a case, those who would be affected by such
order cannet complain of discrimination, but the court may issue suitable directions 1o avoid
hardship to them; Rem v. Stare of U.P., AIR 1991 SC 1818.

Where a persan entitled to promotion under a statutory Rule was unlawfully denied considera-
tion he would be entitled to be considered for promotion with the retcaspective effect and his
seniority would also be-fixed on that basis; Ramaual v. State of H.P. , (1991) Supp (1} SCC 198,
paragraph 3.

Provident Fund

Under a pension scheme, Government has a continuing obligations so long as the retiree is alive.
In a Provident Fund scheme, the retiree’s right is crystallise on the date of retirement and after that
date Government has no obligation. Hence if, under the Provideni Fund scheme. option is given to
the pension from a specified cut off date, there is no discrimination and it would not be hit by article
14 of the Constitution; Krishna v. Union of India, AIR 1990 SC 1782, paragraphs 30 and 31.

While under a pension scheme Government has a continuing obligation so along as the retiree
is alive, in a Provident Fund scheme, cach retiree’s right is crystalliscd on the date of retirement
and Government has no continuing obligation thercafter. Hence, if an option is given o the
employee under the P.F. scheme to switch over to the Pension scheme from a specified cut off date,
it would not be hit by article 14 of the Constitution; B.R.Q\A. v. Union of India, AIR 1992 SC 767,
paragraphs 8 and 10.

Caontributory Provident Fund reticess and Pension scheme optees form two different classes;
State of Rajasthan v. Rajasthan Pensioner Samaj, AIR 1991 SC 1743,

Qualification

The court would not intecfere with the propriety of particular qualification for a post laid down
by the Government; Rangaswamy v, Government of A.P., (1990) 1 SCC 288, paragraph 6.

It is competent for the appropriate authority to prescribe relevant qualifications for appointment
to a post, provided they are not unconstitutional. It is not for the courts to consider and assess
whether they arc proper. A person who is aggrieved, can move the appropriate authority for review
of the prescribed qualifications; Rangaswamy v. Government of A.P., AIR 1990 SC 535.

Being a matier of policy, it is open to the Government 1o change the qualifications for a post
from time to time. But unless the amendment is given retrospective effect, if cannol affect the right
of a candidate who was duly qualified according to the rules which were in ferce at the time when
the selection was made by the bady authorised {0 make it: Maheadran v. Siate of Karnataka, (1990)
| SCC 41), paragraphs 4-5 (3 Judges).
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Quota

When appointments are made from more than one source, it is permissible to fix the ratio (known
as 'quota’) for recruitment from the different sources, and if rles are framed in this regard, they
must ordinarity be followed strictly; Direct Recruit Association v. Siate of Maharashira, (1990) 2
SCC 715, paragraphs 21 and 47 (CB).

Railways
Employees in Railway Institutes and Railway Clubs are not raitway employess and cannot be

treated on par with employees in statutory railway canteens; All India Railway Insiitute Eviployees’
Association v, Union of India, AIR 1990 5C 952,

Recruitment

' In the absence of any constitutional bar (c.g. article 233), determination of the mode of recruit-
ment lo a service or post, say by promotion, transfer or dircct appointment, is a matter of policy of
the Government or other appropriate authority; Union of India v. Syed, (1992)1 UJSC 590,
paragraph 13 (3 Judges). Rangaswamy v. Government of A.P.. AIR 1990 SC 535.

Subject to constitutional provisions (e.g. article 233 of the Constitution), it is for the Government
{or other appropriate authority) to decide as a matier of policy, whether recruitment to a particular
service should be by {a) promotion, (b) direct recruitment, or {c) transfer; Orissa J.S.A, v. Staie of
Orissa, AIR 1991 SC 382, paragraph 3.

Retrenchment

(i} Whete, owing to reduction of work or shrinkage of cadre, retrenchment becomes
necessary, then the principle of “last come, first go” is applicable, subject to what
is stated in {ii) below,

(i) If, in disregard of this principle, a juniof is retained in preference to a senior, article
14 of the constitution is violated,

(iify  But the above principle does not apply where services of a temporary employee are
terminated on an assessment of his merit in accordance with the conditions of his
service,

(iv} In such a case, retaining a Junior with merit is no discrimination,

See the undermentioned cases :
Trivens v. State of U.P., AIR 1992 SC 496.
State of U.P. v. Kaushal, (1991} 1 SCC 691, paragraph 5 (3 Judges),

Retrospectivity

A rule operates prospectively unless it is made retrospective by express provision or by
necessary intendment: Maherdran v. State of Karnawaka. AIR 19%) 5C 405, paragraph 5.

A rule operates prospectively unless it is made retrospective by ¢xpress provision or by necess-
ary intendement; Bevin v, K.P.5.C., AIR 1990 SC 1233, paragraph 3.

Even where the restructuring of a scrvice is necessitated by the mistake on the part of the Depart-
ment, such change should not be so interpreted so as (o prejudice those wha' were in scrvice prior
10 the date when the change in the rule took place; Nirmal v. Union of India, (1991) Supp (2) SCC
363, paragraphs 3 and 5.
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Rules

So long as a Rule framed under article 309 is not duly amended, it is binding on the Government
and its action in matter covered by the mules must be regulated by the Rules; Bhamagar v. Union’
of India, (1991) 1 SCC 544, paragraph 13 (3 Judges).

A rule made in exercise of the power under the proviso to article 309 constitutes taw within
the meaning of article 235. For the same reason, such rule may be struck down only on such grounds
as may invalidate a legislative measure, e.g. violation of antickes t4 and 16 of the Constitation, and
not because the cottrt considers it 1o be tnreasonable: Bansal v. Union of Iedia, AIR 1993 5C 978,
paragraph 21.

tf the Rules are amended 2nd the Government withdraws the requeisition, before the candidates
are called for interview pursuant to the advertisement, but the Service Commission goes on with
the selection in terms of the original Rules, a candidate so selected acquires no vested right; Jaiswal
v. Debi, (1992} 1 UISC 731, paragraph 3.

A question of conflict arises where o service has got two sets of Rules made wnder article 309—e.g.
General Recruitment Rules and Special Recruitment Rules (applicable to a particular Department such
#s the Motor Yehicles Branch), Raghunath v. State of Karnaraka, AIR 1992 SC 81, paragraph 7.

Rule making power

Rules as to service matters may be made--—
(a) under article 309, proviso,or
(o} Subject o law made by competent legislation} by exccutive ordess; Siate of Haryana v.
Oiara, (1552; 4 SCC 118, paragraph 21.

Salary

1t has been laid down by a Constitution Bench, that the salary drawn on the date of retiremeni-
canoot be re-opened as a result of any enhancement made at a later date for persons retiving
subsequently; India Ex-Services League v. Union of India, AIR 1991 5C 1182, pamagraphs 21 and 22

Seniority

Fven where the order of appointment may have stated that the appointment was temporary
or stop gap elc. yet, where it is established that the appointee has been working in that post
for a long period (number of years) without break, the court may apply the principle of
“continuous officialion” and hold that the appointee be deemed to have been regularised;
Nayar v. Unien of India, AIR 1993 SC 1574; Siate of Haryana v, Piara, AIR 1992 SC 2130,
paragraph 12 (3 Judges).

A subsequent restructiring of the service or delay in holding the selection for which the aployee
was not responsible cannot ke away his semority for promation which be had acqitired prior te the
dete of restructure; Nirmal v. Union of India, {1991) Supp (2) SCC 363, paragraphs 4-6.

It is open to the State to lay down any criteria which is thinks eppronriale, for determining
seniority in service and it is not competent for the coun to strike down such Rule £xcept on the
ground that it is arbitrary or it results in inequality of opportunity amongst employees belonging
to the same class, which would offend asticle 14 or 16 of the Crnstitution; Dhan Singh v. State of
Rajasthan, (1991) 2 Supp SCC 190, paragraph 10.

Where promotees have acquired a higher qualification or are selected by the Public Service
Commission. Government can give them some weightage in seniority, There is no improper
discrimination and court cannot interfere with such a policy decision of the Government; State of
AP, v. Muralidhar, A 1R 1992 SC 922.
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Where a persen has been denied seniority by a wrong application of the rules or without any
reasonable ground, the court may direct the competent autherity to place him in the higher grade
with effect from the date when his junior was placed therein, with consequential monctary benefits;
Dharam v. Administrator, (1991) 1T ATC 925, paragraph 4.

In general, the count would not interfere with rules, or even executive instructions laying down
the principles of seniority if they are ‘reasonable, just and equitable} Devdutta v. Swate of M.P.,
(1992) 19 ATC 154 (SC). paragraph 17,

As between employees serving in the same service or cadre, seniority shall be determined by
the Rules made under article 309. If there is no unconstitwiionality is such Rules, the seniarity inver
se must be determined according to the criteria laid down in such Rules, # g rank and merit (where
selected by the P.S.C.) the court cannot lay down any other criteria; Siate of T.N. v. Pari, (1991)
3 SCI 302, paragraph 10 (3 Judges).

The interpretation of Rules as to quota consistent with the Constitution, may be a difficult task.
No question of senjority arises till a person is appointed substantively to a cadre post under the
Rules; Chopra v. Siate of Haryana, (1992) 19 ATC 493 (SC), paragraphs 10- 17.

When a person is appointed to a post according to the Rules, his sentority is 1o be counted from
the date of his appointment and not according lo the date of his confirmation; Direct Recruit
Associaiion v, State of Maharashtra, (1990) 2 SCJ 377, paragraph 13 (CB).

If Rules have been made fixing a quota or ratio for appointment from the two sources, then
inter se seniority has to be guided by the quota rules; Saxena v. State of U.P., (1992) 19
ATC 96 (SC), paragraphs 6-7; Direct Recruit Association v. State of Makarashira, (1992} 2
SCC 715 paragraph 47.

Government can make rules laying down that persons recruiled on a regular basis shall be placed
{in seniority) below persons regularised. There is no illegality calling for count intervention, The
former came into service after passing a £Sinpetitive examination; Bhamagar v. Union of India,
(1991) 1 ACC 544, paragraphs 8, ¢ and 12 (3 Judges).

Where the Rules themselves make a distinction between persons appointed in the Directorate
and the subordinate services as separate cadres, and such Rules are not held to be unconstitutional,
a claim that common seniority should be maintained between the two cadres, is untenable; Som Rajf
v. State of Haryana, (1990) 2 SCJ 1, paragraphs 5-6.

Service matters: Judicial interference
Judicial interference in service matters is called for only in onder to examine that the action
challenged before the court from the point of—
(a) fundamental rights,
() statutory provisions,
{c) rules and instructions,
(d) faimess, State of Haryana v. Piara, (1992) 4 SCC 118, paragraph 21.

Temporary service

The Staie should not keep a person in temporary or ad koc service for a long period. It should
take steps for his regularisationy, Dharwad Association v. State of Karnataka, (1990) 2 SCC 396,
paragraph 23.

Termination

If the termination (of an employee) is arbitrary, it will be violative of article 16, even though
the employes is of an ad hoc, temperary or officiating stetus, or even casual employee; Shrilekha
v. State of U.P., (1991) ) SCC 212.
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Transfer

When a person belongs to a service or cadre which is transferable, then, in the absence of any
stalutory restrictions, a person appointed to the cadre or service is translerable from one post to
another, in the interests of public service. In such a case, transfer is an incident of the service and
the employee cannot complain except where {a} il is ordered in violalion of some mandatory statu-
tory rule, (b} if it is actuated by mala fides, that is, some collateral purpose other than the interests
of the administration, The court cznnot, therefore, interfere on the mere ground that the transfer
was made at the request of the employee and the competent authority granted it to avoid hardship;
Shilpi v. State of Bihar, (1991} Supp (2) SCC 659, paragraphs 3-4,

Where employees are transferred from a Government Depariment to a statutory corporation
and provision is made in the statute ( or in the directions issued thereunder) that their existing
conditions of service would not be adversely affected by the transfer, the court would interfere if
the corporation frames regulations to change the conditions of service 1o the disadvantage of the
employees, e.g. in the matter of the age for retitement; Dubey v. M P.S.RT.C.. (1991) Supp (1}
SCC 426, paragraph 11.

Vacancies

State is not bound to fill up a vacancy. But the decision not 1o fill up a vacancy has to be taken
bona fide for good reasons, The mere fact that a person’s name appears in the merit list does not
give him a right 1o be appointed. But if the vacancy is filled up. the comparative merit {as reflecied
in the recruitment test) has to be respected and no discrimination is permissible; Shankaran v. Union
of India, (1991) 3 SCC 47, paragraph 7a.

310. Tenure of office of persons serving the Union or a State.—(1) Except as -
expressly provided by this Constitution, every person who is a member of a defence
service or of a civil service of the Union or of an all-India service or holds any post
connected with defence or any civil post under the Union holds office during the
pleasure of the President, and every person who is a member of a civil service of a State
or holds any civil post under a State holds office during the pleasure of the
Governor'{***) of the State.

{2) Notwithstanding that a person holding a civil post under the Union or a State
holds office during the pleasure of the President or, as the case may be, of the
Govemnor’(***] of the State, any contract under which a person, not being a member of
a defence service or of an all India service or of a civil service of the Union ar a Stale,
is appointed under this Constitution to hold such a post may, if the President or the
Govcmora{‘"} as the case may be, deems it necessary in order to secure the services
of a person having special qualifications, provide for the payment to him to compensa-
tion, if before the expiration of an agreed period that post is abolished or he is, for
reasons not connected with any misconduct on his pju'l, required to vacate that posts.

1. The words “or, as the case may be, the Rajpramukh” omitted by the Constitution (Seventh Amnendment)
Act, 1956, scc. 29 and Sch. '

2. The words “or, Rajpramukh”™ omitted by the Constitution (Seventh Amendment) Act. 1956, scc. 29 and
Sch,

3. The words “or, the Rajpramulkh™ omitted by the Constitation {(Seventh Amendment) Act. 1956, sec. 29
and Sch.
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Notes on Article 310

A

Pleasure

The doctrine of pleasure codified in article 310(1) of the Constitution is a legacy of the English
in order to doctrine that a servant of the crown holds office during the pleasure of the sovercign.
But protect civil servants against the political interfe , article 311 introduces certain safeguards,
Moreover a specific contract can everride the doctrine of pleasure; Purshottam v. Union of India,
AIR 1958 SC 36, 41; Motran v. Union of India, AIR 1965 SC 600.

‘Where the doctrine of pleasure applies there are no limilation other than those flowing from the
Constitution or from rules or orders under the Constitution; Madho Singh v. State of Bombay, AIR
1960 Bom 285.

Exceptions to the doctrine as found in the Constitution illustrated of articles 124, 148, 217, 218
and 324, It is also subject to fundamental rights; State of Orissa v. Dhirendranath, AIR 1961 SC
1715; Union of India v. More, AIR 1962 SC 630, 633.

Contract
As to the effect of contract; State of Gujarat v. Kampavai, 1 (1992} 3 SCC 226.

Expiry of term
Where article 310 (2) applics and the services terminates on expiry of period then—
(@) no notes is required.

(b) there is no question of premature retirement; State of Gujarat v, Kampaval, (1992) 3
SCC 226; Agarwal v. Union of India, {1992) 1 VISC 266.

311. Dismissal, removal or reduction in rank of persons employed in civil
capacities under the Union or a State.—(1) No person who is 2 member of a civil
service of the Union or an all-India service or a civil service of a State or holds a civil
post under the Union or a Sate shall be dismissed or removed by an authority subordinate
to that by which he was appointed.

1[(2) No such person as aforesaid shail be dismissed or removed or reduced in tank
except after an inquiry in which he has been informed of the charges against him and
given a reasonable opportunity of being heard in respect of those chargcszl‘”l:

[ Provided that where it is proposed after such inquiry, to impose upon him any such
penalty, such penalty may be imposed on the basis of the cvidence adduced during such
inquiry and it shall not be necessary to give such person any opportunity or making
representation on the penalty proposed:

Provided further that this clause shall not apply}

{a) where a person is dismissed or removed or reduced in rank on the ground of
conduct which has led to his conviction on a criminal charge: or

1. Subs. by the Constitution (Fiftceath Amendment) Act, 1963, sec. 10, for clauses. (2) and (3).
2. Ccnazin words omitted by the Constitution (Forty-sccond Amendment) Act, 1976, sec. 44 (w.ef.
3-1-1972).

3. Subs. by the Constitution (Forty-second Ameadmemt) Act, 1976, sec. 44, for centain words (w.e.f.
3-1-1977).



Article 311 The Constitution of India 239

(&) where the authority empowered to dismiss or remove a person or to reduce him
in rank is satisfied that for some reason, 10 be recorded by that authority in-
writing, it is not reasonably practicable to held such inquiry; or

(c) where the President or the Governor, as the case may be, is satisfied that in the
interest of the security of the State it is not expendient to hold such inquiry.

(3) If, in respect of any such person as aforesaid, a question whether it is reasonably
practicable 1o hold such inquiry as is referred to in clause (2), the decision thereon of the
authority empowered to dismiss or remove such person or to reduce him in rank shall be final.]

Notes on Article 311

Misconduct

The Punjab Police Mannual makes a distinction between ‘misconduct’ and ‘gravest
miscopduct’. If the court objectively finds that the conduct in question is nor of the gravest kind,
then only a minor punishment can be awarded. [n such a case, an order of dismissal would be set
aside; State of Punjab v, Ram, (1992) 4 SCC 54 (3 Judges).

Relief by Supreme (Court

The extraordinary powers of the Supreme Count are not fettered by any limitations. The court
can grant any reliel to meet the interests of justice on equitable grounds, e g. to direct the State to
make some ex gratia payment lo an employee whose appeal has been dismissed. Sec the
undermentioned cases ;

(i) Triveni v. State of U.P., {1992) | SCJ 27, paragraph 31,
(i) Rajendra v. State of M.P., (1992) Supp 2 SCC 513.
(iii) State of U.P. v. Sani, (1992} 19 ATC 264 (SC).
(iv) Prabhuswamy v, K.S.R.T.C., 19 ATC 266 (S5C).

The court may reduce a punishment of ‘removal’ into that of compulsory retirement; Mohapu
v, §r. Supdr., (1991) Supp {2) SCC 503, paragraph 6.

Where the count directed reinstatement of a probationer who had been discharged without a
lawful ground the coutt funher directed that she would not be entitled to the salary from the date
of her discharge till that of her reinstatment, on a collateral ground; Neera v. L.1.C., (1992) 1 SCJ
321, paragraph 14.

The powers of the Supreme Count under article 136 to do substantial justics being wide enough,
the count may make compassionate orders even where the appellant has no legal right in his favour,
e.g. where a temporary employee has been discharged on the availability of a regular recruit through
the U.P.8.C., or he is discharged by notice aceording to Rules; Triveni v. State of ULP., AIR 1992
SC 496, paragraph 28, ’

Administrative Tribunal

In view of section 14{1)}{b} of the Specific Relief Act, 1963 the court cannot direct the employer
to reinstate a dismissed employee, even though as a result of the declaration of the court that the
dismissal was wrongful or unconstitutional, the Government may be obliged to put him back to his
post or another post of the same siatus; Om Prakash v, State of U.P., (1991} Supp (2} SCC 436,
paragraph 3.

There may be circumstances in which the court may not on equitable grounds, interfere with an
order of reinstaternent which has been already implemented; Union of India v. Chhida, (1991}
Supp (2) SCC 16, paragraph 5.
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The High Count, in writ jurisdiction, is not a court of appeal. It cannot interfere on the ground
of inadecuacy or unrcliability of the evidence on which the disciplinary authority has acted. It
cannot review the evidence and come to its own conclusions; Maharashira 8,8.E. v. Gandhi, (1992)
2 SCC 716, paragraphs 10, 38.

After the establishment of an Administrative tribunal under the Administrative tribunals Act,
1985 and application nnder section 19 of that Act would lie to the Tribunal, in place of the High
Court under article 226 of the Constitution. See the undermentioned cases:

(i} Union of India v. Deep, (1992) 4 SCC 432, paragraphs 3 and 6,
(i) CS.LR v. Labour Court, (1992) |19 ATC 414 (Luck), paragraph 2.

So far as employess of the Govemiment or authoritics coming under article 323A(1) of the
Constitution and section 14 of the Administrative Tribuinals Act, 1985 are concermned the jurisdiction
of the civil courts now belongs to the Tribunal set up under the Act {sec. 15(1)], and the remedy
of the aggricved employee is by an application under section 19 of the Act, Ashok v. Union of
India, (1992) 20 ATC 501 (Pat).

By reason of section 28(b) of the Administrative Tribunal Act, 1'985 the Administrative Tribunal
shall not be entitled to exercise its jurisdiction over any maiter which is pending before an Industrial
Tribunal under the Industrial Disputes Act, 1947 .g. in a conciliation proceeding under section 33
of the Act; Sar Pal v, Dir, C.P.W.D,, (1992) 19 ATC 544 (Del ).

Appeal lies 1o the Supreme Court from decision of Administrative Tribunal by special leave,

This jurisdiction of the Supreme Court has not been effected by article 323A(2)(d) of the
Constitution.

The Supreme Court would interfere where the matter in question falls outside the jurisdiction
of the Administrative Tribunal under the governing statute.

Proviso to article 311(2)

. This proviso is attracted when the authority is satisfied (from the material placed before it) that
it is not reasonably placed to hold a departmental enquiry. The decision to do so cannot rest solely
on the ipse disir of the concerned zuthority. Itis incumbent on those who support the order to show
that the satisfaction is based on certain objective facts and is not the outcome of whim or caprice,
There must be independent material to justify the dispensing with the inquiry envisaged by article
311(2), Jaswant v. State of Punjab, (1991} 1 SCC 362, paragraph 5.

Abolition of post

Even in the case of a permanent post, article 311(2) is not attracted, simply because abolition
of a post for administrative exigencies could not be said to be a *punishment’ for somg misconduct,
anct also because the creation and abolition of a post is the exclusive concern of the executive. The
court thus upheld the abolition of the posts of Election Commissioners within 3 months of their
creation, Dhanva v. Union of India, AIR 1991 8C 1745.

Where a post {even if it is a permanent post) is abolished, article 311{2) is not auracted. There
is no “punishment” and no misconduct; Kamra v. N.LA., (1992) 2 SCC 36, paragraphs 4 and 5.

Adverse remarks

Where there is no rule requiring the competent authority to record or communicate reasons for
rejecting a representation against adverse remarks, such onder of rejection cannot be challenged
merely on the ground of non-recording of reasons, provided it was passed in a fair and just manner,
after considering the materials on record. The competent authority may show the reasons from the
notings in the file and other materials on the record; Governmens of India v. Nambudri, AIR 1991
SC 1261, paragraphs 10 and 11.
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Appeal

For article 311{2), proviso to apply, it is not necessary for the Government to wait until the
disposal of appeal or revision presented against conviction. But if the conviction is subsapwa.ly
set aside, on appeal or otherwise, the order of dismissal ceases to have effect and the cmployeq is
entitled to be reinstated forthwith and to recover arrears of salary from the date of dismissal till he
is properly dismissed in compliance with article 311(2); Babu Lal v. State of Haryana, (1991) 2
SCC 35, paragraph 7.

Civil post

The provisions of article 311 extend to all persons holding a civil post under the Union or a
State, including members of the all India and State Service, Members of the Defence Services are
thus excluded from the scope of this article, but not police officers. The only persons who are
excluded from the purview of article 311(1) [which is in the nature of an exception to the gencral
provision in article 310(1}) are—

{a) members of Defence Services, and
(b) persons holding any post connected with defence, but pot Police Officers; Central Bank
v. Bernard, (1991) 1 SCC 319, paragraph 5,

Compuisory retirenrent

Compulsory retirement (if penal) must comply with article 311; Ram Ekbal Sharma v. State of
Bikar, AIR 1990 5C 1368,

Even Lhough the order of compulsory retirement may be couched in innocuous language without
making any imputations against the Government servant, the court may, in appropriate cases, lift
the veil to find out whether the order is based on any misconduct of the Government servant or
whether it is bona fide; Ram Ekbal Sharma v. State of Bikar, AIR 1950 SC 1368.

() Compulsory retirement in the public interest carrics no stigma under rule 16(3), All [ndia
Services {Death-cum- Retirement) Rules, 1958 and the officer retains full pensionary
‘benefits,

(if) Loss of efficiency al Lhat age is a ground of public interest. [t is not a punishment. Hence

article 311(2) is not attracted.

(#0) Even if adverse entrics are nol communicated, the order is valid if there are no mala fides

etc; Baikuntha v. CD.M.0., (1992) 2 5CC 299,

Even an adverse repon for a single year may constitute sufficient maierial for the Government
to come to a decision that the employee's standard of work was not satisfactory and should therefore
be retircd. The reason is that the nature of the delinguency, and whether it is of such a nature as to
require compulsory retirement is for the departmental authorities to decide. The court will not inter-
fere with the exercise of that power except on the ground of mala fides etc; P&T Board v. Murthy,
(1992) 2 SCC 317, paragraph 5.

Compulsory retirement under article 465A, Note 1, Civil Service Regulations would not attract
article 311(2) even if, in fact, the order is passed on the ground of misconducl, inefficiency or the
like, Government servant does not, in such a case, lose terminal benefits. No penal consequences
are involved. Such an order does not amount to dismissal or removal; Baikuntha v. C.D.M.Q.,
(1992) 2 SCC 299, paragraphs 30 and 34,

Assuming that there is no legal or cehstitutional infirmity, a single adverse entry or adverse
entries in the last 2 years, casting doubt upon the integrity of the employee can be the basis for
compulsery retirement in the public interest; Post and Telegraph Board v, Murthy, (1992) 2 SCC
317
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Confirmation
Where the appointment of a temporary employee is made for an unspecified or indefinite period
of time, he cannot claim that he has been automatically confirmed on the expiry of the period of
appointment. It is (e, that the period can be extended indefinitely. But that does nol mean that
the services of the incumbent holding the post would be extendsd, D!um; v_ Union of Indin, AIR
1991 5C 73

Compulsory retirement

Where an order of compulsory retirement  has become final by an appellate order but the petitio-
ner prays for a reconsideration of that order, what is to be determined by the aurthority (or Tribanal)
on such praycr, is not whether the order of compulsory retirement was vitiated on the merits (as is
dome while hearing an appeal), but whether the conditions for reconsideration, according to the
refevant Rules or circulars, were fullilled; State of Rajasthen v. Shiv. AIR 1992 SC 1587,
paragraphs 8 and 9 (3 Judges).

An order of compulsory retirement is not liable 10 be quashed on the mere ground that
uncommunicated adverse remarks were taken into consideration; Baikuntha v. C.D.M.O., (1992) 2
SCC 299, paragraph 34 (3 Judges).

Capy of Report

Where the action proposed is hot based on a report, or the disciplinary authority itself is the
Inquiry Officer, the omission to supply a copy thereof to the delinquent will not vitiate the
proceedings; Union of India v. Ram Jan, (1991) | SOC 588, paragraphs 16-18 {3 Judges).

Criminal proceedings

Where the employee was acquitted on the merits and was reinstated on the basis thereof, and
thereafter allowed to retire on superannuation, it would be against the interest of justice, to re-start
the disciplinary proceedings against him on the basis of certain observations of the High Court in
the case relating to a co-accused; Prafulla v, State of Maharashtra, AIR 1992 5C 2209.

Date of birth

A question as to disputed age would not ordinarily be gone into in & writ petition because it is
a question of fact. A decree passed against a University or Board to correct the date of birth is not
binding on the Government if the State has oot been made a party. !lmonlybctmawduscwdenee
Director v. Sitadevi, AIR 1991 SC 308.

Where an employee has throughout his career accepted a parnticular date as his date of birth, by
his own statement, and near about the date of his superannuation, he makes a representation and
files s0me documents, the order of the relevany authority, made upon a consideration of those
documents, cannot be gssailed on the ground lha! llmorderorre;ecnon of his representation was
made without giving him a personal b J:4 Eng v. Rangadhar, (1992) 2 UISC
453, paragraph 3.

Dismissal

When 8 Government servant has been dismissed in contravention of cither article 311(1) or
article 311(2), or of a mandatory statutory rule, or of the principles of nzatural justice, he would be
entitled to 'bring a suit against the Government; State of Punjab v. Ram, AIR 1992 5C 2188,
paragraph 11.
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Whether any order discharging an employee, in exercise of the power conferred by the
conditions of service amounts to an order of “dismissal”™ would depend upon several fan:‘tms. such
as—

{a) the nature of the enquiry, if any, that may have been held;
(b) the proceedings taken in the enquiry;

{¢) the substance of the final order passed on such inquiry;
() material that existed prior to such order.

For this purpose, court is entitled o examine the facts and the circumstances and the onder;
Babulal v. State of Haryana, (1991) 1 SCJ 296, paragraph 8.

Fresh inquiry

Where an order of dismissal is set aside by any court on the merits, but the competent authority
decides o hold a [resh departmental proceeding against the delinguent officer, he will not be
entitled to be reinstated or to recover arrears of pay since the date of the original order of dismissal
aon the ground that it was declared by administrative authority to be a nullity; Nelson v. Union of
India, AIR 1992 SC 1980, paragraph 10.

Ingquiry: Dispensing with

The reasons recorded must ex facie show lhat it was not reasonably practicable to hold a
disciplinary inquiry, and must not be vague ar irrelevant; C.5.0. v. Singasan, (1991} 1 5CC 729,
paragraph 5.

Inguiry: Initiation ard conduct

Article 311(1) does not require that the inquiry should be initiated or conducted by a particular
tevel of authority; Srinivasa v. C.A.G., (1993) 1 SCC 419, paragraphs 4-6.

Legal assistance

Ordinarily, natural justice does not postulate a right to be represented or assisted by a lawyer,
in departmental inquiries. But in particular circumstances, the riles of natural justice or faimess,
may requiredhat the person charged should have professional help if he so dcnm. LIT, v, Union
of India, (1991) Supp (2) SCC 12, paragraph 15 (3 Judges).

Ordinarily, natural justice does not postulate a right to be rcpmauod or assisted by a lawyer,
in departmental inquiries. But In particular circumstances, the mules of natural justice or fairmess
may require that the person charged should have professional help, if he so desires; Aggarwal v.
H.5.D.C., (1991} 2 SCC 283, paragraphs 6 and 8.

Mo general principle regarding representation by a lawyer valid in all czn be enunciated. A
decision has to be reached on a case to case basis on the situation particularities and the special
requirernent of justice of the case. Where the Presiding Officer is stated to be a man of law, justice
would require that the other panty who has no legal background is represented by a3 lawyer;
Aggarwal v. H.5.D.C, AIR 199§ 5C 1221,

Malice.
Malice will be proved—

(i} where it is shown that the discretionary power was exercised for an unauthorised or extra- -
neous purpose, £.g. where there is nothing on the record to justify the onder of premature
retirement of the petitioner or the alleged ‘public interest’ is founded on non-existent facts
or circumstances, of on no cvidence;
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{ii) where it is shown that the order is arbitrary or perverse or, in other words, no reasonabl
person could form such opinion on the given material.
In case of post for fixed tenure, malice will be presumed; Baikuntha v. C.D.M.0., (1992) 2 SC(
299, paragraph 34; Aggarwal v. Union of India, (1992) 3 SCC 526.

Opportunity

Though the delinquent is no longer entitled to make any representation to the disciplinan
authority as to the natre or quantum of the punishment proposed, the 42nd Amendment has no
taken away the delinquent’s right of appeal against the final order in the disciplinary proceeding
where he can show that the findings of the Inquiry Officer or any of themn have not besn establishec
on the materials before the Inguiry Officer and that the Punishing Authority has been influencec
by Such findings; Union of India v. Ramjar, (1991) | S3CC 588, paragraphs 15-17.

Penal order

Even where an order is innocuous on its face and purports to be an order of discharge in accord-
ance with the terms and conditions of the appointment, the court can lift the veil and find out the
real nawre of the order and to set it aside if it is penal in nature and was made without giving the
cmployee any opportunity to show cause why he should not be dismissed for the misconducl
alleged. Babulala v. Stale of Haryana, AIR 1991 SC 1310, paragraph B.

Reinstated employee

Where the reinstated employee has actually discharged his duties without any such fresh fixation
of pay made in the order of reinstatenent, he should get his full salary for tha period; Nelson v.
Union of India, ATR 1992 SC 1980, paragraph 14 (3 Judges).

Remaoval

According to the Departmental Rules, there is sorne difference between dismissal and removal,
as to their consequences. Thus, while a person ‘dismissed’ is ineligible for re-employment under
the Government. no such disqualification attaches to a person “removed”; Daltmmya v. Municipal
Comniissioners, (1992) 2 SCC 547, paragraphs 6-8.

Seniority

The court will not disturb a sentority after a long lapse of ime from when it was fixed: Dogra
v. State of H.P., (1992} 4 SCC 455, paragraphs 10 and 11,

Temporary appeintment

In Sate of UP. v. Kaushal, (1991) | SCC 691, the coart has summed up the position as under:

*(a) If, on the petusal of the character roll entries or on the basis of preliminary inguiry on
the allegations made against an employee, the competent authority is satisfied that the
employee is not suitable for the service whereupon the services of the remporary
employees are terminated, no exception can be taken to such an order or termination, A
Government servant has no right to hold the post; his services are liable 10 be terminated
by giving him one month’s notice withowt assigring any reason cither under the terms
of the contract providing for such termination or under the relevant statutory rules regulat-
ing the terms and conditions of temporary Govemment servants.

(&) However, this court has made it clear that if the competent authority decides to take pusi-
tive action, it may do (only) by holding a formal inquiry by framing charges and giving
an oppoftunity to the Govemment servant in accordance with the provisions of article
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311 of the Constitution®; Triveai v. Stare of ULP., AIR 1992 SC 496, paragraphs 26
and 27.

Where an appointment order states that the post was temporary, though likely to continue for
n indefinite period, the person appointed does not acquire an legal right 1o extension, and his
ervices may be terminated by issuing notice under the Civil Services (Temporary) Rules, 1949,
Shiraj v. Union of Indie, (1991) Supp (2} SCC 203, paragraph B.

If. on the perusal of character roll entrics or on the basis of preliminary inquiry inte the
llegations made against an employee, the Government is satisfied thal be is not suitable, and,
:onsequently the services of the temporary employee are terminated, then no exception can be taken
o such termination. Such temmination is not punitive; State of U.P. v. Kaushal, (1991) 1 SCC 691;
vaxena v. Sigre of U.P., (1992} Supp (1) SCC 524, 534.

Fenure post

A 'tenure post’ means a post held for a specified term, The appointment terminated on the expiry
of that term. The question of superannuation or of premature retirement does not arise in the case
f such post; Agarwal v. Union of India, (1992) 2 UISC 266, paragraph 16.

Appointment to & tcnure post for which there is a fixed period comes to an end on expiry of the
seriod. A person so appointed cannot be compulsorily retired. An order of compulsory retirement,
yassed against such a person on the basis of (alleged) “public interest” is liable o be quashed;
\garwal v. Union of India, (1992) 3 SCC 526, paragraphs 16-17.

Ferm: Expiry of

There is no question of application of article 311(2) where a person’s services are sought to be
erminated at the expiry of the term for which he was engaged or at the expiry of the period of
wiice by which, in accordance with the conditions of his service, his services could be terminated,
yrovided of course, the contract itself i3 nol unconstitutional, say, for contravention of article
111(2); Triveni v. State of U.P., AR 1992 SC 496, paragraphs 26 and 27 (3 Judges).

312. All India Services.—{(1) Notwithstanding anything in I[Chaptcr V1 of Part VI
or Part X1, if the Council of States has declared by resolution supported by not less
han two-thirds of the members present and voting that it is necessary or expedient in
he national interest so to do, Parliament may by law provide for the creation of one or
more all-India services :[including an all-India judicial service] common to the Union
ind the States, and, subject to the other provisions of this chapter, regulate the
ecruitment, and the conditions of service of persons appointed, to any such service.

(2) The service known at the commencement of this Constitution as the Indian
Administrative Service and the Indian Police Service shall be deemed to be services
reated by Parliament under this article.

[(3) The All-India judicial service referred to in clause (1) shall not include any post
nferior to that of a district judge as defined in article 236.

{4) The law providing for the creation of the ali-India judicial service aforesaid may
ontain such provisions for the amendment of Chapter VI of Part VI as may be necessary

1. Subs. by the Constitution (Forty-second Amendment} Act, 1976, sec. 45, for “Part X1" {w.e.l.
3-1.1977). .
2. Ins. by the Constitution (Forty-second Amendment) Act, 1976, sec. 45. (w.ef. 3-1:1977).
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for giving effect to the provisions of that law and no such law shall be deemed to be an
amendment of this Constitution for the purposes of article 368.]

Notes on Article 312
No law under clause (3) has been made so far,

'[SIZA. Power of Parliament to vary or revoke conditions of service of officers
of certain services.—(1) Parliament may by law—

(a) vary or revoke, whether prospectively or retrospectively, the conditions of servi-
ces as respects remuneration, leave and pension and the rights as respects
disciplinary matters of persons who, having been appointed by the Sccretary of
State or Secrelary of State in Council to 2 civil service of the Crown in India
before the commencement of this Constitution, continue on and after the
commencement of the Constitution (Twenty-eight Amendment) Act, 1972, to
serve under the Government of India or of a State in any service or post;

(b) vary or revoke, whether prospeciively or retrospectively, the conditions of
service as respects penston of persons who, having been appointed by the Secret-
ary of State or Secretary of State in Council to a civil service of the Crown in
India before the commencement of this Constitution, retired or otherwise ceased
to be in service at any time before the commencement of the Constitution
(Twenty-cighth Amendment) Act, 1972:

Provided that in the case of any such person who is holding or has held the office of
the Chief Justice or other judge of the Supreme Court of a High Court, the Compiroller
and Auditor-General of India, the Chairman or other member of the Union or a State
Public Service Commission or the Chief Election Commissioner, nothing in sub-clause
(a) or sub-clause (b} shall be construed as empowering Parliament to vary or revoke,
after his appointment (o such post, the conditions of his service to his disadvantage
except in so far as such conditions of service are applicable to him by reason of his
being a person appointed by the Secretary of State in Council to a civil service of the
Crown in India.

(2) Except to the extend provided for by. Parliament by law under this article, nothing
in this article shali affect the power of any Legislature or other authority under any other
provision of this CensCtution to regulate the conditions of service of persons referred
to in clause (1).

(3) Neither the Supreme Court nor any other court shall have jurisdiction in

-(a) any dispute arising out of any provision of, or any endorsement on, any coven-

anl, agreement or other similar instrument which was entered into or executed
by any person referred 1o in clause (1}, or arising out of any letter issued to such
person, in relation to his appointment to any civil service of the Crown in India
or his continuance in service under the Government of the Dominion of India
or a Province thereof,

(b) any dispute in respect of any right, liability or obligation under article 314 as
originally enacted.

1. Ins. by the Constitution (Twenty-cighth Amendinct) Act, 1572, sec. 2 (we.f 29-8-1972),
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{4) The provisions of this article shall have effect notwithstanding anything in article
314 as originally cnacted or in any other provision of this Constitution.]

313. Transitional provisions.—Until other provision is made in this behalf under
this Constitution, all the laws in force immediately before the commencement of this
Constitution and applicable to any public service or any post which continues to exist
after the commencement of this Constitution, as an all-India service or as service or post
under the Union or a State shall continue in force so far as consistent with the provisions
of this Constitution.

314.Provision for protection of existing officers of certain services.—{Rep. by the
Constitution (Twenty-eighth Amendment) Act, 1972, sec. 3, w.e.f. 29-8-1972].

CHAPTER II—PUBLIC SERVICE COMMISSIONS

315. Public Service Commissions for the Union and for the States.—(1) Subject
to the provisions of this article, there shall be a Public Service Commission for the Union
and a Public Service Commission for each State.

(2) Tw 0 or more States may agree that there shall be one Public Service Commission
for that group of States, and if a resolution to that effect is passed by the House or,
whete there are two Houses, by each House of Legisiature of each of those States,
Parliament may by law pmvidc for the appointment of a Joint State Public Service
Commission (referred to in this chapter as Joint Commission)} to serve the needs ol'those‘
States.

{3) Any such law as aforesaid may contain such incidental and consequential
provisions as may be necessary or desirable for giving effect to the purposes of the law.

(4) 'I'hc Public Service Commission for the Union, if requested so to do by the
Govemor® [***] of a State, may, with the approval of the President, agree to serve all
or aay of the needs of the State.

{5) References in this Constitution to the Union Public Service Commission or a State
Public Service Commission shall, unless the context otherwise requires, be construed as
references to the Commission serving the needs of the Union of, as the case may be, the
State as respects the particular matter in question.

316. Appointment and term of office of members.—(1) The Chainnan and other
members of a Public Service Commission shall be appointed, in the case of the Union
Commission or a Joint Commission, by the President, and in the case of a State Commis-
sion, by the Govemor'[“*} of the State:

Provided that as nearly as may be one-half of the members of every Public Service
Commission shall be persons who at the dates of their respective appointments have
held office for at least ten years either under the Government of India or under the
Government of a Siate, and in computing the said period of ten years any period before

1. The words “or Rajpramukh”™ omitted by the Constitution {Seventh A d ) Act, 1956, sec. 29 and
Sch.
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the commencement of this Constitution during which a person has-held office under the
Crown in India or under the Government of an Indian State shall be included.

'{(1A) If the office of the Chairman of the Commission bccomcs vacant or if any
such Chairman is-by reason of absence’or for any other reason unable to perform the
duties of his office, those duties shalt, until some person appointed under clause (1) to
the vacant office has entered on the duties thereof or, as the case may be, until the
Chairman has resumed his duties, be performed by such one of the other members of
the Commission as the President, in the case of the Union Commission or a Joint
Commission, and the Governor of the State in the case of a State Commission, may
appoint for the purpose.]

(2) A member of a Public Service Commission shall hold office for a term of six
years from the date on which he enters upon his office or until he attains, in the case of
the Union Commission, the age of sixty-five years, and in the case of a State Commis-
ston or a Joint Commission, the age of “[sixty-two years), which is earlier:

Provided that—

(a) a member of a Public Service Commission may, by wriling under his hand
addressed, in the case of the Union Commission or a Joint Commission, to the
President, and in the case of a State Commission, to the Govcmor’[‘*"l of the
State, resign his office;

_ {b) a member of a Public Service Commission may be removed from his office in

the manner provided in clause (1} or clause (3) of article 317,

{3) A person who holds office as a member of a Public Service Commission shall,

on the expiration of his terms of office, be ineligible for re-appeintment to that office.

Notes on Article 316

The requirement in article 316(1) proviso, as to one half members being persons who have held
office under the Govemment is directory. Hence in a State Public Services Commission comprising
cleven members, a challenge to the seventh member (who belongs to the non-sefvice category) is
not su ble in law; Jai Shankar Prasad v. State of Bihar, (1993} 2 SCC 597,

317. Removal and suspension of # member of a Public Service Commission.—(1)
Subject to the provisions of clause (3), the Chairman or any other member of a Public
Service Commission shall only be removed from his office by order of the President on
the ground of misbehaviour after the Supreme Court, on reference being made to it by
the President, has, on inquiry held in accordance with the procedure prescribed in that
behalf under article 145, reported that the Chairman or such other member, as the case
may be, ought on any such ground 1o be removed.

(2) The President, in the case of the Union Commission or a Joint Commission, and
the Governor’[***] in the case of 2 State Commission, may suspend from office the
Chairman or any other member of the Commission in respect of whom a reference has

1. Ins, by the Constitution (Fifteenth Amend ) Act, 196), sec |1,

2. Subs. by the Constitution {Forty-first Amendment) Act, 1976, sec. 2, for “sixty years”.

3. The words “or Rajpramukh™ cmitted by the constitution (Seventh Amendment} Act, 1956, sec. 2% and
Sch,
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been made to the Supreme Court under clause (1) until the President has passed orders
on receipt of the report of the Supreme Court on such reference.

(3) Notwithstanding anything in clause (1), the President may by order remove from
office the Chairman or any other member of a Public Service Commission if the Chair-
man or such other member, as the case may be,

(@) is adjudged an insolvent; or

(b) engages during his term of office in any paid employment outside the duties of
his office; or

{c) ts, in the opinion of the President, unfit to continue in office by reason of infirm-
ity of mind or body. ]

(4) If the Chairman or any other member of a Public Service Commission is or
becomes ir any way concerned or interested in any contract or agreement made by or
on behalf of the Government of India or the Government of a State or participates in
any way in the profit thereof or in any benefit or emolument arising therefrom otherwise
than as a member and in common with the other members of an incorporated company,
he shall, for the purposes of clause (1), be deemed to be guilty of misbehaviour.

Nates on Article 317

Imponant judgments as to Public Service Commissions are the following:—
() Reference under article 317(1), AIR 1983 5C 936,
(i) U.P. Public Service Commission v, Suresh, AIR 1987 5C 1953,

{iif) K.P. Sen v._ S1ate of W.B,, AIR 1966 Cal 356,

(iv) Hargovind v. Raghukul, AIR 1979 SC 1109,

Proportion

The validity of the appointment of a particular member cannet be challenged on the ground that
he did not belong 1o the category which was required to make up the 50% propontion; Jai v. Stare
af Bikar, (1993) 2 CC 597, parmgmph 9-12.

Misconduct

In anticle 124{4) the word ‘proved’ qualifies the word ‘misconduct” while that qualification is
absent in article 317(1),

Such proof in the case of a Supreme Count Judge, comes from (the law enacted by Parliament
under clause (5 of article (124), the inquiry under the Judges {Inquiry) Act, 1968, which is absent
in the case of a member of a Public Service Commission. In the case of a member of the P.S.C.,.
the inquiry and proof of misbehaviour shall be made by the Supreme Court, while in the case of a
Supreme Court Judge, that is to be done by the Commiltee set up under the Judges (Inquiry) Act;
Sub-Committee v. Union of India, AIR 1992 SC 320, paragraph 45.

If the Chairman of a State Public Service Commission is slapped on the face by another it is a
case of misbehavicur under anicle 317(1} and renders the laer member liable to be removal.

Infimmities under article 317(3)¢) must be such as to disable the member from the efficient
discharge of his functions and must be of post—appointment origin. Where a university professor
is appointed 2 member of State Public Service Commission and is known 1o be blind, be cannot be
removed on the ground of infirmity; Jai Shankar Prased v, State of Bihar, (1993) 2 SCC 597.

1. In the'matter of reference under article 317(1) of the Coastindivn of India, (1992} 2 SCC 236, 250
{3 Judges),
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The provisions of priviso {b} (o article 316 and the word ‘enly” in anticle 317(a) make it clear
that the power to remove a Public Service Commission has been vested exclusively in the President.

Hence, no court can exercise this power even by means of the writ of guo warranlo.

The determination as 1o whether a member should be removed on the ground of infimity is left
to the suhjective satisfaction of the President as to whether the infirmity is such thas it incapacitates
the particular member for discharging the functions of his office; Jai v. State of Bihar, (1993) 2
SCC 597, paragraphs 13, 15 and 18.

In a reference under article 317 regulating enquiry and report on the allegations made against the
Chaimnan Manipur State Public Service Commission, the Supreme Court directed that direct evidence
in relation 10 the reference should be recorded by a sitting Judge of the High Court, JT (1934) 2 SC 63.

Members of State Public Service Commission are not oqual to the Chairman and cannot claim
the same facilities as the Chairman; Bikar Public Service Commission v. Dr Shiv Jaian Thakur, JT
(1994) 5C 681.

318. Power to make regulations as to conditions of service of members and staff’
of the Commission.—In the case of the Union Commission or a Joint Commission, the
President and, in the case of a State Commission, the Govemor[[*“] of the State may
by regulations

{a) determine the number of members of the Commission and their conditions of
service; and

(b) make provision with respect to the number of members of the staff of the
Commission and their conditions of service:

Provided that the conditions of service of a member of a Public Service Commission
shall not be varied to his disadvantage after his appointment.

319. Prohibition as to the holding of offices by members of Commission on
ceasing to be such members.—On ceasing to hold office,

(@) the Chairman of the Union Public Service Commission shall be ineligible for
further employment either under the Government of India or under the Govern-
ment of a State;

(4) the Chairman of a State Fublic Service Commission shall be eligible for appoint-
ment as the Chairman or any other member of the Union Public Service
Commission or as the Chairman of any other State Public Service Commission,
but not for any other employment either under the Government of India or under
the Government of a State;

(¢) a member other than the Chairman of the Union Pubiic Service Commission
shatl be eligible for appointment as the Chairman of the Unton Public Service
Comrmnission or as the Clisirman of a State Public Service Commission, but not
for any other employment either under the Government of India or under the
Government of a State;

{d) a member other than the Chairman of a State Public Service Commission shall
be eligible for appointment as the Chairman or any other member of the Union
Public Service Commission or as the Chairman of that or any other State Public

1. The wonds “or Rajpramukh” omitted by the Constitution (S th Amend ) Act, 1956, sec. 29 and
Sch.
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Service Commission, but nol for any other employment either under the Govern-
ment of India or under the Government of a State. ’

320. Functions of Public Service Commission.—{1} It shall be the duty of the Union
wnd the State Public Service Commissicn to conduct examinations for appointment to the
services of the Union and the services of the State respectively.

(2) It shall also be the duty of the Union Public Service Commission, if requested by
ny two or more States so to do, to assist those States in framing and operating schemes
H joint recruitment for any services for which candidates possessing special
jualifications are required.

(3) The Union Public Service Commission or the State Service Commission, as the
:ase may be, shall be consulted—

(a) on all matters relating to methods of recruitment to civil services and for civil
posts;

() on the principles to be followed in making appointments to civil services and
posts and in making promotions and transfers from one service to another and
on the suitability of candidates for such appointments, promotions or transfers;

{c) on all disciplinary matters affecting a person serving under the Government of
India or the Government of a State in a civil capacity, including memorials or
petitions relating to such matters;

(d) on any claim by or in respect of o person who is serving or has served under the
Government of India or the Government of a State or under the Crown in India
or under the Government of an Indian State, in a civil capacity, that any costs®
incurred by him in defending legal proceedings instituted against him in respect
of acts done or purporting 1o be done in the execution of his duty should be paid
out of the Consolidated Fund of India, or, as the case may be, out of the
Consolidated Fund of the State;

(¢) on any claim for the award of a pension in respect of injuries sustained by a
person while serving under the Government of India or the Government of a
State or under the Crown in India or under the Governmeat of an Indian State,
in a civil capacity, and any question as to the amount of any such award,

ind it shall be the duty of a Public Service Comnmission to advise on any matler 50
cferred to them and on any other matter which the President, or, as the case may be,
he Governor'[***] of the State, may tefer (o them*

Provided that the President as respects the ali-India services and also as respects other
crvices and posts in connection with the affairs of the Union and the Govcmorz[“‘] as
espects other services and posts in connection with the affairs of a State, may make
egulation specifying the matters in which either generally, or in any particular class of
ase or in any particular circumstances, it shall not be necessary for a Public Service
“ommission to be consulted.

I. The words “or Rajpramukh™ omitted by the Constitution (Seventh Amend ) Act, 19586, sec. 29 and
Sch.

2. The words  or Rajpramukh as the ctse may be™ omitted by the Constitution (Seventh Amend ) Act,
1956, sec, 29 and Sch,
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(4) Nothing in clause (3) shall require a Public Service Commission to be consulted :
respects the manner in which any provision referred to in clause (4) of article 16 may be mad
or as respects the manner in which effect may be given to the provisions of article 335.

(5) All regulations made under the proviso to clause (3) by the President or th
Govcmor'{“‘] of a State shall be laid for not less than fourteen days before each Hous
of Parliament or the House or ¢ach House of the Legislature of the State, as the cas
may be, as soon as possible after they are made, and shall be subject to suc
modifications, whether by way of repeat or amendment, as both Houses of Parliamer
or the House or both Houses of the Legislature of the State may make during the sessio
in which they are so laid.

Notes on Article 320

Some of the important decisions on article 320 are the following:—

() Neelima v. State of Haryana, AlR 1987 SC 169. (Commission’s duty to forward names
(i) Keshave v. U.P. HESC, (1985) 1 SCC 671. (Method of sclection).
{ied  State of ULP. v. Rajasthan, AIR 1988 SC 162, (Re-opening selection)-

If before the selection is beld, the Government withdraws its requisition from the Public Servic
Commission neither the candidate nor the Commission itself can insist on continuing the proce:
of selection; Jaiswal v. Debi, AIR 1992 SC 749, paragraph 5.

‘When the Pubtic Service Commission issaes an advertisement at the behest of the Governmen
a candidate who is otherwise eligible according to the relevant Rules acquires a right to b
considered for selection in accordance with those Rules as they existed at the date of the advertiss
ment cannot be deprived of that right by any subsequent amendment of the Rules unless it |
retrospective, Devin v. U.P.5.C., AIR 1990 5C 1233.

A selection by the Public Service Commission does not confer any right to the posi upon th
candidate and the Government has no legal duty to fill up all or any of the vacancies. At the sam
time, it is now established that the Government is to act fairly and has no licence of acting in a
arbitrary manner; Shankaran v. Union of ladia, (1991) 3 SCC 47 (CB).

If the Government wants to disapprove or reject the list submitted by the Public Servic
Comimission it ought to do so within a reasonable time of the receipt of the list and for reasons |
be recorded and the Government cannot accept a part of the list and reject the rest; Asha v. Stal
of J & K, (1993) 2 SCC 573, paragraphs 7 and 8.

Even where the court finds that the action of the appointing authority in making an appointme
overriding the selection made by the Public Service Commission was arbitrary, the court may no
on humanitarian grounds, quash such appointment after a long lapse of time; Purtaswamy v. Chi
Justice, (1991) Supp 2 SCC 421, paragraphs 12 and 17.

321. Power to extend functions of Public Service Commissions.—An Act mad
by Parliament or, as the case may be, the Legislature of a State may provide for th
exercise of additional functions by the Union Public Service Commission or the Stat
Public Service Commission as respects the services of the Union or the State and als
as respects the services of any local authority or other body corporate constituted by lay
or of any public institution.

1.. The words “or Rajpramukh™ omitted by the Coastitution (Seventh Amendment) Act, 1955, sco. 29 an
Sch.
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322, Expenses of Public Service Commissions.—The expenses of the Union or a
state Public Service Commission, including any salaries, allowances and pensions
»ayable (o or in respect of the members or staff of the Commission shall be charged on
he Consolidated Fund of India, or, as the case may be, the Consolidated Fund of the
state.

323, Reports of Public Service Commissions.—(1) [t shall be the duty of the Union
Jommission to present annually to the President a report as to the work done by the
Zommission and on receipt of such report the President shall cause a copy thercof
ogether with a memorandum explaining, as respects the ¢ases, if any, where the advice
»f the Commission was not accepted, the reasons for such non-acceptance 1o be laid
sefore each House of Parliament.

(2) It shall be the duty of a State Commission to present annually to the
Sovcmor'[“‘] of the State a report as to the work done by the Commission, and it shall
1 the duty of a Joinl Commission to present annually to the Governor' [***] of each of
he States the needs of which are served by the Joint Commission a report as to the work
lone by the Commissien in relation to that State, and in either case the Governor?[***]
thall, on receipt of such report, cause a copy thereof together with a memorandum
:xplaining, as respects the cases, if any, where the advice of the Commission was not
wccepted, the reasons for such non-acceptance to be laid before the Legislature of the
Hate,

1. The words “or Rajp kh™ onurted by the Constitution (S th A d } Act, 1956, sec. 29 and
Sch. .

2. The words “or Rajpramukh as the case may be” omitted by 1he Constitution (Seventh Amendment) Act,
1956, sec. 29 and Sch.



'PART XIV-A

TRIBUNALS

323A. Administrative tribunals.——{1) Parliament may, by law, provide for th
adjudication or trial by administrative tribunals of disputes and complaints with respe
of recruitment and conditions of service of persons appointed to public services an
posts in connection with the affairs of the Union or of any State or of any local or othe
authority within the territory of India or under the control of the Government of Indi
or of any corporaticn owned or controlled by the Government.

(2} A law made under clause (1) may,—

(a) provide for the establishment of an administrative tribunal for the Unicn and

_ separate administrative tribunal for each State or for two or more States;

() specify the junisdiclion, powers (including the power to punish for contemp
and authority which may be exercised by each of the said tribunals;

(¢} provide for the procedure (including provisions as to limilation and rules ¢
evidence) to be followed by the said tribunals;

(d) exclude the jurisdiction of all courts, except the jurisdiction of the Suprem
Cnurt under article 136, with respect to the disputes or complaints referred to i
clhuse (1)

(e} provide for the transfer to each such administrative tribunal of any cases pendin
befare any court or other authority immediately before the establishment of suc
tribunal as would have been within the jurisdiction of such tribunal if the cause
of action on which such suits or proceedings arc based had arisen after suc
establishment;

(/) repeal or amend any order made by the President under clause (3) of articl
371D;

() contain such supplemental, incidenial and consequential provisions (includin
previsions as to fees) as Parliament may deem necessary for the effectiv
“functioning of, and for the specdy disposal of cases by, and the enforcement ¢
the orders of, such tribunals.

{3) The provisions of this article shall have effect notwithstanding anything in an
other provision of this Constitution or in any other law for the time being in force.

Naotes on Article 323A

The Administrative Tribunals Act, 1985 is legislation in terms of article 323A. By setting up
tribunal under that Act, for the resolution of service disputes, the jurisdiction of the High Court i
regard to such matters is intended 10 be taken away and is intended 10 be vested in the Tribuna
S.P. Samparh Kumar v. Union of India. AIR 1987 SC 386 : (1987) 1 5CC 124,

See also notes to article 311.

Under section 14(2) of the Administrative Tribunals Act {(as amended) cooperative socielics ca
he added to the list by notification. But until they are so notified by Gevernment jusisdiction «
courts in regard to service malters relating to such sociclies remains unaffected. See th
undermentioned cases:

(f) Ashwani v. P.C.D.F., (1992)4 SCC 17.

1. Ins. by the Constitution (Forty-sccond Amendment) Act, 1976, sec. 46 {we.l. 3-1-1977).
254
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() KM.1 v. Pandurang, (1992) 4 SCC 719, paragraph 2.

Supreme Court

The Administrative Tribunal will not interfere with an order of rejection, by the Tribunal, of an
application for reinstatement on the grounds of inordinate and uncxplamed delay; Bhoop v. Union
of India, AIR 1992 SC 1414, paragraph 2.

The Tribunal would not ordinarily interfere with the decision of the competent authority to
compulsoriy retire an employee on the ground of untitness, in the absence of mela fides, or arbitrari-
ness, of in the absence of any material on the record to show that compulsery retirement of the
petitioner was not in the public interest.

Principles of natural justice are not attracted in the case of compulsory setirement under the
refevant Rules; Baikuntha v. C.DLM 0., AIR 1992 SC 1020, paragraphs 29, 32 and 33 (3 Judges).

323B. Tribunals for other matters.—(1) The appropriate Legislature may, by law,
provide for the adjudication or trial by tribunals of any disputes complaints, or offences
with respect to all or any of the matters specified in clause (2} with respect to which
such Legislature has power to make laws.

(2) The matters referred to in ¢lause {1) are the following, namely:—

(a) levy, assessment, collection and enforcement of any tax;

(b) foreign exchange, import and export across customs frontiers;

() industrial and labour disputes;

(d) land reforms by way of acquisilion by the State of any estate as defined in article
31A or of any rights therein or the extinguishment or modificaton of any such
rights or by way of ceiling on agricultural land or in any other way,

{#) ceiling on urban preperty;

{/) clections to either House of Parliament or the House or cither House of the
Legislature of a State, but excluding the matters referred to in article 329 and
article 329A;

(g} production; procurement, supply and distribution of food-stuffs (including
edible oilseeds and oils) and such cther goods as the President may, by public
notificalion, declare to be essential goods for the purpose of this article and
control of prices of such goods;

"[¢hy reny, its regulation and control and tenancy issues including the right, title and
interest of landlords and tenants;]

[(1’)] oﬂ'ences against laws with respect (o any of the matters specified in sub-clauses
(a)to” [(h)] and fees in respect of any of those matters;

2[(j)] any matter incidental to any of the malters specified in sub-clauses (a) to 3[(i)].

(3) A law made under clause (}) may,—

(a) provide for the establishment of a hicrarchy of tribunals:

{b) specify the jurisdiction, powers (including the power to punish for contempt)
and authority which may be exercised by each of the said tribunals;

[. Ins. by the Constitution (Seventy-fifth Amendment} Act, 1993,

2 Clavses () 2nd G} relettertd as clauses (i) and (j) by the Constitution {Seventy-fifih Amendment) Act,
1993.

3. Subs. by the Constitution (Seventy-fifth Amendment) Act, 1993,
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(c) provide for the procedure (including provisions as to limitation and rules of
evidence) 1o be followed by the said wibunals;

(d) exclude the jurisdiction of all couns, except the jurisdiction of the Supreme
Court under 136, with respect to all or any of the matters falling within the
jurisdiction of the said tribunals;

(e) provide for the transfer to each such tribunal of any cases pending before any
court or any other authority immediately before the establishment of such tribunal
as would have been within the jurisdiction of such tribunal if the causes of action
on which such suits or proceedings are based had arisen after such establishment;

(f) contain such supplemental, incidental and consequential provisions {including
provisions as to fees}) as the appropriate Legislature may deem necessary for the
effective functioning of, and for the speedy disposal of cases by, and the enforce-
ment of the orders of, such tribunals.

(4) The provisions of this article shall have effect notwithstanding anything in any
other provision of this Constitution or in any other law for the time being in force.

Explanation—In this article, “appropriate Legislature” in relation 1o any matter,
means Parliament or, as the case may be, a Stale Legislature competent to make laws
with respect to such matter in accordance with the provisions of Part XI.]

Notes on Article 323B

Appeal lies to the Supreme Court from orders of an Administrative Tribunal, by special leave
under 136 on the following grounds inrer alia—

Error of law, £.g. in the matter of determining the proper dale of confirmation or seniority or
age of retirement of the appellant. See the undermentioned cases:

Union of India v. Sharma, AIR 1992 SC 1188, paragraphs 5 and 8.

Union of India v. Pratap, AIR 1992 5C 1363, paragraph 8, 14 .

Union of India v, Kamal, AIR 1992 SC 1479,

Appeal lies to the Supreme Court from orders of an Administrative Tribunal, by special leave
under Article 136, on the grounds inter alia that finding of the Tribunal was perverse; Tamilmani
v. Union of India, AIR 1992 SC 1120, paragraph 2,

Service Tribunals have been set up under the Administrative Tribunals Act. The words
‘all courts’ in article 323A (2)(d) and article 323B (3)(d} include the High Court and the
jurisdiction of the High Court under Articles 226-227 has been exclusively vested in the
Administrative Tribunals set up under the Act, Unien of India v. Deep, (1992) 4 SCC
432, paragraph 3 and 6 (3 Judges).

Service Tribunals have been set up under the Administrative Tribunals Act, The words 'all
courts’ in article 323A(2)(d) and article 323B(3)(d} include the High Court and the jurisdiction of
the High Court under articles 226-227 has been exclusively vested in the Administrative Tribunals
setup under the Act. No challenge to any decision of an Administrative Tribunal, relating to a
service mafter can be made before the High Court: Patro v. Ministry of Informarion and
Breadcasting, (1992) Supp (1} SCC 550.

The State of West Bengal enacted the W.B. Taxation Tribunal Act, 1987, and set up a Tribunal
with exclusive jurisdiction 1o adjudicate disputes or complaints or offences with respect to taxation
under any of the Stale Acts specified therein, The Caleutta High Count has, however, struck down
this Act in 50 far as it dealt with the case bevied on the basis of the vatue of coal raised by mining
companies, under the W.B. Primary Education Act, 1973, W.B. Rural Employment and Production
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Act, 1976, and the Bengal Cess Act, 1880 on the ground that the power 1o legistate relating 1o case
or coal or other minerals belonged to the Union Parliament and not the State Legislatues.

The Explanation to Anicle 323B makes it clear that the distribution of legislative powers as
between the Union and the State Legislatures, in Part X1 of the Constitution, is not in any way to
be affected by the insertion of Article 323B. Hence, a State Legislature shall be competent 1o set
up a Tribunal under clause (a} of sub-section (2) of atticle 323B only if the Siate Legislature has
Jjurisdiction 1o legislate with respect to the assessment, collection or enforcement of the particular
fax in relation to which the Tribunal is sought; Kesoram Indusiries v. Union of India, AIR 1993
Cal 78, paragraph 34 (DB).



PART XV

ELECTIONS

324. Superintendence, direction and control of elections to be vested in an
Election Commission.—(1) The superintendence, direction and conirol of the prepara-
tion of the electoral rolls “or, and the conduct of, all elections of Parliament and to the
Legistature of every State and of elections to the offices of President and Vice-President
held under this Constitution’[**#*] shall be vested in a Commission (referred to in this
Constitution as the Election Commission).

(2) The Election Commission shall consist of the Chief Election Commissioner and
such number of other Election Commissioners, if any, as the President may from time
1o ime fix and the appointment of the Chief Election Commissioner and other Election
Commissioners shall, subject to the provisions of any law made in that behalf by Parlia-
ment, be made by the President.

(3) When any other Election Commissioner is so appointed the Chicf Election
Commissioner shall acts as the Chairman of the Election Commission.

(4) Before cach general election to the House of the People and to the Legislative
Assembly of each State, and before the first general election and thereafier before cach
biennial election to the Legistative Council of each State having such Counci!, the
President may also appoint after consultation with the Election Commission such Regio-
nal Commissioners as he may consider necessary to assist the Election Commission in
the performance of the Functions conferred on the Commission by clause (1).

(5) Subject 1o the provisions of any law made by Parliament, the conditions of service
and tenure of office of the Election Commissioners and the Regional Commissioners
shall be such as the President may by rule determine:

Provided that the Chief Election Commissioner shall not be removed from his office
excepl in like manner and on the like grounds as a Judge of the Supreme Court and the
conditions of service of the Chief Election Commissioner shall not be varied to his disad-
vantage after his appointment;

Provided further that any other Election Commissioner or a Regional Commissioner
shall not be removed from office except on the recommendation of the Chief Election
Commissioner.

(6) The President, or the Govemorzl“‘] of a State, shall, when so requested by the
Election Commission, make available to the Election Commission or to a Regional
Commissioner such staff as may be necessary for the discharge of the functions conferred
on the Election Commission by clause (1).

Notes on Article 324

Abb]mon of post of Election Commissioners by the President and consequential termination of
the serv:cc of the incumbent of the abolished post, cannot be made a ground of aclion. There is no
1I]egahly in such termination of service; 8.5. Dhanoa v. Union of India, AIR 1991 SC 1745,

I. The words “including thc appointment of clection tribunals for the decision of doubts and disputes

anising out of or in ion with elections to Parks and 10 the Legisl of States” omatted
by ihe Constitution (Ni h A d ) Act, 1966, sec. 2.

2. The words “or Rajpramukh” omitted by the Constitgtion (Seventh Amendment) Act, 1956, sec, 29 and
Sch.
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However wide the powers of the Election Commission relating to direction and control may be,
its onders must be traceable to some existing law and cannot violate the provisions of any law
including State Acts. But precautionary measures which can be taken without violaling any statu-
tory proviston would not be illegal; Dasappa v. Election Commissien, AIR 1992 Kant 230,
paragraph 10,

No election can be invalidated on the ground that the Electoral Officer failed to comply with
the non-statutory dircctions issued by the Cemmission even theugh they are administratively
binding upon the Electoral Officer; Narayan v. Purshonam, (1993) 1 UISC 297, parograph 37.

In October 1989 the President notified that besides the Chief Election Commissioner the
Commission should have two other members called ‘Election Commissieners’ with co-ordinate
powers. On January |, 1990 the President revoked his Notification of 1989 as a result of which,
the two Election Commissioners who had been appointed, lost their office as Election
Cemmissioners. One of them challenged the revocation of the Notification on various grounds. The
Supreme Court rejected the petition under article 324 holding as under—

(£) Even though it was desirable that the highly vital functions of the Election Commission
should be cxercised by mere than one individual, the creation and abolition of posts was
a prerogative of the Executive and article 324(2) left 1o the President to fix and appoint
such number of Election Commissioners as he may, from time to time determine. Hence,
the abolition of the post of Election Commissioners, which was a consequence of such
abolition gave rise to no cause of action.

() While it was obligatory to appuint the Chief Election Commissioner, the appointment of
other Election Commissioners {cl.(2)) or Regional Commissioners [cl.(4)] was left by the
Canstitution to the discretion of the President.

{iii) In the absence of any evidence that the abolition of the posts and the removal of the
incumbents there of was made on the recommendation of the Chicf Election Commissio-
ner, il could not be held that the President or the Chief Election Officer was actuated by
malice; Dhanoa v, Union of India, AIR [9Y9]1 5C 1745,

325. No persen to be ineligible for inclusion in, or to ctaim to be included in a
special electoral roll on grounds of religion, race, caste or sex.—There shall be one
general eleetoral role for every territorial constitency for election to either House of
Parliament or to the House or either House of the Legislature of & State and no person
shall be ineligible for incluston in any such roll or claim to be included in any special
electaral roll for apy such constiluency on grounds only of religien, race, caste, sex or
any of them.

326. Elections of the House of the People and to the Legislative Assemblies of
States to be on the basis of adult suffrage.—The elections to the House of the People
and to the Legislative Assembly of every State shall be on the basis of adult suffrage;
that is to say, every person who is a citizen of India and who is not less than ]lcightecn
years] of age on such date as may be fixed in that behalf by or under any law made by
the appropriate Legislature and is not otherwise disqualified under this Constitution or
any law made by the appropriate Legislawre on the ground of non-residence, ‘unsound-
ness of mind, crime or corrupt or illegal practice. shall be entitled to be registered as a
voter at any such election.

|, Subs, by the Constirution (Sixty-first Amendment) Act, 1988, sce, 2.
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327. Power of Parliament to make provision with respect to elections to
Legislatures.—Subject to the provisiens of this Constitution, Parliament may from time
lo time hy law make provision with respect to all matters relating to, or in connection
with, elections to ¢ither House of Parliament or to the House or either House of the
Legislature of a State including the preparation of electoral rolls, the delimitation of
constituencies and all other matiers pecessary for securing the due constitution of such
House or Houses.

328. Power of Legislature of a State to make provision with respect to elections
to such Legislature.—Subject (o the provisions of this Constitution and in so far as
provision in that behalf is not made by Parliament. the Legislature of a State may from
time 1o 1ime by Taw make provision with respect to all matters relating to, or in connec-
tion with, the elections 1o the House or cither House of the Legislature of the State
including the preparation of electoral rolls and all other matters necessary for securing
the due Constitution of such House or Houses.

329, Bar to interference by courts in electoral matters.—lINotwilhstanding
anything in this Constitution”[***]

(a) the validity of any law relating to the delimitation of constituencies or the allot-
ment of seats to such constituencies, made or purporting to be made under article
327 or article 328 shall not be called in guestion in any court;

(&) no election to either House of Parliament er to the House or either House of the
Legislature of a State shall be called in question except by an election petition
presented to such autherity and in such manner as may be provided for by or
under any law made by the appropriate Legislature,

Notes on Article 329
Under articte 323(b) election petitions are at present heard by the High Court under the
Represcntation of the People Act, 1981, Special Election Tribunals having been abolished.
Under article 323B(3) such Tribunals can be constituted but none were constituted upto 1993
See Nuwab v. Vishwanarh, AIR 1993 All 104, paragraphs 9-10.

33294, Special provision as to elections to Parliament in the case of Prime Minis-
ter and Speaker.~—/Rep. by the Constitution (Foriy-fourth Amendment) Aci, 1978 sec.
36 (w.e.f 20-6-197%].

I. Subs. by the Constitution {Thirty-ninth Amendment) Act, 1975, sec. 3, for centain words.

2. The words, figures and letter “'but subject to the provisions of article 329A™ omitted by the Constitution
(Fony-fourth Amendment) Act, 1978, sec. 35 (we.f. 20-6-1979).

3. Ins. by the Constitution (Thiny-ninth Amendment) Act, 1975, sec, 4.



PART XVI

SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES

330. Reservation of seats for Scheduled Castes and Scheduled Tribes in the
House of the people.—{1) Seats shall be reserved in the House of the Peaple for—
(a) the Scheduled Castes;
'[{b} the Scheduled Tribes except the Scheduled Tribes in the autonomous districts
of Assam; and)
{c) the Scheduled Tribes in the autonomous districts of Assam.

(2) The number of seats reserved in any State 2[0r Union territory] Tor the Scheduled
Castes or the Scheduled Tribes under clause (1) shall bear, as nearly as may be, the same
proportion to the total number of scats allotted (o that State ?or Union territory] in the
House of the People as the population of the Scheduled Castes in the State *lor Unicn
territory] or of the Scheduled Tribes in the State *for Union territory] or part of the State
2lor Unian territory], as the case may be, in respect of which seats are so reserved, bears
to the tutal population of the State “[or Union territory].

][(3) Natwithstanding anything contained in clause (2), the number of seats reserved
in the House of the People for the Scheduled Tribes in the autonomous districts of Assam
shall bear Lo the total number of seats aliotted to thal Statc a proportion not less than
the population of the Scheduled Tribes in the said amtonomous districts bears to the total
population of the State. ]

4lExplaration.—In this anticle and in article 332, the expression “population” means
the population as ascertained a1 the last preceding census of which the relevant figures
have been published:

Provided thai the reference in this Explanation to the last preceding census of which
the relevant figures have been published shall, until the rclevant figures for the first
census taken after the year 2000 have been published, be construed as a reference to the
1971 census.]

331. Representation of the Anglo-lndian community in the House of the
People.—Notwithstanding anything in article 81, the President may, if he is of opinion
that the Anglo-Indian community is not adequitely represented in the Housé of the
People, nominate not more than two members of that community to the House of the
Peaple.

332. Reservation of seats for Scheduled Castes and Scheduled Tribes in the
Legislative Assemblies of the States.—{1} Seats shall be reserved for the Scheduled

1. Subs. by the Constitstion (Fifty-first Amendment) Act, 1984, see, 2, for sub-clayse (b) (we.f. [0-6-
1986).

2. Ims. by the Constitution (chc;mh Amendment) Act, 1956, sec. 29 and Sch.

‘3. Ins. by the Constitwion (Thirry-first Amendment) Act. 1973, se¢. 3,

4, Ins. by the Constitution (Forty-second Amendment) Act, 1973, sec. 47 (wef. 3-1-1977),
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Castes and the Scheduled Tribes, ][zlcxcep( the Scheduled Tribes in the autonomous
districts of Assam],] in the Legislative Assembly of every Slale:‘["‘}.

(2) Seats shall be reserved also for the awtonomous districts in the Legislaiive Assem-
bly of the State of Assam.

{3) The number of scats reserved for the Scheduled Castes or the Scheduled Tribes
in the Legistalive Assembly of any State under clause (1) shall bear, as nearly as may
be, the same proportion to the total number of seats in the Assembly as the population
of the Scheduled Castes in the Sliate or of the Scheduled Tribes in the State or part of
the State, a3 the case may be, in respect of which seats are so reserved, bears to the total
population of the State.

*[(3A) Notwithstanding anything contained in clause (3), until the taking effect, under
articte 170, of the re-adjustment, on the basis of the first census after the year 2000, of
the number of seats in the Legislative Assemblies of the States of Arunachal Pradesh,
Meghalaya, Mozoram and Nagaland, the seats which shall be reserved for the Scheduled
Tribes in the Legislative Assembly of any such Siate shall be—

(@) if all the seats in the Legislalive Assembly of such State in existence on the date
of coming into force of the Constitution (Fifty-seventh Amendment) Act, 1987
(hereafter in this clause referred 1o as the existing Assembly)} arc held by
members of the Scheduled Tribes, all the seats except onc;
in any other case, such number of seats as bears to the toial number of seats, a
proportion not less than the number (as on the said date) of members belonging
to the Scheduled Tribes in the existing Assembly bears to the total number of
seats in existing Assembly.]

*[(3B) Notwithstanding anything contained in clause (3), until the re-adjustment,
under article 170, takes effect on the basis of the first census after the year 2000, of the
number of scats in the Legislative Assembly of the State of Tripura, the seats which shall
be reserved for the Scheduled Tribes in the Legislative Assembly shall be, such number
of seats as bears to the total number of scats, a proportion not less than the number, as on
the date of coming into force of the Constitntion {Seventy-sccond Amendment) Act, 1992,
of members belonging 1o the Scheduled Tribes in the Legislative Assembly in existence on
the said date bears 10 the 1otal number of seats in that Assembly. ]

(4) The number of scats reserved for an autonomous district in the Legisiative Assem-
bly of the State of Assam shall bear to the total number of scats in that Assembly a
proportion not less than the population of the district bears to the total population of the
Stae,

(5) The constituencics for the seas reserved for any autonomous district of Assam
shall not comprise any arca outside that district.5[***]

6]

—

l. Subs. by the Constitution (Fifty-first Amendment} Act, 1984, sec. 3 for certain wonls (wel [6-6-
1986).

2. Subs. by the Constitution (Thirty-first Amendment) Acl, 1973, sec. 4, for cenain words.

3. The words and letsers “specified in Part A or Part B of the First Schedule™ omitted by the Constitution
{Seventh Amendment) Act. 1956, sec, 29 and Sch.

4. Ins. by the Constitution (Fifty-seventh Amendment) Act. 1987 sec. 2 (w.c.l. 21-9-1987).

5. Ins. by Constitution {Scventy-second Amendment) Act, 1992, sec. 2.

6. Cenain words omitted by the North-Eastern Arcas (Reorgasisation) Act, 1971 (8t of 1971}, sec. 71
(w.ef. 21-1-1972).
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(6) No person who is not a member of a Scheduled Tribe anny autonomous district
of the State of Assam shall be eligible for elecuon to the Legislative Assembly of the
State from any constitutency of that district. [“‘]

Notes on Article 332
Sub-section (3B) of this article shall not affect any representation in the Legislative Assem-

bly of the State of Tripura until the dissolution of the Legislative Assembly existing at the
commencement of this Act. [sec. 2 of Constitulion (Seventy- second Amendment) Act, 1992.)

333. Reprezentation of the Anglo-Indian community in the Legislative
Assembhes of the Stales.—Notwnlhslandmg anything in article 170, the
Governor'[***] of 2 State may, if he is of opinion that the Anglo-India community needs
rcprcsenlat*on in the Legislative Assembly of the State and is not adequately represented
therein “[nominate one member of that community to the Assembly).

334, Reservation of seats and special representation to cease after 3[ﬁl‘ty
years].—Notwithstanding anything in the foregoing provisions of this Part, the
provisions of this Constitution relating to—

{a) the reservation of seats for the Scheduled Castes and the Scheduled Tribes in

the House of the People and in the Legislative Assemblies of the States; and

{#) the representation of the Anglo-lnaian community in the House of the Peopic

and in the Legislative Assemblies of the States by nomination,
shall cease to have effect on the expiration of a penod of ’[fifty years] from ihe
commencenient of the Constitution:

Provided that nothing in this article shall affect any representation in the House of
the People or in the Legislative Assembly of a State until the dissolution of the then
cxisting House or Assembly, as the case may be,

335. Claims of Scheduled Castes and Scheduled Tribes to services and posts.—
The claims of the members of the Scheduled Castes and the Scheduled Tribes shall be
taken into consideration, consistently with the maintenance of efficiency of administra-
tion, in the making of appointments to services and posts in connection with the affairs
of the Union or of a State.

Notes on Article 335

Article 335 is to be read with article 46, which provides {(as a directive principle) that the State
shall promote with special care the educational and economic interests of the weaker sections of
the people and. in particular, of the Scheduled Castes and Scheduled Tribes and shall protect them
from social injustice and all forms of exploitation; Comprroller v. Jagannathan, AIR 1987 SC
537, parographs 21 and 22.

1. The words “or Rajpramukh™ omitted by the Constitution (Seventh Amendment) Act. 1956, sec. 29 and
Sch.

2. Subs. by the Constitution {Twenty-third Amcndment) Act, 1969, sec. 4 for “nominate such number.of
members of the conununity 1o the Assembly as he considers appropriate™.

3. Subs. by the Constitution (Sixty-scoond Amendment) Act, 1989, sec. 2, for “forty years”™ (wef, 25-1- 1990).



264 The Constitution of India Article 336

In the leading case on Mandal Commission, relating to other backward classes the implications
of articles 14, 157 16, 335 efc. have becn cxamined at length, According 1o the majority judgment,
there is need o maintain a balance between reservation and efficiency has to be maintained not
only with reference to Scheduled Casts and Scheduled Tribes but also with reference to other back-
ward classes. Since sacrifice of merit may have to be made for social justice; Indra Sawkney v.
Union of India, (1992) Supp (3) 217, paragraphs 417, 434, 836 and 859.

Whether a particular class is adequately represented in the services under the State is a matter
within the subjective satisfaction of the appropriate Government based on the materials in the
possession of the Government and the existing conditions in the society; Indra Sawhrey v. Union
of India, (1992) Supp (3} SCC 217.

336. Special provision for Anglo-Indian community in certain services,—(i)
During the first two years after the commencement of this Constitution, appointments
of members of the Anglo-Indian community to posts in the railway, customs, postat and
telegraph services of the Union shall be made on the same basis as immediately before
the fifteenth day of August, 1947,

During every succeeding period of two years, the number of posts reserved for the
members of the said communily in the said services shall, as nearly as possible, be tess
by ten per cent, than the numbers so reserved during the immediately period of two
years;

Provided that at the end of ten years from the commencement of this Constitution all
such reservations shail cease.

(2) Nothing in clause (1) shall bar the appointment of members of the Angle-Indian
community to posts other than, or in addition 1o, those reserved for the community under
that clause if such members are found quaiified for appointment on merit as compared
with the members of other communities.

337. Special provision with respect to educational grants for the benefit of Anglo
Indian community.—During the first three financial years after the commencement of
this Constitution, the same grants, if any, shall be made by the Union and by each
State’[***] for the benefit of the Anglo-Indian community in respect of education as
were made in the Mnancial year ending on the thiry-first day of March, 1948,

Daring every succeeding period of three years the grants may be less by ten per cent
than those [or the immediately preceding peried of three years:

Provided that at the end of ten years from the commencement of this Constitution
such grants, to the extent to which they are a special concession to the Anglo-Indian
community, shall cease:

Pravided further that no educational institution shall be entitled to receive any grant
under this article unless at Icast forty per cent of the annual admissions therein are made
available 10 members of communities other than the Anglo-Indian community.

I. The words and lenters “specificd 1n Part A or Part B of the First Schedule” omitted by the Constitution
{Scventh Amendment) Act, 1956. sec, 29 and Sch.

.
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'[338, Special Officer for Scheduled Castes and Scheduled Tribes, ete.—2[(1}
There shall be a special officer for the Scheduled Castes and Scheduled Tribes to be
kaown as the National Commissien for the Scheduled Castes and Scheduled Tribes.

(2} Subject to the provisions of any law made in this behatf by Parliament, the
Cuommission shall consist of 2 Chairperson, Vice-Chairperson and five other Members
und the conditions of service und tenure of office of the Chairperson, Vice-Chairperson
and uther Members so appointed shall be such as the President may by rule determine. ]

(3} The Chairperson, Vice-Chairperson and other Members of the Commission shall
he appointed by the President by warrant under his hand and seal.

(4) The Commission shall have the power to regulate its own procedure.

(5) 1t shall be the duty of the Commission—

{¢) o investigate and monitor all matters relating 1o the safeguards provided for the
Scheduled Castes and Scheduled Tribes under this Commission or under any
other law for the time being in force or under any order of the Government and
to evaluate the working of such sufeguards;

(A} 1o inguire into specitic complaints with respect to the deprivation of rights and

safeguards of the Scheduled Castes and Scheduled Tribes;

1o panticipate and advise on the planning process of socio-economic develop-
ment of the Scheduled Castes and Scheduled Tribes and to evaluate the progress
ol their development under the Union and any State;

(e

td} 1o present te the President, annually and at such other times as the Commission
may deem {it, reports upon the working of those sufeguards;
v make in such reports recommendations as to the measures that should be 1aken
by the Union or any State for the effective implementation of those safeguards
and other measures [or the protectivn, welfare and socio-economic development
of the Scheduled Castes and Scheduled Tribes: and
() 1o discharge such other functions in relation o the protection, wetlare and
development and advancement of the Scheduled Castes and Scheduled Tribes
as the President may, subject to the provisions of any law muade by Parliamen,
by the rule specify.

{6) The President shall cause afl such reports to be laid before each House of Parlia-
ment along with a memorandum explaining the action taken or proposed to be taken on
ihe recommendations relating o the Union and the reasons for the non-acceptance, if
any, of any of swch recommendations.

(7) Where any such report, ur any part thereof, relates to any matter with which any
State Government is concerned, a copy of such report shall be forwarded 1o the Governor
of the State who shall cause it to be faid belore the Legislature of the State along with
A memorandum cxplaining the action taken or proposed to be taken on the
recommendations relating 1o the State and the reasons for the non- acceptance, it any,
ol any of such recommendations.

(8) The Commission shall, while investigating any mailer referred to in sub-clause
(et} ur inquiring into any complaint referred (o in sub-clause (8) of clause (5), have all

{r

1. Subs, by the Constitwtion (Sixty-filth Ameadment) Act. 1990, sec. 2a) (we. [, 7-6-1990).
2 Clauses (1) and (2) subs. by the Constitation (Sixty-filth Amendiment) Act, 1990, sec. 2{b) (w.e.f.
T-t- 19003,
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the powers of a civil court trying a suit and in particular in respect of the following
matters, namely:—

{a) summoning and erforcing the attendance of any person from any pant of India

and examining him on oath;

(b} requiring the discovery and production of any documents:

(c) receiving evidence on affidavits; ’

() requistioning any public or copy thereof from any court or office;

(e) issuing commissions for the examination of witnesses and documents;

(H any uther matter which the President may by rule, determine,

(9) The Union and every State Government shall censult the Commission on all major
police matters affecting Scheduled Castes and Scheduled Tribes. ]

{10} In this anticle, references to the Scheduled Castes and Scheduled Tribes shall
be construed as including references to such other backward classes as the President
may, on receipt of the report of a Commission appointed undzr clause (1) of anticle 340
by order specily and also to the Anglo-Indian community.

339. Control of the Union over the administration of Scheduled Areas and the
welfare of Scheduled Tribes.—{1)} The President may at any time and shall at the
expiration of ten years from the commencement of this Constitution by order appoint a
Commission to report on the administration cf the Scheduled Arcas and the welfare of
the Scheduled Tribes in the Slmcs2["“].

The order may define the cempaosition, powers and procedure of the Commission and
may contain such incidental or ancillary provisions as the President may consider
necessary or desirable.

{2) The exccutive power of the Union shall extend to the giving of directions to 3[a
state] as to the Jdrawing up and execution of schemes specified in the direction to be
essential for the welfare of the Scheduled Tribes in the State.

340, Appeintment of a Commission to investigate the conditions of backward
classes.—{1) The President may by order appoint a Commission consisting of such
persons as he thinks fit to investigate the conditions of socially and educationally
backward classes within the territory of India and the difficulties under which they labour
and to make recommendalions as to the steps that should be 1aken by the Union or any
Ssate to remove such difficultics and to improve their condition and as o the grants that
should be made for the purpose by the Union or any State and the conditions subject to
which such grants should he made, and the order appointing such Commission shall
define the procedure to be followed by the Commission.

(2) A Commission so appointed shall investigate the matters referred to them and
present 1o the President a repori setting out the facts as found by them and making such
recommendations as they think proper.

I. Clause (3) renumbered as clavse (10) by the Constitution (Sixty-fifty Amendment) Act, [990, sec. 2(c),
twef 7-6- F99).

2 The words and letters “specified in Part A and Part B of the First Schedule™ omitied by the Constitution
{Seveath Amendment) Act, 1956, sec. 29 and Sch.

1. Subs by the Constitution {Seventh Amendment) Act, £956, sec. 29 and Sch., for “any such State™.
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(3) The President shall cause a copy of the report so presented together with a memotandum
xplaining the action taken thereon to be faid before’ each House of Parliament.

341, Scheduled Castes—(1) The President '[may with respect to any State *[or
Inion territory], and where itis a State”[***} afler consultation with the Governar']***]
hereof] by public natification, i spectly the castes, races or tribes or parts of or groups
within castes, races or tribes which shall for the purposes of this Constitution be decmed
o be Scheduled Castes in relation to that State ®for Union territory, as the case may bel.

(2} Parliament may by law include in or ¢xclude from the list of Scheduled Castes
pecified in a notification issued under clause (1} any caste, race or tribe or pari of or
rroup within any caste, race or tribe, but save as aforesaid notification issued under the
aid clause shall not be varied by any subsequent notification,

Notes on Article 341

See notes on article 342,

342. Scheduled Tribes.—(1) The President "{may with respect to any State “or
Inion territory], and where it is a Slmeg[***] alter consultation with the Govemorm["*]
hereof] by public notification, ' specify the tribes or tibal communities or parts of or groups
whithin tribes or tribal communities which shall for the purposes of this Constitution be deemed
o be Scheduled Tribes in relation to that State *[or Union territory, as the case may be).

(2) Parliament may by law include in or exclude from the tist of Scheduled Tribes
pecified in a notification issued under clause (1) any tribe or tibal community or part of

t. Subs. by the Constitution (Firsl Amendinent) Act, 1951, sec. 10 for “may, after consultation with the
Governer or Rappramukh of a State”,

2. Ins. by the Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch.

The words and letters “specified in Part A or Part B of the First Schedule” omitied by the Constitution
{Seventh Amendment) Act, 1956, sec. 29 and Sch.

4, The words “or Rajpramukh™ omitted by the Constitution (Seventh Amendmensi) Act, 1956, sec. 29 and
Sch.

5. Sec the, Constitution (Schedule Castes) order, 1950 {C.0. 19). the Constitution {Scheduled Castes)
(Union Terriories) Order, 1951 {C.0. 32}, the Constitution (ammu and Kashmir) Scheduled Castes
Order, 1956 (C.0. 52), the Constitution {Dadra ané Nagar Haveli} Scheduled Castes Order, 1956 (C.O.
64), the Constitution (Pondicherry) Scheduled Castes Order, 1964 (C.O. 68), the Constitution {Goa,
Daman and Diu)} Scheduled Castes Order. 1968 (C.0. 81) and the Constitulior {Sikkim) Scheduled
Castes Order, 1978 (C.O. 110).

6. Subs. by the Censtitution (Seventh Amendment) Act, 19506, sec. 29 and Sch., for “any such State™.

7. Subs. by the Constiwution (First Amendment) Act, 1951, sec. 11, for “may, after consaltation with the
Governor or Rajpramukh of a State”, :

- 8. Ins. by the Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch.

9. The words and letters “specified in Part A or Part B of the First Schedule™ omitted by the Canstitution
(Seventh Amendment) Act, 1956, sec. 29 and Sch.

10. The words “or Rapramukh™ omitted by the Canstitmtion (Seventh Amendment) Act, [956, sec. 29 and
Sch.

11. See the Constitution (Scheduled Tribes) Order, 1950 (C.O. 22), the Constitution {Scheduled Trtbes)
{Union Tessitories} Order, 1951 (C.0. 33), the Constirution {Andaman and Nicobar fslands) Scheduled
Tribes Order, 1959 (C.0. 58), the Constitution (Dadra and Nagar Haveli) Scheduled Tribes Order, 1962
(C.Q. 65), the Constiturion (Scheduled Tribes} {Uttar Pradesh) Order, 1967 (C.Q. 78). the Constitution
(Goa, Daman and Diu} Scheduled Tribes Order, 1968 (C.0. 82}, the Constitution (Nagatand) Scheduled
Tribes Order, 1970 (C.O. 88) and the Constitution (Sikkim} Scheduled Tribes Order, 1978 {C.Q. 111).
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or group within any tribe or tribal community, but save as aforesaid a notification issued
under the said clause shall not be varied by any subsequent notification.

Notes on Articles 341 and 342
Finality of Presidential Order

Article 342
Presidential Order under articte 342 regarding Scheduled Tribes is final. Court cannot add or
subtract any entry. [ts enquiry is conlfined to interpreting what an entry in the Presidnetial Order is
intended to mean. Court cannot add to, modify or subtract from the Order. See the following cases
on the above point:—
) q} Basavalingappa v. D. Munichinnappa, AIR 1965 §C 1269, 1271,
{if) Bhaiyalal v. Harikishan Singh, AIR 1965 SC 1557 : (1965} 3 SCR 877, (Scheduled
Tribes).
(i) Parsram v. Shivchand, AIR 1969 5C 567 (1969} | SCC 20. (Scheduled Castes).
(v} Dina v. Narayan Singh, (1968) 38 ELR 212. (Schedulest Tribes).
(v} Bheiva Ram Munda v. Anirudh Patar, (1971) 1 SCR B04: AIR 1971 SC 2533, (Scheduled Tribes).
(vi} Srish Kumar v. State of Tripura, AIR 1990 SC 991. (Scheduled Tril%cs).

Migranis

Bhils are recognized as Scheduled Tribes in Gujarat and Maharashtra. Petitioner’s father was
migrated to Bombay from Gujaral in 1961, There was reservation for Scheduled Tribes in medical
colleges. But the petitioner was refused the facility of reservation, on the ground that Government
Instruction 17(a) disallowed reservation for migrants from other States. It was held that the relevant
¢lauses of the instruction were vielative of articles £4, 15, 16, 19 and 342 of the Constitution; Rajesh
Arjiunbhai Patel v. State of Meharashtra, AR 1990 Bom 114, 117, 118

Conversion

A person who is converted to another religion cannot claim Scheduled Casle status; Soasai v.
Union of india, AIR 1986 SC 733,

Finality

The entries in the Presidentiai Order have to be taken as final. It is not open to the court to make
any addition or subtraction from the Presidential Ocder. Enquiry is contemplated before the
Presidential Order is made but any amendment to the Presidential Order can only be by legislation.
The court cannet assume jurisdiction and enter into an enquiry to determine whether the three terms
indicated in the Presidential Order, viz. Tripura/Tripuri/Tippera in Entry 15 includes Deshi Tripura
which according 15 some Govemment Circulars includes the Laskar Community.

The Order is made after detailed inguiry as to the economic status, the level of education and
the necessity of protection, inclusion into or exclusion from the Order is made. The material relating
to the Laskar tribe in 1930 or 1941 may not have been considered sufficient before the respective
Orders were made for including the Laskars, said to have been covered by the description of Deshi
Tripura. Therefore, even if historically this tribe was covered by the general description of Tripura
that by itself may not justify its inclusion in the Order as a Scheduled Tribe; Srish v. State of
Tripura, AIR 1990 SC 91, paragraphs 15-20.

[t is open to the President to declare that a caste or sub- caste shall be deemed to be a Scheduled
Caste in a particular part of a State and not in and the part. It follows that a person who wants to
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e clected from a Scheduled Caste constituency must show that he has been registered as a
Scheduled Caste in his electoral roll; the fact that his caste is recognised as a Scheduled Caste in
rhe constituency from which he is seeking clection is of no avail.

Conversely, where the President’s Noftification declares a caste to be a SC for the purposes of
sermain specified States, no Court will direct that caste, to be declared SC in telation to another
State; Virendra v. Union af dia, AIR 1992 AR 147, paragraph 6.

Where the President's Order specifies *Dhoba’ as a Scheduled Caste in Orissa. its literal
synonym ‘Rajaka’ would also %e admitted in that 5.C.; R.O. v. Prafulla, AIR 1990 SC 727,
paragraph 12A,

Under a Circular of the Goverament of India, d1. 6-8- 1984, a person who is a Scheduted Tribe
n a State, according to the President’s Order, continues to be a Scheduled Tribe in another State
e which he has migrated: State v. Parel, AIR 1992 Guj 42, paragraph 4.

In one case Scheduled Caste status was found to have been fraudulent the State was directed to
ansure that prescribed procedure for scrudiny be foltowed strictly, so that unscrupulous persons do
not claim the benetiy, Madhuri Patel v. Additionat Commissioner Tribal Development, JT (1994)
5 SC 488,



PART XVII
OFFICIAL LANGUAGE

CHAPTER 1—LANGUAGE OF THE UNION

343, Official language of the Union.—( i) The official language of the Union shall
be Hindi in Devanagri script.

The form of numerals to be used for the official purposes of the Union shall be the
international form of Indian numerals.

(2) Notwithstanding anything in clause (1), for a period of fifteen years from the
commencement of this Constitution, the English language shall continue to be used for
all the official purposes of the Union for which it was being used immediately before
such commencement:

Provided that the President may, during the said period, by order’ authorise the use
of the Hindi language in addition to the English language and of the Devanagari form
af numerals in addition to the international form of Indian numerals for any of the
official purpose of the Union.

(3) Notwithsianding anything in this article, Parliament may by law provide for the
use, after the said period of fifteen years, of —

(a) the English language, or
(b} the Devanagari form of numerals,
for such purposes as may be specified in the law.

344. Commission and Committee of Parliament on official Language.—{1) The
President shall, at the expiration of five years from the commencement of this Constitu-
tion and thercafter at the expiration of ten years from such commencement, by order
constitute a Commission which shall consist of a Chairman and such other members
representing the differeat languages specified in the Eighth Schedule as the President
may appoint. and the order shall define the procedure to be followed by the Commission.

(2) It shall be the duty of the Commission to make recommendations to the President
as 1o— )

(a the progressive use of the Hindi language for the official purposes of the Union;

(#) restrictions on the use of the English language for all or any of the official
purpeses of the Union;

(¢) the language 1o be used for all or any of the purposes mentioned in anticle 348;

() the form of numerals to be used for any one or more specified purposes of the Union;

(e) any other matter referred to be Commission by the President as regards the
offictal language of the Union and the language for communication between the
Union and a State or between one State und another and their use.

(3) In making their recommendations under clause (2), the Commission shail have
due regarded to the industrial, cultural and scientific advancement of India, and the just
claims and the interests of persens belonging to the non-Hindi speaking areas in regard
to the public services,

1. SeeCO. 4l
270
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(4) There shall be constituted a Committee consisting of thirty members, of whom
twenty shall be members of the House of the People and ten shall be members of the
Council of States 1o be elected respectively by the members of the House of the People
and the members of the Council of States in accordance with the system of proportional
representation by means of the single transferable vote.

(5) It shall be the duty of the Committee lo examine the recommendations of the
Commission constituted under clause (1) and to report to the President their opinion
therecn.

(6) Notwithstanding anything in article 343, the President may, after consideration
of the report referred to in clause {5), issue directions in accordance with the whole or
any part of that report. '

CHAPTER II—REGIONAL LANGUAGES

345, Official langnage or languages of a State.—Subject to the provisions of
articles 346 and 347, the Legislature of a State may by law adopt any one or more of
the languages in use in the State or Hindi as the language or languages to be used for
all or any of the official purposes of that State:

Provided that, until the Legislature of the State otherwise provides by law, the English
language shall continue 1o be used for those official purpeses within the State for which
it was being used immediately before the commencement of this Coastitution.

346. Official language for communication between one State and another or
between a State and the Union.—The language for the time being authorised for use
in the Union for official purposes shatl be the official language for communication
between one State and another State and between a State and the Union:

Provided that if two or more States agree that the Hindi language should be the
official tanguage for communication between such States, that language may be used
for such communication.

347. Special provision relating to language spoken by a section of the population
of a State.—On a demand being made in that behalf the President may, if he is satisfied
that a substantial proportion of the population of a State desire the use of any language
spoken by them to be recognised by that State, direct that such language shall also be
officially recognised throughout that State or any part thereof for such purpose as he
may specify.

CHAPTER ITII—-LANGUAGE OF THE SUPREME COURT, HIGH COURTS. ETC.

3438, Language to be used in the Supreme Court and in the High Courts and for
Acts, Bills, etc.—(1) Notwithstanding anything in the foregoing provisions of this Part,
until Parliament by law otherwise provides— )

() all proceedings in the Supreme Court and in every High Court,
(I} the authoritative texts—
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(£} of all Bills to be introduced or amendments thereto to be moved in either House
of Parliament or in the House or ¢ither House of the Legislature of a State,

(i) of all Acts passed by Parliament or the Legislature of a State and of all
ordinances promulgated by the President or the Governor' #** of 2 State, and

(iif) of all orders, rules, regulations and bye-laws issued under this Constiltion or

under any law made by Parliament or the Legislawre of a Stale,
shatl be in the English language.

{2} Notwithstanding anything in sub-clause (a) of clause (1), the Govcmor”l“‘] of
a State may, with the previous consent of the President, authorisc the use of the Hindi
language, or any other language used for any official purposes of the State, in
proceedings in the High Court having its principal seat in that State:

Provided that nothing in this clause shall apply to any judgment, decree or order
passed or made by such High Court.

(3) Notwithstanding anything in sub-clause () of clause (1}, where the Legislature
of a State has prescribed any language other than the English language for use in Bills
introduced in, or Acts passed by, the Legislature of the State or in Ordinances
promulgated by the Governor'|***] of the State or in any order, rule, regulation or
bye-law referred to in paragraph (iif) of that sub-clause, a translation of the same in the
English language published under the authority of the Governor'{"““] of the State in
the Official Gazette of that Siate shall be deemed to be the authoritative text thereof in
the English language under this article.

349. Special procedure for cnactment of certain laws relating to language.—
During the period of fifteen years from the commencement of this Constitution, no Bilt
or amendment making provision for the language to be used for any of the purposes
mentioned in clause (1) of article 348 shall be introduced or moved in ¢ither House of
Parliament without the previous sanclion of the President, and the President shail not
give his sanction ta the intreduction of any such Biil or the moving of any such amend-
ment except after he has taken into consideration the recommendations of the Commis-
sion constituled under clavse (1) of article 344, and ihe report of the Commitice
constituted pnder clause (4) of thay article.

CHAPTER 1V--SPECIAL DIRECTIVES

350. Language to be used in representations for redress of grievances.—Every
person shall be entitled to submit 2 representation for the redress of any grievance to
any officer or authority of the Union or a State in any of the languages used in the Union
of in the State, as the case may be.

?1350A. Facilities for instruction in mather-tongue at primary stage.—It shall be
the endeavour of every stute and of every local authority within the Stale to provide

I. The words “or Rajprarnukh™ omitted by the Constitution (Scventh A+ zadment) Act, 1956, sec. 29 ad
Sch,
2. Ins. by the Constitution (Seventh Amendment) Act, 1956, sec. 21
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adequate facilities for instruction in the mother-tongue at the.primary siage of education
to children belonging o linguistic minority groups: and the President may issue such
directions to any State as he considers necessary or proper for securing the provision of
such facilities,

350B. Special Officer for linguistic minorities.-—(1) There shall he a special officer
for linguistic minorities 10 be appointed by the President.

(2} It shall be the duty of the special officer to investigate all mallers relating o the
safeguards provided for linguistic minorities under this Constitulion and report (o the
President upon those matters at such intervals as the President may direct, and the
President shall cause all such reports (0 be l2id before ¢ach House of Parliament, and
sent to the Governmem of the States concerned. |

351. Directive for development of the Hindi language.—It shall be the duty of the
Union to promote the spread of the Hindi lznguage, Lo develop it 3o thal il may serve
as a medium of expression for all the elements of the composite culture of India and to
secure its enrichment by assimilating without interfering with its genius, the forms, siyle
and expressions used in Hindustani and in the other languages of India specified in the
Eighth Schedule, and hy drawing. wherever necessary or desirable, for its vocabulary.
primarily on Sanskrit and secondarily on other languages.



PART XVIII -

EMERGENCY PROVISIONS

352. Proclamation of Emergency.—(1) I the President is satisfied that a grave
emergency exists whereby the security of India or of any part of the territory thereof is
threaened, whether by war or external aggression or '{armed rebeilion), he may. by
proclamation, muke a declaration to that effect Tin respect of the whole of India or of
such part of the territory as may be specified in the proclamation].

J[.I‘.i'.l:p!’a.'mrr'mi-—A Praclamation of Emergency declaring that the sccurily of India or
any part of the territory thereof is threatened by war or by exicrnal aggression or by
armed rebellion may be made before the actual eccurrence of war or of any such aggres-
sion or rebellion, if the President is satisfied that there is imminent danger thercof.)

4[(2) A Proclamation issued under clause (1) may be varied or revoked by a subse-
quent Proclamation.

(3) The President shall not issue a Proclamation under clause (1) or a Proclamation
varying such Proclamation unless the decision of the Unjon Cabinet (that is to say, the
Council consisting of the Prime Minister and other Ministers of Cabinet rank appointed
under article 75) that such a Proclamation may be issued hus been communicated to him
in writing.

{(4) Every Proclamation issued under this article shal! be tuid before each House of
Partiament and shall, except where it is a Proclamation revoking a previous Proclama-
tion, cease to operate at the expiration of one month unless before the ¢xpiration of that
period it has been approved by resolutions of both Houses of Parliament:

Provided that if any such Proclamation (not being a Proclamation revoking a previous
Proclamation) is issued at a time when the House of the Peaple has been dissolved, or
the dissolution of the House of the People takes place during the period of one month
referred to in this clause, and if a resolution approving the Proctamation has been passed
by the Council of States, but no resolution with respect 1o such Proclamation has been
passed by the House of the People before the expiration of that period, the Proclamation
shall cease to operate at the expiration of thiny days from the date on which the House
of the People first sits after its reconstitution, unless before the expiration of the said
period of thirty days a resolution approving the Proclamation has been also passed by
the House of the People.

(5} A Proclamation so approved shall, unless revoked, cease to operate on the expira’
tion of a period of six months from the date of the passing of the second of the
resolutions approving the Proclamation under clause (4):

Provided that if and so often as a resolution approving the continuance in force of
such a Proclamation is passed by both Houses of Parliament the Proclamation shall,

| Subs. by she Constinggion {Fony-fourth Amendment) Act, 1978, sec. 37, for “intemnal disturbance’
{we.f. 20-6-1979).
2. Ins. by the Constitution (Forty-second Amendment) Act, 1976, see, 48 (we.f. 3-1-§977).
Ins. by the Constitution (Forty-fourth Anendment) Act, 1978, sec. 37 (w.c.[. 20:6-1979).
4. Subs. by the Constinution (Forty-founh Amendmem) Act, 1978, sec 37, for clauses (2), (2A) and (3),
{w.ef 20-6-1979),
274
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unless revoked, continue in force for a ferther peried of six months from the date on
which it would otherwise have ¢eased 10 operate under this clause;

Provided further that if the dissolution of the House of the People takes place during
any such period of six months and a reselution approving the continuance in force of
such Proctamation has been passed by the Council of States bul no resolution with
respect 1o the continuance in force of such Proclamation has been passed by the House
of the People during the said peried, the Proclamation shall cease to operate at the
expiration of thirty days from the date on which the House of the People first sils after
its reconstitution unless before the expiration of the said period of thirty days, a resolu-
tion approving the continuance in force of the Proclamation has been also passed by the
House of the People,

16) For the purposes of clauses (4) and (5), a resolution may be passed by either
House of Parliament only by a majority of the total membership of that House and by
a minjority of not less than twe-thirds of the members of that House present and voting.

(7) Nowwithstanding anything contained in the foregoing clauscs, the President shalt
revoke a Proclamation issued under clause (1) or a Proclamation varying such Proclama-
tion if the House of the People passcs a resolution disapproving, or, as the case may he,
disapproving the continuance in force of, such Proclamation.

(8) Where a notice in writing signed by not less than one-tenth of the total number of
members of the House of the People has been given, of their intention to move a resolution
for disapproving, or, as the case may be, for disapproving the continuance in force of, a
Proclamation issued under clause (1) or a Proclamation varying such Proclamation:

{a) to the Speaker, if the House is in session; or

(#) 1o the President, if the House is not in session,
a special sitting of the House shall be held within fourteen days from the date on which
such notice is received by the Speaker, or, as the case may be, by the President, for the
purpose of considering such resolution.]

I[ 2[(9)] The Power conferred on the President by this article shall include the power
to issuc different Proclamations on different grounds, being war or external ng%rcssion
or Yarmed rebellion} or imminent danger of war or external zggression or “[armed
rebellion], whether or not there is a Proclamation already issued by the President under
clause (1) and such Proclamation is in operation.

4It"]

353, Effect of Proclamation of Emergency.—While a Proclamation of Emergency
is in operation, then— '
{a) notwithstanding anything in this Constitution, the executive power of the Union
shal! extend to the giving of dircctions to any State as to the manner in which
the executive power thereof is to be exercised;

1. Ins. by the Constitwtion {Thiny-eight Amendment) Act, 1975, sec. 5 {retrospectively). .

2. (Clause (4} re-numbered as clause (9) by the Constitution {Fonty-fourth Ameadment} Act, 1978, scc. 37
{w.c.f. 20-6-1979).

3. Subs. by the Constitution (Forty-fourth Amendment) Act. 978, sec. 37, For “internal disturbance™
{w.e [ 20-6-197%).

4, Clause (5) omitted by the Constitution (Forty-fourth Amemntment) Act, 1978, sec. 37 (wedf. 20-6-1979).
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(b) the power of Parliament 10 make laws with respect to any matter shall include
power (o make laws conferring powers and imposing duties, or authorising the
conferring of powers and the imposition of duties, upon the Union or officers
and authoritics of the Union as respects that matter, notwithstanding that it is
one which is not enumerated in the Union List:

l[meidszd that where a proclamation of Emergency is in operation only in any pant
of the territory of India—

{5} the cxccutive power of the Union to give directions under clause {a), and

{if} the power of Parltament to make laws under clause (b},

shall also extend to any State other than a State 1n which or in any part of which the
Proclamation of Emergency is in operation if and in so far as the security of India or
any part of the territory thereof is threatened by activities in or in relation to the part of
the territery of India in which the Proclumation of Emergency is in operation.]
z

354. Application of provisions relating to distribution of revenues while a
Proclamation of Emergency is in operation.——(1) The President may, while a
Proclamation of Emergency is in operation, by order direct that all or any of the provisions
of articles 268 1o 279 shall for such period, not exiending in any case beyond the expiration
of the financial year in which such Proclamation ceases to operate, as may be specified in
the order, have effect subject to such exceptions or modifications as he thinks fit.

(2) Every order made under clause (1) shall, as soon as may be afier it is made, be
laid before each House of Parliament.

355. Duty of the Union to protect States against external aggression and internal
disturbance.—It shall be the duty of the Union to protect every State against external
aggiession and internal disturbance and to ensure that the government of every State is
carried on in accordance with the provisions of this Constitution.

356. Provisions in case of failure of constitutional machinery in States.—(1} If the
President, on receipt of a report from the Govemorzl““'] of a State or otherwise, is satisfied
that a situation has arisen in which the Government of the State cannot be cammied on in
accordance with the provisions of this Constitution, the President may by Proclamation—

(&) assume to himset{ all or any of the functions of the Government of the State and
all or any of the powers vested in or exercisable by the Governor'[***] or any
body or authority in the State other than the Legislature of the State;

() declare that the powers of the Legislature of the State shall be exercisable by or
under the authority of Parliament;

{c) make such incidental and consequential provisions as appear to the President to
be necessary or desirable for giving cffect to the objects of the Proclamation,
including provisions for suspending in whole or in part the operation of any
provisions of Lhis Constitution relaling to any body or authorily in the State:

1. Ins. by the Constitution {Forty-sccond Amendment) Act, 1976, sec. 49 (w.e.f, 3-1-1977).

2. The words “or Rajpramukh”™ ernitted by the Constitution (Seventh Amendi ) Act, 1956, sec. 29 and Sch.

3. The wonds “or Rajpramukh, as the case may be" omiried by the Constitution (Scventh Amendment) Act,
1956, sec. 29 and Sch.
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Provided that nothing in this clause shall authorise the President to assume 1o
himself any of the powers vested in or exercisable by a High Court, or to suspend
in whole or in part the operation of any provision of this Constitution relating to
High Courlts.

(2) Any such Proclamation may be revoked or varied by u subsequent Proclamation.

(3) Every Proclzmation under this article shall be laid belore each House of Parlia-
ment and shall, excepl where it is a Proclamation revoking a previous Proclamation
cease to operale al the expiration of two months unless before the expiration ol that
period unless it has been approved by resolutions of both Houses of Parliament:

Provided thit il any such Proclamation (not being a Proclamation revoking a previous
Proclamation) is issued at a time when the House of the People is dissolved or the
dissolution of the House of the People takes place during the period of two months
referred to in this clause, and if a resolution approving the Proclamation has been passed
by the Council of Siates, but no resolution with respect to such Proclamation has been
passed by the House of the People before the expirution of that period, the Proclamation
shall cease 1o operate at the expiration of thiny days from the date on which the House
of the Peopie first sits after its reConstitution unless before the expiration of the said
period of thirty days a resulution approving the Proclamation has been also passed by
the House of the People.

(4) A Proclamation so approved shall, unless revoked, cease to operate on the expira-
tion of a period of ![six months from the date of issue of the Proclamation]:

Provided that if and so often as a resolution approving the continuance in
force of such a Proclamation is passed by both Houses of Parliament, the
Proclamation shall, unless revoked, continue in force for 2 further period of
%isix months] from the date on which under this clause it would otherwise
have ceased to operate, but no such Proclamation shall in any case remain in
force for more than three years:

Provided further that if the dissolution of the House of the People takes place during
any such period of Ytsix months] and a resolution approving the continuance in force
of such Proclamation has becn passed by the Council of States, but no resolution
with respect 10 the continuance in force of such Proclamation has been passed by
the House of the People during the said period, the Proclamation shall cease to
operate at the expiration of thirty days from’ the date on which the House of the
People first sits after its reconstitution unless before the expiration of the said period
of thirty days a resolution approving the continuance in force of the Proclamation
has been also passed by the House of the People:

}[Provided also that in the case of the Proclamation issued under clause (1) on

1. Subs. by the Constitution (Fonty-fourth Amcodment) Act, 1978, sec. 38, for “one year from the date of
the passing of the second of the resolyions approving the proclamation under clause (1™ (w.ef.
20-6-1979). The words, “one year” were subs, for the original words “six months™ by the Constitution
{Forty- sccond Amcodment) Act, 1976, sec. 50 (w.e.l 3-1-1977).

2. Subs. by the Constitution [Forty-fourth Amendment} Act, 1978, sec. IR for “ome year” |wre.f
20-6-1979). The words “on¢ year” were subs. for the original words “six months” by the Constitution
{Forty-second Amendment) Act, 1976, sec. 50 {wed. 3-1-19TD.

3. ins. by the Constitution (Sixty-fourth Amendment) Act, 1990, sec. Xa) (w.e.l. 16-4. 19901,
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the 11th day of May, 1987 with respect to the State of Punjab the reference in the first
proviso to this clause to “three years™ shall be construed as a reference to '[Five years.)

2[(5) Notwithstanding anything contained in clause (4), a resolution with respect to
the continuance in force of a Proclamation approved under clause (3) for any period
beyond the expiration of one year from the date of issue of such Proclamation shall not
be passed by either House of Partiament unless—

(a) a Proclamaiion of Emergency is in operalion, in the whole of India or, as the
case may be, in the whole or any part of the State, at the time of the passing
of such resolution, and

(&) the Election Commission certifies that the continuance in force of the Proclama-
tion approved under clause (3) during the period specified in such resolution is
necessary on account of difficulties in holding general clections to the Legisla-
“tive Assembly of the State concemned:]

-‘[tta]
4[Provided that nothing in this clause shall apply to the Proclamation issued under
clause (1) on the 11th day of May, 1987 with respect to the State of Punjab.]

Notes on Article 356

See notes on article 357,

357. Exercise of legislative powers under Proclamation issued under article
356.—(1) Where by a Proclamation issued under clause (1) of article 356, it has been
declared that the powers of the Legislature of the State shall be exercisable by or under
the authority of Parliament, it shall be competent—

(a) for Partiament (o confer on the President the power of the Legislature of the
State to make laws, and to authorise the President to delegate, subject to such
¢ondittons as he may think fit to impose, the power so conferred to any other
authority to be specified by him in that behalf;

{&) for Parliament, or for the President or other authority in whom such power to
make laws is vested under sub-clause (a), to make laws conferring powers and
imposing duties, or authorising the conferring of powers and the imposition of
duties, upon the Union or officers and authorities thercof;

(¢) for the President to authorise when the House of the People is not in session
expenditure from the Consolidated Fund of the State pending the sanction of
such expenditure by Parliameni.

L. For the words “three years and sin months™ the words “four years™ subs. by the Constitution
(Sixty-seventh Amendment) Act, 1990, sec. 2 {w e (. 4-10-1990), 2nd words “Five years™ subs, by the
Constitution {Sixty-cighth Amendmcnt) Act, 199] see. 2 (w.elf, 12-3-1991)

2. Subs. by the Constitution (Furty.fourth Amendment) Act, 1978, scc. 38, for clause (5) (w.e.f.
20-6-1979). Clausc (5) was ins. by the Constittion (Thirty-cight Amendment) Act, 1975, scc. 6
(retrospectively).

3. Omined by the Constitution {Sixty-third Amendment) Act, 1989, sec. 2 (w.e.f. 6-1-1990) which was
earlier subs. by the Constitution (Fifty-ninth Amendment) Act. 1988, sec, 2.

4. Proviso subs, by the Constitution {Filty-ninth Amendment) Act, 1988, scc. 2 and omitted by the
Constitwion (Sixty-third Amendment) Act, 1989, sec. 2 (w.e.f. 6-1-1990) and similar proviso ins. by
the Constitution {Sixty-fourth Amendment) Act, 1990, scc. 2 (by (w.c.f. 16-4-1990}.
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(") Any law made in exercise of the power of the Legislature of the State by
arliament or the President or other authority referred to in sub-clause {g) of clause (1}
which Parliament or the President or such other authority would not, but for the issue-
»f a Proclamation under article 356, have been competent to make shall, after the
>roclamation has ceased to operate, continue in force until altered or repealed or
mended by a competent Legislature or other authority.}

Notes on Articles 356 and 357

Tudicial Review

Dr. Basu, in the Constitutional Law of India (1988), pages 403, 404, has pointed out that judicial
:eview of a proclamation under article 356 would lic on any of the grounds upon which any
:xecutive determination which is founded on subjective satisfaction can be questioned, By way of
:xample he has cited the following grounds:—

(a) That the Proclamation has been made upon a consideration which is wholly extraneous or
irrelevant to the purpose for which the power under 356 had been conferred by the Constitution,
namely, a breakdown of the constitutional machinery in a State, or, in other words, where there is
no ‘reasonable nexus’ between the reasons disclosed and the satisfaction of the President, because
in such a case, it can be said that there has been no “satisfaction’ of the President which is a condi-
tion for exercise of the power under article 356.

{b) Thal the exercise of the power under artizle 356 has been male fide, because a statutory
order which lacks bona fides has no existence in law ; State of Rajasthan v. Union of India, AIR
1977 SC 1361, paragraph 124 (Chandrachud, J., paragraph 144 Bhagwati and Gupta, 1J.) (allowed
in Roy v. Union of India, AIR 1982 SC 710, paragraph 27; State of Rajasthan v, Union of India,
AIR 1977 SC 1351, paragraph 123 {Chandrachud, J.), 170 (Goswami, 1.} 178-179 (Untwalia, L),
203, 206, 208 (Fazl Ali, 1.).

In the absence of mala fides erc. court cannot grant relief in law. But as a matter of propriety a-
Mirister should not be unseated without giving to the Legislative Assembly an apportunity
expressing its confidence (or want of confidence} in the ministry; Bommai v. Union of India, AIR
1990 Karn 5, paragraph 33 (FB).

Mere dissolution of the Assembly on the advance of the Chief Minister does not bring the case
within article 356 of'the Constitution; Artr v. Union of India, AIR 1992 Al 1, paragraph 7,

The following propositions have been laid down by the Supreme Court in a very important
judgement dealing with article 356:—

{f) Presidential Proclamation dissotving a State Legistative Assembly is subject to judicial review.
(#) Burden lies on the Government of India to prove that relevant material existed {to justify
the issue of Proclamation).
{iif) Courts would not go into the correctness of the material,
(iv) If the court strikes down the proclamation it has power to restore the distnissed State
Government to office.
(v) A State Government pursuing anti-secular policies is liable to action under article 356,
S.R. Bommai v. Union of India, JT (1994) 2 8C 215.

358. Suspension of provisions of article 19 during emergencies.—2[({1)] [While a
Proclamation of Emergency declaring that the security of India or any part of the terri-

1, Subs. by the Constitution (Forty-sedond Amendment) Act, 1976, sec. 51, for clause {2) {w.c.[. +1-1977).

2. Art. 358 re-numbered as cl. (1) thercof by the Constitution (Forty-fourth Amendment) Act, 1978, sec.
29 (w.e.f. 20-6-1979).

3. Subs. by sec. 39, ibid.. for “While a Proc), ion of Emergency is in operation” (w.e.f. 20-6-1979).
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tory thereof is threatened by war or by external aggression is in operation], nothing in
article 19 shall restrict the power of the State as defined in Part IiI to make any law or
to take any executive action which the State would but for the provisions contained in
that Part be competent to make or to take, but any law so made shall, 1o the extent of
the incompetency, cease to have effect as soon as the Proclamation ceases to operate, except
as respects things done or omitted to be done before the law so ceases to have effect:
![Provided that *fwhere such Proclamation of Emergency] is in operation only in any
part of the territory of India, any such law may be madc, or any such executive action may
be taken, under this article in relation to or in any State or Union teritory in which or in
any part of which the Proclamation of Emergency is not in operation, if and in so far as the
security of India or any part of the territory thereof is threatened by activities in or in relation
to the part of the territory of India in which the Proclamation of Emergency is in operation,
3{(2) Nothing in clause {1) shall apply—
(a) te any taw which does not contain a recital to the effect that such law is in
relation o the Proclamation of Emergency in operation when it is made; or
(b) to any executive action taken otherwise than under a law containing such a recital .}

359, Suspension of the enforcement of the rights conferred by Part II1 during
emergencies.—{1) Where a Proclamation of emergency is in operation, the President
may by order declare that the right to move any court for the enforcement of such of
4[tht: rights conferred by Part 111 (except articles 20 and 21)] as may he mentioned in
the order and ail proceedings pending in any court for the enforcement of the rights so
mentioned shall remain suspended for the peried during which the Proclamation is in
force or for such shorter period as may be specificd in the order.

3[{1A) While an order made under clause (1} mentioning any of 5[the rights conferred
by Part ITl (except article 20 and 21)] is in operation, nothing in that Part conferring
those rights shall restrict the power of the State as defined in the said Part to make any
law or to take any executive action which the State would but for the provisions
contained in that Part be competent 1o make or to take, but any law so made shall, to
the extent of the incompetency, cease to have cffect as soon as the order aforesaid ceases
to operate, except as respects things done or omitted to be done before the law so ceases
to have effect:

*{Provided that where a Proclamation of Emergency is in operation only in any part of
the termitory of India, any such law may be made, or any such executive action may be taken,
under this article in relation 1o or in any State or Union territory in which or in any part of

1. Ies. by the Constitution (Forly-cecond Amendment) Act, 1976, sec. 52 (we.f. 3-1-1977).

2. Subs. by the Constitution (Forty-fourth Ameodment) Act. 1978, scc. 39, for “where a Proclamation of
Emergency™ {we.f. 20-6.1979).

3. Ins. by the Constitution (Forty-fourth Amendment) Act, 1978, sec, 39 (w.ef. 20-6-1979).

4. Subs. by the Constitution {Forty-fourth Amendment) Act, 1978, sec. 40, for “the rights conferred by
Part HI™ (w.cf. 25-6-1979),

5. Ins. by the Constitution {Thirty-cight Amendment) Act, 1975, xec. 7 (retrospectively).

6. Subs. by the Constitation (Fony d A d } Act. 1973, sec. 40, for “the rghts conferred by
Part [II” (w.e.l. 20-6-1979).

7. Ins. by the Constitution (Forty-tecond Amendment) Act, 1976, sec, 33 (w.ef. 3-1-1977).
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vhich the Proclamation of Emergency is not in operation, if and is so far as the security
f India or eny part of the territory thereof js threatened by activities in of in relation to
ne part of the territory of India in which the Proclamation of Emergency is in operation.]
N(1B) Nothing in clause (1A) shall apply— .
(a) to any law which does not contain a recital to the effect that such law is in
relation to the Praclamation of Emergency in operation when it is made; or
(#) to any executive action taken otherwise than under a law containing such a recital ]
{2) An order made as aforesaid may extend to the whole or any part of the territory
»f India:
Y[Provided that where a Proclamation of Emergeficy is in operation only in a part
»f the territory of India, any such order shall not extend to any other part of the tetritory
»f India unless the President, being satisfied that the security of India or any part of
he territory thereof is threatened by activities in or in relation to the part to the territory
>f India in which the Proclamation of Emergency is in operation, considers such exten-
jion to be necessary. ] X
(3) Every order made under clause (1) shall, as soon as may be after it is made, be
aid before each House of Parliament,

7{:*:1

360. Provisions as to financial emergency.—<1) If the President is satisfied that a
situation has arisen whereby the financial stability or credit of India or of any part of the
erritory thereof is threatened, he may by a Proclamation make a declaration to that effect.

A Proclamation issued under clause n—

(a) may be revoked or varied by a subsequent Proclamation; .

() shall be laid before each House of Parliament;

(c) shall cease to operate at the expiration of two months, unless before the expiration
of that period it has been approved by resolutions of both Houses of Parliament:

Provided that if any such Proclamation is issued at a time when the House of the
People has been dissolved or the dissolution of the House of the People takes place
juring the period of two months referred to in sub-clause (¢}, and if a resolution approv-
ing the Proclamation has been passed by the Counci! of States, but no resolution with
espect to such Proclamation has been passed by the House of the People before the
>xpiration of that period, the Proclamation shall cease to operate at the expiration of
hirty days from the date on which the House of the People first sits after its reconstitu-
ion unless before the expiration of the said period of Lhirty days a resolution approving
he Proclamation has been also passed by the House of the People.]

(3) During the period any such Proclamation as is mentioned in clause (1) is in
operation, the executive authority of the Union shali extend to the giving of directions
o any State to observe such canons of financial propriety as may be specified in the
lirections, and Lo the giving of such other directions as the President may deem necess-
ary and adequate for the purpese.

1. Ins, by the Constirution (Forty-fourth Ammendment) Act, 1978, sec. 40 (we.f. 20-6-1979),
2. Atticle 359 A omitted by Constitution (Sixty-third Amendment) Act, 1989 (w.e.f. 6-1-1990).
3. Subs. by the Constitution {Forty-fourth Amendment) Act, 1978, sec. 41, for claose (2) (w.e.f. 20-6-1979).
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i

(4) Notwithstanding anything in this Constitution—

{a) any such directicn may include— '

(f) a proviston requiring the reduction of salaries and allowances of all o
any class of persons serving in connection with the affairs of a State;

(if) a provision requiring all Money Bills or other Bills to which th
provisions of article 207 apply to be reserved for the consideration o
the President after they are passed by the Legislature of the State;

(b} it shall be competent for the President during the period any Proclamation issue:
under this article is in operation to issue directions for the reduction of salarie
and allowances of all or any class of persons serving in connection with th
affairs of the Union including the Judges of the Supreme Court and the Higl

Courts.
lltta]

1. Clause (5} was ina. by the Constitution (Thirty-cighth Amendmeat) Act, 1975, sec. 8 (retroipectively
asid omifted by the Constitution (Porty-fourth Ameadment) Act, 1978, scc. 41 (w.e.f. 20-6-1979).



PART XIX

MISCELLANEOUS

361. Protection of President and Governors and Rajprmukhs.—(1)} The Presi-
lent, or the Governor or Rajpramukh of a State, shall not be answerable to any court
‘or the exercise and performance of the powers and duties of his office or for any act
lone or purporting to be done by him in the exercise and performance of those powers
ind duties:

Provided that the conduct of the President may be brought under review by any court,
ribunat or body appointed or designated by cither House of Partiament for the investiga-
ion of a charge under article 61:

Provided further that nothing in this clause shall be construed as restricting the right
f any person to bring appropriate proceedings against the Government of India or the
Sovemment of a State.

{2) No criminal prowedmgs whatsoever shall be instituted or continued against the
sresident, or the Governor' [***] of a State, in any court during his term of office.

(3) No process for the arrest or imprisonment of the President, or the Governor' [***]
»f a State, shall issue from any court during his term of office.

@) No civil proceedings in which relief is claimed against the President, or the
Jovernor [““] of a State, shall be instituted during his term of office in any court in
espect of any act done or purporting to be done by him in his personal capacity, whether -
sefore or after he entered upon his office as President, or as Governor'[***] of such
State, unti] the expiration of two months next after notice in writing has been delivered
o the President or the Governoz'[***] as the case may be, or left at his office stating
he nature cf the proceedings, the cause of action therefore, the name, description and
slace of residence of the party by whom such proceedings are 1o be instituted and the
elief which he claims.

}(361A. Protection of publication of proceedings of Parliament and State
Legistatures—{1) No person shall be liable to any proceedings, civil or criminal, in any
-ourt in respect of the publication in a newspaper of a substantially true report of any
woceedings of cither House of Parliament or the Legislative Assembly, or, as the case
nay be, either House of the Legistature, of a State, unless-the publication is proved to
1ave been made with malice:

Provided that nothing in this clause shall apply to the publication of any report of the
roceedings of a secret sitting of either House of Parliament or the Legislative Assem-
ly, or, as the case may be, either House of the Legistature, of a State.

(2) Clause (1) shall apply in relation to reporis or matters broadcast by means of
wircless telegraphy as part of any programme or service provided by means of a broad-
-asting station as it applies in relation to reports or matters published in a néwspaper.

1. The words “or Rajpesinukh™ omitted by the Constitution {Seventh Amend Act, 1956, sec. 29 and
2. Ins. by the Coastitution {(Forty-fourth Amendment) Act, 1978, sec. 42 (w.c.f, 20-6-1979);
283
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Explanation—In this article, “newspaper” includes a news agency report containin
material for publication in a newspaper.]

362. Rights and privileges of Rulers of Indian States.—{Rep. by the Constitutio
{Twenty-sixth Amendment) Act, 1971, sec. 21.

363. Bar to interference by courts in disputes arising out of certain treatie
agreements, etc.—( 1} Notwithstanding anything in this Constitution but subject to th
provisions of article 143, neither the Supreme Court nor any other court shall hav
jurisdiction in any dispute arising out of any provision of a treaty, agreement, convenan
engagement, sanad or other similar instrument which was entered info or execute
before the commencement of this Constitution by any Ruler of an Indian State and
which the Govermnment of the Dominion of India or any of its predecessor Governmen
was a party and which has or has been continued in operation after such commencemen
or in any dispute in respect of any right accruing under or any liability or obligatio
arising out of any of the provisions of this Conslitution relating to any such treat
agreement, covenant, engagement, sanad or other similar instrument,

(2) In this article—

{a} ‘Indian State’ means any territory recognised before the commencement of thi
Constitution by His Majesty or the Government of the Dominion of India =
being such a Siate; and

(b) ‘Ruler’ includes the Prince, Chief or other person recognised before suc
commencement by His Majesty or the Government of the Dominion of India
the Ruler of any Indian State.

'[363A. Recognition granted to Rulers of Indian States to cease and priv
purses to be abolished.—Notwithstanding anything in this Constitution or in an
|law for the time being in force— ~
(a) the Prince, Chief or other person who, at any time before the commencement ¢

the Constitution (Twenty-sixth Amendment} Act, 1971, was recognised by th
President as the Ruler of an Indian State or any person who, at any time befor
such commencement, was recognised by the President as the successor of suc
Ruler shall, on and from such commencement, cease to be recognized as suc
Ruler or the successor of such Ruler;

(b) on and from the commencement of the Constitution {Twenty-sixth Amendmen
Act, 1971, privy purse is abolished and all rights, liabilitics and obligations i
respect of privy purse are extinguished and accordingly the Ruler or, as the cas
may be, the successor of such Ruler, referred to in clause (@) or any other perso
shall not be paid any sum as privy purse.]

364. Special provisions as to major ports and acrodromes.—(i) Notwithstandin
anything in this Constitution, the President may by public notification direct that as fro:
such date as may be specified in the notification—

1. Ins. by the Constilution (Tweaty-sixth Amendment) Act, 1971, sec. 3.
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(a) any law made by Parliament or by the Legislature of a State shall not apply to
any major port or aercdrome or shall apply thereto subject to such exceplions
or modifications as may be specified in the notification, or

(b) any existing law shall cease (o have effect in any major port or aerodrome except
as respects things done or omitted 1o be done before the said date, or shall in its
application to such port or aerodrome have effect subject to such exceptions or
modifications as may be specified in the notification.

(2) In this article—

(&) 'major port’ means a port declared to be a major port by or under any law made
by Parliament or any existing law and includes all areas for the time being
included within the limits of such port;

{b) ‘aerodrome’ means aerodrome as defined for the purposes of the enactments
relating to airways, aircraft and air navigation.

365. Effect of failure to comply with, or to give effect to, directions given by the
Union.—Where any State has failed to comply with, or to give effect to, any directions
given in the exercise of the executive power of the Union under any of the provisions
of this Constitution, it shall be lawful for the President to hold that a situation has arisen
in which the government of the State cannot be carried on in accordance with the
provisions of this Constitution.

366. Definitions.— In this Constitution, unless the context otherwise requires, the
following expressions have the meanings hereby respectively assigned to them, that is
to say—

(1) ‘agriculture income’ means agricultural income as defined for the purposes of the
enactments relating to Indian Income-tax;

(2) ‘an Anglo-Indian’ means a person whose father or any of whose other male
progenitors in the male line is or was of European descent but who is domiciled within
the territory of India and is or was born within such territory of parents habitually
resident therein and not established there for temporary purposes only;

(3) ‘article” means an article of this Constitution;

{4} ‘borrow’ includes the raising of money by the grant of annuities, and ‘loan” shall
be construed accordingly;

'[ttt]

(5) ‘clause’ means a clause of the article in which the expression occurs;

{6} ‘corporation tax’ means any tax on income, so far as that tax is payable by the
companies and in a tax in the case of which the following conditions are fulfilled:—

(a) that it is not chargeable in respect of agricultural income;

(b) that no deduction in respect of the tax paid by the companies is, by any
enactments which may apply to the tax, authorised (o be made from dividends
payable by the companies to individuals;

1. Claust (4A) was ins. by the Constitution (Forty-second Amendment) Act, 1976, sec. 54 {(w.e.f.
1-2-1977) and emitled by the Constitution {Forty.third Amendment) Act, 1977, sec. Il (welf,
13-4-1678).
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{c) that no provision exists for taking the tax so paid into account in computing for
the purposes of Indian Income-tax the total income of individuals receiving such
dividends, or in computing the Indian Income-tax payable by, or refundable to,
such individuals; ’

{7) ‘corresponding Province’, “corresponding Indian State’ or ‘corresponding State
means in cases of doubt such Province, Indian State or State as may be determined by
the President to be the corresponding Province, the comresponding Indian State or the
corresponding State, as the case may be, for the particular purpose in question;

(8) ‘debt’ includes any liability in respect of any obligation to repay capital sums by
way of annuitics and any liability under guarantee, and “debt charges® shall be construed
accordingly;

(9) ‘estate duty’ means a duty to be assessed on or by reference to the principal value,
ascertained in accordance with such rules as may be prescribed by or under laws made
by Parliament or the Logislature of a State relating to the duty, of all property passing
upon death or deemed, under the provisions of the said laws, so to pass;

(10) ‘existing law’' means any law, ordinance, order, bye-law, rule or regulation
passed or made before the commencement of this Constitution by any Legislature,
autherity or person having power to made such a [aw, Ordinance. order, bye-law, rule
or regulation;

(11) ‘Federal Court’ means the Federal Court constituted under the Government of
India Act, 1935;

(12) ‘goods’ includes all materials, commodities, and articles;

{13) ‘guarantee’ includes any obligation undertaken before the commencement of
this Constitution to make payments in the event of the profits of an undertaking falling
short of a specified amount;

(14) ‘High Court’ means any court which is deemed for the purposes of this Constitu-
tion to be a High Court for any State and includes —

(a) any court in the territory of India constituted or reconstituted under this Constitu-
tion as a High Court, and

(b) any other court in the territory of India which may be declared by Parliament
by law to be a High Court for all or any of the purposes of this Constitution;

(15) ‘Indian State’ means any territery which the Government of the Dominion of
India recognised as such a State;

(16) ‘Part’ means a Part of this Constitution;

(17) ‘pension’ means a pension, whether contributory or not, of any kind whatsoever
payable 1o or in respect of any person, and includes retired pay so payable, a gratuity
so payable and any sum or sums so payable by way of the return, with or without interest
thereon or any other addition thereto, of subscriptions to a provident fund;

(18) ‘Proclamation of Emergency’ means a Proclamation issued under clause (1) of
article 352;

(19) ‘public notification’ means a notification in the Gazette of India, or, as the case
may be, the Official Gazette of a State;

(20) ‘railway” does not include —

{a) a tramway wholly within a municipal area, or

~
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{b) any other line of communication wholly situated in one State and declared by
Pasliament by law not (o be a railway;
[‘tt]

2[(22) ‘Ruler’ means the Prince, Chief or other person who, at any time before the
ommencement of the Constitution (Twenty-sixth Amendment) Act, 1971, was
ecognised by the President as the Ruler of an Indian State or any person who, at any
ime before such commencement, was recognised by the President as the successor of
uch Ruler:]

(23) ‘Schedule’ means a Schedule to this Constitution;

(24) 'Scheduled Castes’ means such castes, races or tribes or parts of or groups within
uch castes, races or tribes as are decmed under article 341 te be Scheduled Castes for
he purposes of this Constitution;

(25) ‘Scheduled Tribes’ means such tribes or tribal communities or parts of or groups
within such tribes or tribal communities as are deemed under article 342 to be Scheduled
Tribes for the purposes of this Constitution;

(26) 'securities’ includes stock;

3 [*+*]

{27) *sub-clause’ means a sub-clause of the clause in which the expression occurs;

(28) “1axation’ includes the imposition of any tax or impost, whether general or local
or special, and "tax’ shall be construed accordingly; '

{29) “tax on income’ includes a tax in the nature of an excess profits 1ax;

*[(29A) ‘tax on the sale or purchase of goods® includes—

(a) a tax on the transfer, otherwise than in pursuance of a coptract, of property in
any goods for cash, deferred payment or other valuable consideration;
(b) a tax on the transfer of property in goods (whether as goods or in some other

form) involved in the execution of a works contract; /
{¢) a tax on the delivery of goods on hire-purchase or any system of payment by
instalments;

(d) 2 tax on the transfer of the right to use any goods for any purpose (whether or
not for a specified period) for cash, del‘erred payment or other valuable
consideration;

(e) a tax on the supply of goods by any unincorporated association or body of
persons to a member thereof for cash, deferred payment or other valuable
consideration;

(f) a tax on the supply, by way of or as part of any service or in any other manner
whatsoever, of goods, being food or any other article for human consumption
or any drink (whether or not intoxicating), where such supply or service is for
cash, deferred payment or other valuable consideration,

. Clausc (21) omitted by the Constitution (Seventh Amendment} Act, 1956, sec. 29 and Sch,

2 Subs. by the Constitution (Twenty-sixth Amendment) Act, 1971, sec. 4, for clause (22).

Clause {26A)} was ins. by the Constitution (Fory-second Amendinent) Act, 1976, scc. 54 {wef.
1-2-1977) and omitted by the Constitution (Forty-thitd Amcndment) Act, 1977, sec. |} (welf,
13-4-1978),

4. Ins. by the Constitution (Forty-sixth Amendment) Act, 1982, sec. 4.

w
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and such transfer, delivery or supply of any goods shall be deemed to be a sale of those
goods by the person making the transfer, delivery ot supply and a purchase of those
goods by the person to whorm such transfer, delivery or supply is made;]

"(30) *Union territory’ means any Union territory spec:ﬁed in the First Schedute and
includes any other territory comprised within the temitory of India but not specified in
that Schedule.]

Notes on Article 366

Clause (I0); ‘existing law'
A grant made by a Ruler as a gift on the occasion of his daughter’s marriage is an *executive’

act and is not an existing law within article 366{10); Tej v. State of Maharashtra, (1992) Supp 2
SC 554, paragraphs 6-8.

Clause (17)
See Jamail v. Secretary, (1993} 1 SCC 47, paragraph 9.

Clause (294)

Article 366(29A) explains the ambit of the expression “sale of purchase of goods™ as occumring
in articte 286 (and in list II entry 56) and amplifies it by fiction but in other respects subject to the
same restrictions as attach to the provisions referred to above; Gannon Dunkerly v. State of
Rajasthan, (1993) 1 3CC 364, paragraphs 15-16, 25 and 31 {five Judges). As to works conract,
etc.; see Builders Association v. State of Kerala, AIR 1993 SC 991,

367. Interpretation.—(1) Unless the context otherwise requires, the General Clauses
Act, 1897, shall, subject to any adaptations and modifications that may be made therein
under article 372, apply for the interpretation of this Constitution as it applies for the
interpretation of an Act of the Legislature of the Dominion of India.

(2) Any reference in this Constitution to Acts or laws of, or made by, Parliament, or
to Acts or laws of, or made by, the Legislature of a State’[***], shall be construed as
including a reference to an Ordinance made by the President or, to an Ordinance made
bya Govemorjf‘“] as the case may be,

(3) For the purposes of this Constitution ‘foreign State’ means any State other than
India:

Provided that, subject to the provisions of any law made by Parliament, the President
may by order® declare any State not to be foreign State for such purposes as may be
specified in the order.

1. Subs. by the Constitution (Seventh A d } Act, 1958, sec. 29 and Sch, for clause (30).

2. The words and lefters “specified in Part A or Pant B of the first Schedulc” omitted by constitution
(Seventh Amendment) Act, 1956, sec. 29 and Sch.

3. The words “or Rajpramukh™ omitted by the Constitution (Seventh Amendment) Act, 1956, sce. 29 and
Sch.

4. See the Constitution {Declaration as to Forcign States) Order, 1950 (C.0.2),




PART XX

AMENDMENT OF THE CONSTITUTION

368. '[Power of Parliament to amend the Constitution and procedure therefor.—
2[(1) Notwithstanding anything in this Constitution, Parliament may in exercise of its
constituent power amend by way of addition, variation or repeal any provision of this
Constitution in accordance with the procedure laid down in this article.]

3I(Z)] An amendment of this Constitution may be initiated only by the introduction
of a Bill for the purpose in either House of Parliament, and when the Bill is passed in
each House by a majority of the total membership of that House and by a majority of
not less than two-thirds of the members of that House present and voting, *[it shall be
presented to the President who shall give his assent 1o the Bill and thereupon] the
Constitution shall stand amended in accordance with the terms of the Bill:

Provided that if such amendment seeks to make any change in—

(a) article 54, article 55, article 73, article 162 or article 241, or

(&) Chapter IV of Part V, Chapter V of Part VI, or Chapter 1 or Part XI, or

(¢) any of the Lists in the Seventh Schedule, or

(d) the representation of States in Parliament, or

(e) the provisions of this article, .
the amendment shall also required to be ratified by the Legislatures of not less than
one-half of the Slatess[*‘"‘] by resolutions to that effect passed by those Legislatures
before the Bill making provision for such amendment is presented to the President for
asseat.

2[{3) Nothing in article 13 shall apply to any amendment made under this article.)

6[(4) No amendment of this Constitution {including the provisions of Part IHI) made
or purporting to have been made under this article [whether before or after the
commencement of section 55 of the Constitution (Forty-second Amendment) Act, 1976]
shall he called in question in any court on any ground.

(5) For the removal of doubts, it is hereby declared that there shall be no limitation
whatever on the constituent power of Parliament to amend by way of addition, vanation
or repeal the provisions of this Constitution under this article.]

Notes on Article 368
Clauses {4) and (5} of article 368 are ultra vires because they exclude judicial review which is
a basic feature of the Constitution; Minerva Mills case, AIR 1980 SC 1789, Compare—
(f) Indira Gandhi v. Raj Narain, AIR 1975 SC 2299,

I. Subs. by the Constitution (Twenty-fourth Amendment) Act, 1971, sec. 3, for “Procedure for ameadment
of the Constitution”.

2. Ins. by the Constitution (Twenty-fourth Amendment) Act, 1971 sec. 3.

3. Article 368 renumbered as clause (2} by the Constitution (Twenty-fourth Amendment} Act, 1971, sec. 3.

4. Subs, by the Constitution (Twenty-fourth Amendment) Act. 1971, sec. 3. for “it shall be presented 10
the President for his assent and upon such assent being given to the Bill".

5. The words and letters “specified in pans A and B of the First Schedule™ omitted by Constitution
{Sevenith Amendment) Act, 1956, scc. 29 and Sch.

6. Ins. by the Constitution {Forty-second Amendment) Act, 1976, sec. 55 (w.ef, 3-1-1977),
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() Keshavananda Bharati v. State of Kerala, AIR 1973 SC 1461,
(ii) Sampath v. Union of India, AIR 1987 SC 386.
{iv) Waman Rao v, Union of India, AIR 1981 5C 271,
(v} Bhim v. Union of India, AIR 1981 5C 234,
The Power under article is a constituent power not subject to the constitutional scheme as to
distribution of legislalive power according to entries in the 7th Schedule; Saesanka v. Union of India,
AIR 1981 SC 522.

Basic features
Some recent judgements deal with the following as basic features:—
(§) Elections free and fair; Kihota Hollohon v. Zachithu, AIR 1993 SC 412, paragraphs 18,
46 and 104,

(if) The principle of equality, not every feamre of equality, but (the quintessence of equal
justice); Raghunathrac v. Union of India, AIR 1993 5C 1267, paragraps h 96, 176, 185
and 186 (CB).

(éily Judicial review; Subhash v. Union of India, AIR 1991 SC 631, paragraph 44 (3 Judges);
Shri.Kumar v, Union of India, 2 SCC (1992) 428, paragraph 37,

(iv) Rule of law; Indira v. Union of India, (1992) Supp (3) SCC 217, paragraph 339.

(¥) Sovereign, democratic, republican structure; Kihota Hollohon v. Zachilhu, AIR 1993 5C
412, paragraphs 18,46 and 104.

(v} Powers of the Supreme Court under articles 32, 136, 141, 142; Delhi J.5.A, v. State of
Gujarat, AIR 1991 SC 2176, paragraph 37 (3}ﬁdges).

Article 368(2)

According to Proviso (b), an amendment of the Constitution which takes away the powers of
the Supreme Court {say, under article 136) or of a High Court (e.g. under article 226) shall be void
unless it is ratified by the legislatures of not less than 'Iz of the States before being presented to
the President for his assent.

The object of this Provisa (Proviso to clause 2) is lo give, effect to the federal principle,

The word ‘change’ at the beginning of the Proviso means a change in the remedy while the right
remains intact. But such change may not be a direct change in the language of any of the provisions
specified in clauses (a).(e} of the Proviso, but may be a change “in-effect’.

An instance of a Constitution Amendment ‘in effect’ changing articles 136, 226, 227 is to be
found in the judgment of the Constitution Bench where the validity of para 7 inserted into Sch, X.
of the Constitution, by the Constitution (Fifty-second Amendment) Act, 1985 was challenged;
Kishola v. Zachilms: (1992) Supp 2 SCC 651, paragraphs 61-62.



PART XXI

IITEMPORARY, TRANSITIONAL AND SPECIAL PROVISIONS]

369. Temporary power to Parliament to make laws with respect to certain
matters in the State List as il they were matters in the Concurrent List.—
Notwithstanding anything in this Constitution, Parliament shatl, during a period of five
years from the commencement of this Constitution, have power to make laws with
respect to the following matters as if they were enumerated in the Concurrent List,-
namely:—

{a) trade and commerce within a State in, and the production, supply and distribu-
tion of, cotten and woollen textiles, raw cotton {including ginned cotton and
unginned cotton or kapas), cotton sced, paper (including newsprint), food-stuffs
{including edible oilseeds and oil), cattle fodder (including oil-cakes and other
concentrates), coal (including coke and derivatives of coal), iren, sieel and mica;

() offences against laws with respect to any of the matters mentioned in clause (a),
jurisdiction and powers of all courts except the Supreme Court with respect to
any of those matters, and fees in respect of any of those matters but not including
fees taken in any coun,

but any taw made by Parliament, which Parliament would not but for the prowsmns of
this article have been competent to make, shall to the extent of the incompetency, cease
to have effect on the expiration of the said period, except as respects things done or
omitted to be done before the expiration thereof,

%370. Temporary provisions with respect to the State of Jammu and Kashmir.—
{1) Notwithstanding anything in this Constitution —
(a) the provisions of article 238 shall not apply in relation to the State of Jammu
and Kashmir,

(&) the“power of Parliament to make laws for the said State shall be limited to—
(:') those maiters inn the Union List and the Concumm List which, in_
consultation with the Government of the Siate, are declared by the Presi-
dent to correspond to matters specified in the Instrument of Accession
governing the accession of the State to the Dominion of India as the
matters with respect to which the Dominion Legislature may make laws

for that State; and

1. Sub. by the Coeditntion (Thirteenth Amendment) Act, 1962, sec. 2, for “TEMPORARY AND
TRANSITIONAL PROVISIONS” (w.ef. 1-12-1963).

2. In exaercise of the powers conferred by this anticke the President, on the dation of the
Constituent Assembly of the State of Jammu and Kashmir, declared that, as from the 17th day of
November, 1952, the sald anticle 370 shall be operative with the modification that for the Explanation
n clamq(l] therec! the following Explanaiion is substituted, namely:—

Explanation—For the purp of this article, the Government of the State means the person for the |
tun:bcing-n grised by the President oo the dation of the Legislative A bly of the State
a3 the "Sadar-1- -Riytsat of Janmu and Kacshmir, acting on the: advice uf Council of Ministers of the
Sutefwlheumebem;mofﬁu .

"Now "Govemnor™ C.0. 44, dated the 15t November, 1952
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(ify such other matters in the said Lists, as, with the concurrence of the
Government of the State, the President may by order specify.

Explanation—For the purposes of this article, the Government of the State means the
person for the time being recognised by the President as the Maharaja of Jammu and
Kashmir acting on the advice of the Council of Ministers for the time being in office
under the Maharaja’s Proclamation dated the fifth day of March, 1948;

(c) the provisions of article 1 and of this article shall apply in relation to that State;

{d} such of the other provisions of this Constitution shall apply in relatior to that
State sub_]cct to such exceptions and modifications as the President may by
order' specify:

Provided that no such order which relates to the matters specified in the Instrument
of Accession of the Slate referred to in paragraph (i) of subclause (b) shall be issued
except in consultation with the Government of the State:

Provided further that no such order which relates to matters other than those referred
in the last preceding proviso shall be issued except with the concurrence of that Govern-
ment.

(2) If the concurrence of the Government of the State referred to in paragraph (i) of
sub-clause (b) of clause (1) or in second proviso to sub-clause (d) of that clause be given
before the Consttuent Assembly for the purpose of framing the Constitution of the State
is convened, it shall be placed before such Assembly for such decision as it may take
thereon,

(3) Notwithstanding anything in the foregoing provisions of this article, the President
may, by public notification, declare that this article shall cease to be operative or shall
be operative only with such exceptions and modifications and from such date as he may
specify:

Provided that the recommendation of the Constituent Assembly of the State referred
to in clause (2) shall be necessary before the President issues such a notification.

371, 8 Pecial proviso with respect to the State of’[***] Maharashtra and
Gujarat.—[***]

@) Notw:thstandmg anything in this Constitution, the President may by order made
with respect to “[the State of Maharashtra or Gujarat], provide for any special
responsibility of the Governor for—

{a) the establishment of separate development boards for Vidarbha, Marathwada,
®land the rest of Maharashtra or, as the case may be] Saurashtra, Kutch and the

1. See the Constitution (Application to Jammu and Kashmir) Order, 1954, (C.O. 48), as amended from
time to time in Appendix I

2, Subs. by the Constitution (Seventh A d ) Act, 1956, see. 22, for article 371.

1. The words "Andhm Pradesh”, omitted by the Constitution (Thirty-second Amendmenty Act, 1973, soc.
2 (wefk. 1-7- 1974).

4." Clause (1) omitted by the Constitution (Thirty-second Amendment) Act, 1973, sec. 2 {w.ef.
}-T-1974).

5. Subas. by the Bombay Reorganisation Act, 1960 (11 of 1960), sec. 85 for “the State of Bombay™ (w.e.f.
1-5-1960).

6. Subs. by the Bombay Reorganisation Act, 1960 (11 of 1960), sec. £5, for “the rest of Maharashirn,”
(w.ef 1-5- 1960).
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rest of Gujarat with the provision that a report on the working of each of these
boards will be placed each year before the State Legislative Assembly,

{¥) the equitable allocation of funds for developmental expenditure over the said
areas, subject to the requirements of the State as a whole: and

(c) an equitable arrangement providing adequate facilities for technical education
and vocational training, and adequate opportunities for employment in services
under the control of the State Government, in respect of all the said areas, subject
1o the requirements of the State as a whole.)

'[371A. Special provision with respect to the State of Nagaland.—(1)
Notwithstanding anything in this Constitution,—
{a) no Act of Parliament in respect of —
(1) religious or social practices of the Nagas,
({f) Naga customary law and procedure,
(fii) administration of civil and criminal justice involving decisions accord-
ing to Naga customary law,
(iv) Ownership and transfer of land and its resources,
shall apply to the State of Nagaland unless the Legislative Assembly of Nagaland by 2
resolution so decides;

(b) the Governor of Nagaland shall have special rcsponsi'bility with respect to law
and order in the State of Nagaland for so long as in his opinion internal
disturbances occurring in the Naga Hills—Tuensang Area immediately before
the formation of that Siate continue therein or in any part thereof and in the
discharge of his functions in relation thereto the Governor shall, after consulting
the Council of Ministers, exercise his individual judgment as to the action to be
taken: .

Provided that if any question arises whether any matter is or is not a matter as
respects which the Governor is under this sub-clause required to act in the exercise
of his individual judgment, the decision of the Governor in his discretion shall be
final, and the validity of anything done by the Governor shall not be called in ques-
tion on the ground that he ought or ought not to have acted in the exercise of his
individual judgment:

Provided further that if the President on receipt of a report from the Governor or
otherwise is satisfied that it is no longer necessary for the Governor to have special
responsibility with respect to law and order in the State of Nagaland, he may by
order direct that the Governor shall cease 1o have such responsibility with effect from
such date as may be specified in the order;

(c} in making his recommendation with respect to any demand for a grant, the
Govemor of Nagaland shall ensure that any money provided by the Government
of India out of the Consolidated Fund ef 1ndia for any specific service or purpose
is included in the demand for a grant relating to that service or purpose and not
in any other demand;

1. Ins. by the Constitution (Thirteenth Amendment) Act, 1962, sec. 2 (we.f. 1-12:1963),
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(d) as from such date as the Governor of Nagaland may by public notification in
this behalf specify, there shall be established a regional council for the Tuensang
district consisting of thirty-five members and the Governor shall in his discretion
make rules providing for—

(i} the composition of the regional council and the manner in which the
members of the regional council shall be chosen: ‘
Provided that the Deputy Commissioner of the Tucnsang district shal)
be Chairman ex-officio of the regional council and the Vice-Chairman
of the regional council shall be clected by the members thereof from
amongst themselves;

(ii) the qualifications for being chosen as, and for being, members of the
regional council;,

(i) the term of office of, and the salaries and allowances, if any, to be paid
to members of, the regional council;
(iv} the procedure and conduct of business of the regional council;

(v) the appointment of officers and staff of the regional council and their

conditions of services; and
(vi) any other matter in respect of which it is necessary to make rules for the
Constitution and proper functioning of the regional council.

(2) Notwithstanding anything in this Constitution, for a period of ten years from the
date of the formation of the State of Nagaland or for such further period as the Governor
may, on the recommendation of the regional council, by public notification specify in
this behalf,—

(a) the administration of the Tuensang district shall be carried on by the Governor;

(&) where any money is provided by the Government of India to the Government
of Nagaland to meet the requirements of the State of Nagaland as a whole, the
Governor shall in his discretion amrange for an equitable allocation of that money-
between the Tuensang district and the rest of the State;

(c) no Act of the Legislature of Nagaland shall apply to Tuensang district unless
the Governor, on the recommendation of the regional council, by public noti-
fication so directs and the Governor in giving such direction with respect to any
such Act may Jdirect that the Act shall in its application to the Tuensang
district or any part thercof have effect subject 1o such exceptions or
modifications as the Governor may specify on the recommendation of the
regional council:

Provided that any direction given under this sub- clause may be given so as to bave
retrospective effect;

(d) the Governor may make regulations for the peace, progress and good govemn-
ment of the Tuensang district and any regulations so made may repeal or amend
with retrospective effect, if necessary, any Act of Parliament or any other law
which is for the time being applicable to that district;

{e) (i) one of the members representing the Tuensang district in the Legislative
Assembly of Nagaland shall be appointed Minister for Tuensang affairs by the
Governor on the advice of the Chief Minister and the Chief Minister in tendering
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his advnce shall act on the recommendation of the majnnty of the members as
aforesaid;’

(i} the Minister for Tuensang affairs shall deal with, and have direct access
to the Governor on all matters relating to the Tuensang district but he
shall keep the Chief Minister informed about the same;

{f) notwithstanding anything in the foregoing provisions of this clause, the final
decision on all matters relating to the Tuensang district shall be made by the
Governor in his discretion;

(g} in articles 54 and 55 clause (4) of anticle 8C, rcfcrences to the elected members
of the Legislative Assembly of a State or to each such member shall include
references to the members or member of the Legislative Assembly of Nagaland
clected by the regionat council established under this article;

(A) in article 170—

(f) clause {1} shall, in relation to the Legislative Assembly of Nagaland,
kave effect as if for the word ‘sixty’ the words “forty-six’ had been
substituted;

(éf) in the said clause, the reference to direct election from territional
constituencies in the State shall include election by the members of the
regional council established under this article;

¢iif) in clauses (2) and (3), references to territorial constituencies shall mean
references to territorial constituencies in the Kohima and Mokokchung
districts.

(3} If any difficulty arises in giving effect to any of the foregoing provisions of this
article, the President may by order do anything (including any adaptation or modification
of any other article) which appears to him to be necessary for the purpose 10 removing
that difficulty:

(Provided that no such order shall be made after the expiration of three years from
the date of the formation of the State of Nagaland.

Etpianation-—l’h this article, the Kohima, Mokokchung and Tuensang districts shail
have the same meanings as in the State of Nagaland Act, 1962.]

Notes on Article 37T1A

The Limitation Act, 1963 does not involve customory [aw. Hence it can apply to Nagaland;
Temjenkaba v. Temjenwali, AIR 1992 Gau 8.

3MB. Special provision with respect to the Siate of Assam.—Notwithstanding
anything in this Constitutiun, the President may, by order made with respect to the State
of Assam, provide for the constitution and functions of a Committee of the Legistative

1. Pamgraph 2 of the Constitstion (Removal of Difficultics) Onder No. X provides {w.c.f. 1-12-1963) that
atticle 371A of the Constitution of India shall have effect as if the following provisc were added to
parsgraph (i) of sub—clouse (2) of clause (2) thereof, namely.—

“Provided that the Governor may, on the sdvice of the Chief Minister, appoint  any person as
Minister for Tuensang affairs 10 act as such until such tine as persons arc chosen in accordunce with
law to fill the seats allocated to the Tuensang district in the Legislative A bly of Nagaland,”

2. Ins. by the Constitution {Twenty-sccond Amcadment) Act, 1969, sec. 4,
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Assembly of the State consisting of members of that Assembly elected from the tribal
areas specified in '[Part 1] of the table appended to paragraph 20 of the Sixth Schedule
and such number of other members of that Assembly as may be specified in the order
and for the modifications to be made in the rules of procedure of that Assembly for the
constitution and proper functioning of such Committee.]

H37IC. Special provision with respect to the State of Manipur.~—(1) Notwith-
standing in this Constitution, the President may, by order made with respect to the State
of Manipur, provide for the constitution and functions of a Committee of the Legislative
Assembly of the State consisting of members of that Assembly elected from the Hill
Areas of that State, for the modifications to be made in the rules of business of the
Government and in the rules of procedure of the Legislative Assembly of the State and
for any special responsibility of the Governor in order of secure the preper functioning
of such Committee.

{2) The Governor shall annually, or whenever so required by the President, make a
report to the President regarding the administration of the Hill Areas in the Statc of
Manipur and the executive power of the Union shall extend to the giving of directions
to the State as to the administration of the said areas.

Explanation—In this article, the expression ‘Hill Areas’ means such areas as the
President may, by order, declare to be Hill Areas.]

*[371D. Speciat provisions with respect (o the State of Andhra Pradesh.—(1) The
President may by order made with respect to the Siate of Andhra Pradesh provide,
having regard to the requirements of the State as 2 whole, for equitable opportunities
and facilities for the people belonging to different parts of the State, in the matter of
public employment and in the matter of education, and different provisions may be made
for various parts of the State.

{2) An order made under clause (1) may, in particular,—

{a) require the State Government to organise any class or classes of posts in a civil
service of, or any class or classes of civil posts under, the State into different
local cadres for different parts of the State and allot in accordance with such
principles and procedure as may be specified in the order the persons holding
such posts Lo the local cadres so organised;

{b) specify any part or parts of the State which shall be regarded as the local area—

(i) for direct recruitment to posts in any local cadre (whether organised in
pursuance of an order under this article or constituted otherwise) under
the State Government;

1. Suts. by the North-Easterm Arcas (Reorganisation) Act, 1971 (81 of 1971}, sec. 71, for “Pant A™ {w.e.f.
21-1-1972).

2. Ins. by the Constitution (Twenty h Anxnd ) Act, 1978, sec. 5 {w.ef. 15-2-1972).

3. Ins. by the Constitution (Thiny-sccond Amendment) Act, 1973, sec. 3 {w.e.f, 1-7-1974}.




Anicle 371D The Constitution of India 297

(i) for direct recruitment to posts in any cadre under any local authority
within the State; and

(iii) for the purposes of admission to any University within the State or o
any other educational institution which is subject to the control of the
State Government;

{c) specify the extent to which, the manner in which and the conditions subject to
which, preference of reservation shall be given or made —
(f) in the matter of direct recruitment to posts in any such cadre referred to
in sub-clause (b) as may be specified in this behalf in the order;

(i) in the matter of admission to any such University or other educational
institution referréd to in sub-clause (b) as may be specified in this behalf
in the order,

o or in favour of candidates who have resided or studied for any period specificd in the
wrder in the local area in respect of such cadre University or other educational institu-
ion, as the case may be.

(3) The President may, by order, provide for the constitution of an Administrative
Tribunal for the State of Andhra Pradesh to exercise such jurisdiction, powers and author-
ty [including any jurisdiction, power and authority which immediately before the
:ommencement of the Constitution (Thirty-second Amendment) Act, 1973, was
sxercisable by any court {other than the Supreme Court) or by any tribunal or other
wuthority] as may be specified in the order with respect to the following matters, namely:

(a} appointment, allotment or promotion to such ¢lass or classes of posts in any civil
service of the State, or to such class or classes 6f civil posts under the State, or
to such class or classes of post under the control of any local authority within
the State, as may be specified in the order;

() seniority of persons appointed, allotted or promoted to such class or classes of

. posts in any civil service of the State, or to such class or classes of civil posts
under the State, or to such class or classes of posts under the control of any local
authority within the State, as may be specified in the order;

{c) such other conditions of service of persons appointed, allotted or promoted to such
class or classes of posts in any civil service of the State or to such class or classes
of civil pogts under the State or to such class or classes of posts under the control
of any locat authority within the State, as may be specified in the order;

(4) An order made under clause (3) may—

{a) authorise the Administrative Tribunal to receive representations for the redress
of grievances relating to any matter within its jurisdiction as the President may
specify in the order and to make such orders thereon as the Administrative
Tribunal deems fig;

(b) contain such provisions with respect to the powers and authoritics and procedure
of the Administrative Tribunal (including provisions with respect to the powers
of the Administrative Tribunal to punish for contempt of itself) as the President
may deem necessary;

{c) provide for the transfer to the Administrative Tribunal of such classes of
proceedings, being proceedings relating (o0 matters within its jurisdiction and
pending before any court (other than the Supreme Court) or tribunal or other
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authority immediately before the commencement of such order, as may be
specified in the order;

(d) contain such supplemental, incidental and consequential provisions (including
provisions as o fees and as to limitation, evidence or for the application of any
law for the time being in force subject 1o any cxceptions or modifications) as
the President may deem necessary.

'(5) The order of the Administrative Tribunal finally disposing of any case shall
become cffective upon its confimation by the State Government er on the expiry of three
months from the date on which the order is made, whichever is earlier:

Provided that the State Government may, by special order made in writing and for
reasons (o be specified therein, modify or annul any order of the Administrative Tribunal
before it becomes effective and in such a case, the order of the Administrative Tribunal
shall have effect only in such modified form or be no effect, as the case may be.

(6} Bvery special order made by the State Government under the proviso to clause
{5) shall be lnid, as soon as may be after it is made, before both Houses of the State

. Legislature.

(7} The High Court for the State shall not have any powers of superintendence over
the Administrative Tribunal and no court (other than the Supreme Court) or tribunal
shall exercise any jurisdiction, power or authority in respect of any matter subject to the
jurisdiction, pewer of authority of, or in relation to the Administrative Tribunal.

(8) If the President is satisfied that the continued existence of the Administrative
Tribunal is not necessary, the President may by order abolish the Administrative Tribu-
nal and make such provisions in such order as he may deem fit for the wansfer and
disposal of cases pending before the Tribunal immediately before such abolition.

(9) Notwithstanding any judgment, decree or order of any court, tibunal or other
authority—

{a) no appointment, posting, promotion or transfer of any person—

(f) made before the Ist day of November, 1956, to any post under the
Government of, or any local authority within, the State of Hyderabad as
it exisled before the date; or N

() made before the commencement of the Constitution (Thirty-second
Amendment) Act, 1973, to any post under the Government of, or any
local or other authority within, the State of Andhra Pradesh; and

{b) no action taken or thing done by or befors any person referred to in sub-clause
(@),

shall be deemed to be illegal or void or ever to have become illegal or void merely on
the ground that the appointment, posting, promotion or transfer of such persen was not
made in accordance with any law, then in force, providing for any requirement as to
residence within the State of Hyderabad or, as the case may be, within any part of the
State of Andhra Pradesh, in respect of such appointment, posting. promotion or transfer.

1. In P Sambamurthy v. State of A.P.. AIR 1987 5C 663: (1987) | SCC 362, the Supreme Court declared
clause (5) of Anticle 371D alongwith the proviso to be unconstitutional and void.
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(10) The provisions of this article and of any order made by the President thereunder
hall have effect notwithstanding anything in any other provision of this Constitution or
1 any other law for the time being in force,

Notes on Article 371D

In article 371D(1) the expression public employment includes direct recruitment as well as
romolion.article 371D(2) does not respect the scope of article 371D(1) but particulars it in relation
3 direct recruitment. It is compleymentary to clause (1), Government of A.P. v. Suryanarayana,
JR 1991 SC 2113, paragraph 7.

A.P. Panchayati Raj Engineering Service Rules, (1963) rule 2A, (introduced in 1979) has to be
iven retrospective effect, so that promotions abroads not have to be required as provisional and
3 subject 1o review and readjustment; Government of A P. v. Suryanarayana, AIR 1991 SC 2113,
aragraph 7.

Once the Pressident makes an order endes articke 371D(1) and {2) the State Government loses
s inherent power to deal with matters selating to services, It may exercise its powers on matters
lealt with in the Presidential order only in the manner specified in the order; Prakasha v. C.C.T.,
1990} 2 SCC 259 (3 Judges).

Appeal by speciai leave lies to the Supreme Court from orders of the Andhra Pradesh
\dministrative Tribunal, inter alia—

where the onder of the Tribunal is without jurisdiction; A.P.5.E.B. v. Hai, AIR 1992 SC 1542,
aragraph 7.

where the order of the Tribunal is without jurisdiction; A.P.S.EB. v. Azami, (1992) Supp (1)
CC 660, paragraphs 5-7.

371E. Establishment of Central University in Andhra Pradesh.—Parliament may
sy law provide for the establishment of a University in the State of Andhra Pradesh.)

[371F.,Spec|al provisions with respect to the State of Srkklm.—Notwn.hsmndmg
inything in this Constitution, —

{a) the Legislative Assembly of the State of Sikkim shal} consist of not less than
thirty members;

(f) as from the date of commencement of the Constitution (Thirty-sixth
Amcndment) Act, 1975 (hzreafier in this article referred to as the appointed
day)—

() the Assembly for Sikkim formed as a result of the elections held in
Sikkim in April, 1974 with thiny-two members elected in the said clec-
tions (hereinafter referred to as the sitting members) shall be deemed to
be the Legislative Assembly of the Stzte of Sikkim duly constituted
under this Constitution;

(i) the silting members shall be deemed to be the membrs of the Legislative
Assembly of the State of Sikkira duly clected under this Constitution;
and

L. Ins. by the Constitution (Thity-sixth Amendzi=nt) Act, 1975, sec. 3 (w.c.t. 26-4-1975).
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(iii} the said Legislative Assembly of the State of Sikkim shall exercise the
powers and perform the functions of the Legislative Assembly of a Stat
under this Constitution;

(c) in the case of the Assembly deemed to be the Legislative Assembly of the State
of Sikkim under clanse (b}, the references to the period of '(five years] in claus
(1) of article 172 shall be construed as references to a period of 2[four years
and the said period of 2[four years} shall be deemed to commence from the
appointed day;

(d) until other provisions are made by Parliament by law, there shall be allotted tc
the State of Sikkim one seat in the House of People and the State of Sikkim shall
form one Parliamentary constitutency to be called the Parliamentary constitut-
ency for Stkkim;

(¢) the representative of the State of Sikkim in the House of the People in existence
on the appointed day shall be elected by the members of the Legislative Assem-
bly of the State of Sikkim;

(f) Parliament may, for the purpose of protecting the rights and interests of the
different sections of the population of Sikkim make provision for the number of
seats in the Legislative Assembly of the State of Sikkim which may be filled by
candidates belonging to such sections and for the delimitation of the Assembly
conslituencies from which candidates belonging to such sections alone may
stand for election to the Legislative Assembly of the State of Sikkim;

(g) the Govemnor of Sikkim shall have special responsibility for peace and for an
equitable arrangement for ensuring the social and cconomic advancement of
different sections of the population of Sikkim and in the discharge of his special
responsibility under this clause, the Governor of Sikkim shall, subject to such
directions as the President may, from time to time, deem fit.to issue, act in his
direction;

(h) all property and assets (whether within or outside the temitorics comprised ir
the State of Sikkim).which immediately before the appointed day were vested
in the Government of Stkkim or in any other authority or in any person for the
purposes of the Government of Sikkim shali, as fiom) the appointed day, vest in
the Government of the State of Sikkim;

() the High Court functioning as such immediately before the agpointed day in the
territories comprised in the State of Sikkim shall, on and form the appoinicd
day, be deemed to be the High Court for the State of Sikkim;

(/) all courts of civil, criminal and revenue jurisdiction, all authorities and all
officers, judicial, executive and ministerial, throughout the tertitory of the State
of Sikkim shall continne on and from the appointed day to exercise their respec-
tive functions subject to the provisions of this Constitution;

. Subs. by the Constitelion {Fosty-fourth Amendment) Act, 1978, zec. 43, for “six yeans” (w.e.f

6-9-1979). The words “six years™ were substituted for the original words “five yean™ by the
Constitution (Forty-second Amendment) Act, 1976, sec. 56 (w.e.l. 3-1-197T).

. Subs. by the Constitetion (Fonty-founth Amendment) Act. 1978, sec. 43, for “five yeans” (we.l

6-9-1979). The words “five ycan™ were scbstituted for the original words “four years™ by tw
Conxtitution (Forty-second Amendment) Act, 1976, vec. 56 (w.e.f. 3-1-1977).
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(k) all laws in force immediately before the appointed day in the territories
comprised in the State of Sikkim or any part thereof shall continue to be in force
therein until amended or repealed by a competent Legislature or other competent
authority;

(I} for the purpose of facilitaling the application of any such law as is referred to
in clause {k) in relation to the administration of the State of Sikkim and for the
purpose of bringing the provisions of any such law into accord with the
provisions of this Constitution, the President may, within two years from the
appointed day, by order, make such adaptations and modifications of the law,
whether by way of repeal or amendment, as may be necessary or expedient, and
thereupon, every such law shall have effect subject to the adaptations and
modifications s0 made, and any such adaptation or modification shall not be
questioned in any court of law;

(m) neither the Supreme Court nor any other court shall have jurisdiction in respect
or any dispute or other matter arising out of any treaty, agreement, engagement
or other similar instrument relating to Sikkim which was entered into or
executed before the appointed day and to which the Government of India or any
of its predecessor Governments was a party, but nothing in this clause shall be
construed to derogate from the provisions of article 143;

{(n) the President may, by public notification, extend with such restrictions or
modifications as he thinks fit to the State of Sikkim any enactment which is in
force in a State in India at the date of the notification;

(o} if any difficulty arises in giving effect to any of the foregoing provisions of this
article, the President may, by order’, do anything (including any adaptation ot
modification of any other article) which appears to him to be necessary for the
purpose of removing the difficulty:

Provided that no such order shall be made after the expiry of two years from
the appointed day;

(p) all things done and all acticns taken in or in relation to the State of Sikkim or
the territories comprised therein during the period commencing on the appointed
day and ending immediately before the date on which the Constitution (Thirty-
sixth Amendment) Act, 1975, received the assent of the President shall, in so
far as they are in conformity with the provisions of this Constitution as amended
by the Constitution (Thirty-sixth Amendment) Act, 1975, be deemed for all
purposes to have been validly done or taken under this Constitution as so
amended.}

2[371G. Special provision with respect to the State of Mizoram.—Notwithstand-
ing anything in this Constitution,——
(a) no Act of Parliament in respect of—
(f) religious or social practices of the Mizos,
(i) Mizo customary law and procedure,

1. See the Constitution {Rcmoval of Difficulties) Order X1 {C.0.99).
2. I3, by the Constitution (Fifth-third Ameadment) Act, 1986, scc. 2 (w.c.f, 20-2-87).
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(/if) administration of civil and criminal justice involving decisions accord
ing to Mizos customary law,
(v} ownership and transfer of land,
shall apply to the State of Mizoram unless the Legislative Assembly o
the State of Mizoram by a resolution so decides:
Provided that nothing in this clause shall apply to any Central Act in force in the Unio;
Territory of Mizoram immediately before the commencement of the Consltitution (Fifty
third Amendment) Act, 1986;
{b) the Legislative Asscmbly of the State of Mizoram shall consists of not less that
forly members.]

'[37]H. Special provision with respect to the State of Arunachal Pradesh.—
Notwithstanding anything in this Constitution—

{a) the Governor of Arunachal Pradesh shall have special responsibilily with respec
to law und order 1n the State of Arunachal Pradesh and in the discharge of hi
functions in relation thereto, the Governor shall, after consulting the Council o
Ministers, exercise his individual judgment as to the action 10 be taken:

Provided that if any question arises whether any matter is of is not a matter as respect:
which the Governor is under this clause required 10 act in the exercise of his individua
judgment, the decision of the Governor in his discretion shall be final, and the validity
of anything done by the Gavernor shall not be called in question on the ground that he
ought or ought not to have acted in the exercise of his individual judgment:

Provided further that if the President on receipt of a report from the Governor ol
otherwise is sutisfied thal it is no longer necessary {or the Governor to have specia
responsibility with respect to law and order in the State of Arunanchal Pradesh, he
may by order direct that the Governor shall cease 1o have such responsibility witk
effect from such date as may be specified in the order;

(#) the Legislative Assembly of the State of Arunachal Pradesh shall consist of no
less than thirly members.]

z[3'71-1. Special provision with respect to the State of Goa.—Nolwithstanding
anything in this Constitution, the Legislative Assembly of the State of Goa shall consis
of not less than thirty members.)

371, Continuance in ferce of existing laws and their adaptation.—(I
Notwithstanding the repeal by this Constitution of the enactments referred (o in article
395 but subject to the other provisions of this Constitution, all the law in force in the
territory of India immediately belore the commencement of this Constitution shal
continue in force thercin until altered or repealed or amended by a campetent Legistature
or other competent authority.

{2) For the purpose of bringing the provisions of any law in force in the territory
of India into accord with the provisions of this Constitution, the President may by

1. Ins. by the Constitution {Fifty-fifih Amendment) Act, 1986, sec. 2 (we.F. 20-2-1987).
2. Ins. by the Constitution (Fifty-sixth Amendment) A, 1987, sec. 2 {w.e.f. 30-3-1987).
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order’ make such adaptations and modifications of such law, whether by way of repeal
or amendment, as may be necessary or expendient and provide that the law shall, as
from such date as may be specilied in the order, have effect subject to the adaptations
and modifications so made, and any such adaptation or modification shall not be
questioned in any court of law.

(3) Nothing in ¢lause (2) shall be deemed—
(a) to empower the President to make any adaptation or modification of any law after
the expiration of Ythree years} from the commencement of this Constitution; or
(b) to prevent any competent Legisiature or other competent authority from
repealing or amending any law adapted or modified by the President under the
said clause.

Explanation | —The expression “law in force’ in this article shall include a law
passed or made by a Legislattre or other competent authority in the territory of India
before the commencement of this Constitution and not previously repealed,
notwithstanding that it or parts of it may not be then in operation cither al all or in
particular areas. .

Explanation {1, —Any law passed or made by a Legislature or other competeni
authority in the werritory of India which immediately before the commencement of
this Constilution had extro-territorial effect as weli as effect in the territory of India
shall, subject to any such adaptations and modifications as aforesaid, continue 1o
have such extra- territorial cffect.

Explanation fil.-—Nothing in this article shall be construed as continuing any
temporary law in force beyond the date fixed for its expiration or the date on which
it would have expired if this Constitution had not come into force.

Explanation IV.—An Ordinance promulgated by the Governor of a Province
under section 88 of the Government of India Act, 1935, and in force immediately
before the commencement of this Constitution shall, unless withdrawn by the
Governor of the corresponding State carlier, cease to operate at the expiration of six
weeks from the first meeting afler such commencement of the Legislative Assembly
of that State functioning under ctause (1) of article 382, and nothing in this article
shall be construed as continuing any such Ordinance in force beyond the said period.

Notes of Article 372

Article 372(1)

The expression "All the law in force™ includes not only the enaciments of the Indian Legislative
but alse the commen law of the Tand which was being administered by the courts in India. This

| See the Adaptation of Laws Order. 1950 dated 261h January, 1950, Gazette of India. Extraordinary,
p. 449 as amended by Noiification S.R.O. 115, datcd the Sth June, 1950. Gazetic of India,
Extraurdinary, Part 18, sec. 3. p. 51, Notification 5 R.Q. 870, dated the 4th November, 1950, Gazette of
India, Extraordinary, Part ), sec. 3, p. 903, Notification §.R.O. 508, dated the dth April, 1951, Gazelte
of India, Extmondinary, Part 11 sec. 3, p. 287, Notification S.R.0. 1140 B, dated 2nd July, 1952, Gazelte
of India. BExraordinary, Part 11, sec. 3, p. 661/1; and the Adaptation of the Travancore-Cochin Land
Acquisition Laws Order, 1952, dated the 20th November, 1952, Gazette of India, Extraordinary, Part [,
see. 3, p. 923,

2. Subs. by the Constingion (First Amenpdment) Act, 1951, sec. 12, for “lwo years™.
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includes not only the personal law, viz. the Hindu and Mohammedan laws, but also the rules of th
English common law, e.g., the law of torts as well as customary laws, the nules of interpretation o
s1atutes; In re Aming, AIR 1992 Bom 214,

Article 372(2)

There is no bar 1o an execulive act or a grant or a contract made by such Ruler (the absolun
Ruler of an Indian State) being modified by an executive act of the appropriate successor Govern
ment. ¢.g., where the Ruler purported to act under certain administrative Rule framed by himsel
and not in the exercise of sovereign power. Tej Singh v. State of Maharashira, {1992) Supp (2
584, paragraph 6 and 8.

'[372A. Power of the President to adapt laws.—(1) For the purposes of bringing
the provisions of any law in force in India or in any part thereof, immediately before
the commencement of the Constitution (Seventh Amendment) Act, 1956, into accord
with the provisions of this Constitution as amended by that Act, the President may by
order’ made before the first day of November, 1957, make such adaptations and
modifications of the law, whether by way of repeal or amendment, as may be necessary
or expedient, and provide that the law shall, as from such date as may be specified in
the order, have effecl subject to the adapiations and modifications so made, and any
such adaptation or medification shall not be questioned in any court of law,

(2) Nothing in clause (1} shall be deemed to prevent a competent Legislature or other
competent authority from repealing or amending any law adapted or modified by the
President under the said clause.)

373. Power of President to make order in respect of persons under preventive
detention in certain cases.—Unlil provisions is made by Parliament under clause (7)
of article 22, or until the cxpiration of one year from the commencement of this Constitu-
tion, whichever is earlier, the said article shall have effect as if for any reference 1o
Parliament in clauses {4) and (7) thereof there were substiwted a reference 10 the Presi-
dent and for any reference to any law made by Parliament in those clauses there were
substituted a reference 1o an order made by the President.

374, Provisions as to Judges of the Federnl Court and proceedings pending in
the Federal Court or before His Majesty in Council.—{1) The Judges of the Federal
Court helding office immediately before the commencement of this Constitution shall,
uniess they have clected otherwise, become on such commencement the Judges of the
Supreme Court and shall thereupen be entitiled to such salarics and allowances and to
such rights in respect of leave of abscnce and pension as are provided for under anticle
125 in respect of the Judges of the Supreme Court.

{2} All suits, appeals and preceedings, civil or criminal, pending in the Federal Count
at the commencement of this Constitution shall stand removed to the Supreme Court,
and the Supreme Court shall have jurisdiction to hear and determine the same, and the
judgments and orders of the Federal Court delivered or made before the commencement

1. Ins. by the Censtitution (Seventh Amendment) Act, 1956, sec. 23,
2. Ser thc Adaptation of Laws Orders of 1956 and 1957.
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of this Constitution shall have the same force and effect ag if they had been delivered
or made by the Supreme Court.

{3) Nothing in this Constitution shall operate to invalidate the exercise. of jurisdiction
by His Majesty in Council to disposc of appeals and petitions from, or in respeet of, any
judgment, decree or order of any court within the territory of India in so far as the
excrcise of such jurisdiction is authorised by law, and any order of His Mujesty in
Council mie on any such appeal or petition after the commencement of this Constitu-
tion shall for all purposes have effect as if it were an order or decree made by the
Supreme Court in the exercise of the jurisdiction conferred on such Coun by this
Constitution.

(4} On and from the commencement of this Constitution the jurisdiction of the author-
ity functioning as the Privy Council in a State specified in Part B of the First Schedule
to entertain and dispose of appeals and petitions from or in respect of any judgment,
decree or order of any court within that State shall cease, and all appeals and other
proceedings pending betore the said authority at such commencement shall be trans.
ferred to, and disposed of by, the Supreme Court.

(5) Further provision may be made by Parliament by law to give effect 10 the
provisions of this article.

375, Courts, authorities and officers to continue to function subject to the
provisions of the Constitution.—All courts of civil, criminal and revenue jurisdiction,
all authoritics and all officers, judicial executive and ministerial, throughout the territory
of India, shall continuc to excreise their respective functions subject to the provisions
of this Cunstitution.

376, Provisions as to Judges of High Courts.—(1) Notwithslanding anything in
clause (2) of article 217, the Judges of High Coun in any Province holding office
immediatcly before the commencement of this Constitution shall, unless they have
clected otherwise, hecome on such commencement the fudges of the High Court in the
corresponding State, and shall thercupon be entitled to such salaries and allowances and
ta such rights in respect of leave of absence and ?cnsion as are provided for under article
221 in respectof the Judges of'such High Court, | Any such Judge shall, notwithstanding
that he is not a ¢itizen of India, be eligible for appointment as Chief Justice of such High
Court, or as Chief Justice or other Judge of any oiher High Court.]

(2) The ludges of a High Court in any Indizn State corresponding to any State
specificd in Pant B of the First Schedule holding office immediately before the
commencement of this Constitution shall, unless they have elected otherwise, become
on such commencement the Judges of the High Court in the State so specified and shall,
notwithstanding anything in clauses {1) and (2) of article 217 but subject 10 the proviso
1o ¢lavse (1) of thai article, continue to hold office until the expiration of such period
as the President may by order determine.

(3) In this article, the expression ‘Judge’ docs not include an acting Judge or an
additional Judge.

i. Added by the Constitution (First Amendment) Act, 1951, sec. 13
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377. Provisions as to Comptroller and Auditor-General of India.—The Auditor-
General of India holding office immediately before the commencement of this
Constitution shall, unless he has elected otherwise, become on such commencement the
Comptroller and Auditor-General of India and shall thereupon be entitled 1o such salar-
ies and to such rights in respecl of leave of absence and pension as are provided for
under clause (3) or article 148 in respect of the Comptroller and Avditor-Genera! of
India and be entitled to continue to hold office until the expiration of his term of office
as determined under the provisions which were applicable to him immediately before
such commencement.

378. Provisions as to Public Service Commissions.—({1) The members of the Public
Service Commission for the Dominion of India holding office immediately before the
commencemnent of this Constitution shall, unless they have elected otherwise, become
on such commencement the members of the Public Service Commission for the Union
and shall, notwithslanding anything in clauses (£} and (2) of article 316 but subject to
the Proviso (o clause (2) of that article, continue to hold office until the expiration of
their term of office as determined under the rules which were applicable immediately
, before such commencement to such members.

(2) The members of a Public Service Commission of a Province or of a Public Service
Commission serving the needs of a group of Provinces holding office immediately
before the commencement of this Constitution shall, unless they have elected otherwise,
become on such commencement the members of the Public Service Commission for the
Comresponding Stale or the members of the Joint State Public Service Commission
serving the needs of the Corresponding States, as the case may be, and shall,
notwithstanding anything in clauses (1) and (2) of article 316 but subject to the proviso
to clause (2) of that article, continue to hold office until the expiration of their term of
office as determined under the rules which were applicable immediately before such
commencement to such members,

'
'[3781\; Special provisions as to duration of Andhra Pradesh Legislative

Assembly.—Notwithstanding anything contained in article 172, the Legislative Assem-
bly of the State of Andhra Pradesh as constituted under the provisions of sections 28
and 29 of the State Reorganisation Act, 1956, shall, unless sooner dissolved, continue
for a period of five year from the date referred to in he said section 29 and no longer
and the expiration of the said period shall operate as a dissolution of that Legislative
Assembly.]

379-391, Rep. by the Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch.

. 392, Power of the President to remove difficulties.—(1) The President may, for
the purpose of removing any difficulties, particularly in relation to the transition from
the provisions of the Government of India Act, 1935, to the provisions of this Constitu-
tion, by order direct that this Constitution shall, during such period as may bé specified
in the order, have effect subject to such adaptations, whether by way of modification,
addition or omission, as he may decm te be necessary or expendient:

1. Ins. by the Constitution (Seventh Amendment) Act, 1956, sec. 24,
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Provided that no such order shall be made after the first meeting of Parliament duly
constituted under Chapter I of Pant V.

(2} Every order made under clatse (1) shall be laid before Parliament.

(3) The powers conferred on the President by this article, by article 324, by clause
(3) of article 367 and by article 391 shall, before the commencement of this Constitution,
be exercisable by the Governor-General of the Dominion of India.



PART XXII

SHORT TITLE, COMMENCEMENT, '[AUTHORITATIVE TEXT IN HINDI|
AND REPEALS

393, Short title.—This Constitution may be called the Constitution of [ndia.

394, Commencement.—This article and articles §, 6,7, 8, 9, 60, 324, 366, 367, 379,
380, 388, 391, 392 and 393 shall come into force at once, and the remaining provisions
of this Coenstitution shall come inte force on the iwenty-sixth day of January, 1950,
which day is referred to in this Constitution as the commencement of this Constitution.

[394A. Authoritative text in the Hindi language.—(1) The President shall cause
to be published under his authority—

(a) the translation of this Constitution in the Hindi language signed by members of
the Constitucnt Assembly, with such modifications as may be necessary 1o bring
it in conformity with the language, style and terminology adopted in the
authoritative texts of Central Acts in the Hindi language, and incorporating
therein all the amendmenis of this Constitution made before such publication;
and
the translation in the Hindi language of every amendment of this Constitution
made in the English language.

(2) The translation of this Constitution and of every amendment thereof published
under clause (1) shall be construed to have the same meaning as the original thereof and
il any difficulty arises in so construing any part of such translation, the President shall
cause the same to be reyised suitably.

(3) The transiation of this Constitution and of every amendment thereof published
under this Article shall be deemed to be, for all purposes, the aulhoritative text thereof
in the Hindi language.]

(2

—

395. Repeals.—The Indian Independence Act, 1947 and the Government of India
Act, 1935, together with all enactments amending or supplementing the latter Act, but
not including the Abolition of Privy Council"Jurisdiction Act, 1949 are hereby repealed.

L. Ins. by the Constitution {Fifty-cighth Amcndment) Act, 1987, sec. 2 (wef. 9-12-1937).
2. Ins, by the Constitution (Filty-cighth Amendment) Act, 1987, sec. 3 (w.e.f, 9-12.1987),
308



'[FIRST SCHEDULE

{Articles T and 4)
1. THE STATES

Nante

Territories

1. Andhra Pradesh

2. Assam

3. Bihar

54. Gujarat

5. Kerala

lehc territories specified in sub-section (1) of section 3 of
the Andhra State Act, 1953, sub-section (1) of section 3 of
the States Reorganisation Act, 1956, the First Schedule to the
Andhra Pradesh and Madras (Alteration of Boundaries) Act,
1959 and the Scheduie to the Andhra Pradesh and Mysore
(Transfer of Territory) Act, 1968, but excluding the territories
specified in the Second Schedule to the Andhra Pradesh and
Madras (Alteration of Boundaries) Act, 1959.]

The territories which immediately before the commencement
of this Constitution were comprised in the Province of Assam,
the Khasi States and the Assam Tribal Areas, bul excluding
the territories specified in the Schedule to the Assam (Altera-
tion Boundaries) Act, 1951, 3[zu'n:l the territories specified in
sub-section (1) of section 3 of the State of Nagaland Act,
1962] "[ana\(he territories specified in sections 5, 6 and 7 of
the North-Eastern Arcas (Reorganisation). Act, 1971.)

sl'l'h:: territories }vhich immediately before the commence-
ment of this Constitution were cither comprised in the
Province of Bihar or were being administered as if they
formed part of that Province and the territories specified in
clause (1) of sub-section (1) of section 3 of the Bihar and
Utlar Pradesh (Alteration of Boundaries) Act, 1968, but
excluding the territories specified in sub-section {1} of section
3 of the Bihar and West Bengal (Transfer of Territories) Act,
1956, and the territories specified in clause (&) of sub-saciion
(1) of section 3 of the first mentioned Act.]

The temitories referred to in sub-section (1) of section 3 of
the Bombay Reorganisation Act. 1960.]

The territories specified in sub-section (1) of section 5 of the:
States Reorganisation Act, 1956.

. Subs. by the Constitution (Scventh Amendment) Act, 1956, sec. 2, for the First Schedule.

. Subs, by the Andhm Pradesh and Mysore (Transfer of Tertitory) Act, 1968 (36 of 1968) scy. 4;for the
{ormer entry (w.e.l. 1-1G-1968).

. Added by the State of Nagaland Act, 1962 (27 of 19562), sec. 4 (w.e.f, 1.12.1963),

. Added by the North-Eastern Areas (Reorganisation) Act, 1971 (81 of 1971), sec. 9 (w.e.f, 21-1-1972),

. Subs, by the Bihar and Uttar Pradesh (Alieration of Boundaries) Act, 1968 (24 of 1968), scc. 4. for the
{ormer eatry (w.c.f. 10-6-1970).

. Subs. by the Bombay Reorganication Act. 1960 (11 of 1960). scc. 4, for entry 4 (w.e.f. 1.5.1960).
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Name Territories

6. Madhya Pradesh The territories specified in sub-section (1) of section 9 of
the States Reorganisation Act, 1956 '[and the First
Schedule to the Rajasthan and Madhya Pradesh (Transfer of
Territories) Act, 1959].

2[7. Tamil Nadu] The territories which immediately before the commencement
of this Constitution were either comprised in the Province of
Madras or were being administered as if they formed part of
that Province and the tenitories seeciﬁed in section 4 of the
States Reorganisation Act, 1956, “[and the Second Schedule
to the Andhra Pradesh and Madras (Alteration of Boundaries)
Act, 1959,) but excluding the territories specified in sub-section
(1) of section 3 and sub-section (1) of section 4 of the Andhra
State Act, 1953 and ‘[the territories specified in clause (b) of
sub-section (1) of section 5, section 6 and clause (d} of sub-
section (1) of section 7 of the States Reorganisation Act, 1956,
and the territories specified in the First Schedule to the Andhra
Pradesh and Madras (Alteration of Boundaries) Act, 1959].

5[8. Maharashtra The tetritories specified in sub-section (1) of section 8 of the
States Reorganisation Act, 1956, but excluding the temritories
referred 1o in sub-section (1) of section (3) of the Bombay
Reorganisation Act, 1960.]

8[9. Karnatakaj The territories specified in sub-section (1) of section 7 of the
States Reorganization Act, 1956 7[bul excluding the territory
specified in the Schedule to the Andhra Pradesh and Mysore
(Transfer of Territory) Act, 1968).

#10.] Crissa The territories which immediately before the commencement
of this Constitution were either comprised in the Province of
Orissa or were being administered as if they formed pant of
that Province.

l. Ins. by the Rojasthan and Madhya Pradesh {Transfer of Temitories) Act, 195% (47 of 1959), sec. 4
we o P-10-1939),
2. Subs. by the Madras State (Alteration of Name) Act, 1968 (53 of 1968), sec. 5, for 7. Madras™ (w.c.f.

14-1- 1969).
3. Ins. by the Andhrm Pradesh and Madras {Alteration of Boundarics) Act, 1959 {56 of 1959), sec. 6 (w.e.l.
14-1-1969).

4. Subs. by the Andhra Pradesh and Madras (Alieration of Boundaries) Act, 1959 (56 of 1959), sec. 6, for
certain words (w.e.f. F-4-1960).

5. Ins. by the Bombay Reorganisation Act, 1960 (11 of 1960), e, 4 (w.ef, 1-5-1960).

6. Sub. by the Mysore State (Alteration of Name) Act, 1973 (M of 1973), sec. 5, for ~9. Mysore™ (w.c.l.
1-10- 1973).

7. Ins. by the Andhra Pradesh and Mysore (Transfer of Terricry) Act, 1968 (36 of 1968}, scc. 4 (w.ef.
1-10-1968).

8. FEntries § 1o 14 renumbered as entries 9 to 15 by the Bombay Reorganisation Act, 1960, scc. 4 (w.c.l.
1-5- 1960),
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Name

Territories

'(11.] Punjab

'[12.] Rajasthan

![13.] Uttar Pradesh

"[14 ] West Bengal

115.] Jammu and
Kashmir

The territories spec;ﬂcd in section 11 of the States
Reorganisation Act, 1956, *[and the territories referred to in
Part II of the Flrst Schedule to the Acquired Territories
(Merger) Act, 1960) *[but excluding the territories referred to
in Part II of the First Schedule 1o the Constitution (Ninth
Amendment) Act, 1960} *[and the territories specified in sub-
section (1) of sec. 3, section 4 and Sub-section (1) of sec. 5
of the Punjab Reorganisation Act, 1966).

The terrtories specified 1n section 10 of the States
Reorganisation Act, 1956 *Ibut excluding the territories
specified in the First Schedule to the Rajasthan and Madhya
Pradesh (Transfer of Temnitories) Act, 1959]. -

®[The temritories which immediately before the commence-
ment of this Constitution were either comprised in the
Province known as the United Provinces or were being
administered as if they formed part of that province, the
temritories specified in clause {b) of sub-section (1) of section,
3 of the Bihar and Untar Pradesh (Alteration of Boundaries)
Act, 1968 and the territories specified in clause (5) of sub-
section {1) of section 4 of the Haryana and Uttar Pradesh
(Alteration of Boundaries) Act, 1979, but excluding the
territories specified in clause {g) of sub-section (1) of section
3 of the Bihar and Uttar Pradesh {Alteration of Boundaries)
Act, 1968, and the territories specified in clause (a) of sub-
section (1) of section 4 of the Haryana and Uttar Pradesh
(Alieration of Boundaries) Act, 1979.]

The territories which immediately before the commencement
of this Constitution were either comprised in the Province of
West Bengal or were being administered as if they formed
part of that Province an the territory of Chandemagore as
defined in clause () of sec. 2 of the Chandemnagore (Merger)
Act, 1954 and also the territories specified in sub-section (1)
of section 3 of the Bihar and West Bengal (Transfer of
Territories) Act, 1956.

The territories which immediately before the commencement
of this Constitution was comprised in the Indian State of
Jammu and Kashmir,

|. Entries 8 10 14 renumbered a5 entrics 9 to 13 by the Boinbay Reorgenisation Act, 1960 {11 of 1960},

sec. 4 (we.l. 1-5-1960).
. Ins. by the Acquired Territories (Merger) Act, 1960 (64 of 1960), scc. 4 (w.ef. 17-1- 1961).
Added by the Constitution (Ninth Amendment) Act, 1960, sec. 3 (w.ef. 17-1-1961).
. Ins. by the Punjab Reorganisation Act, 1966 (31 of 1966), sec. T (w.e.f. 1-11-1966).
Ins. by the Rajasthan and Madhya Pradesh (Transfer of Territories) Act. 1959 (47 of 1959), sec. 4

voB N

(w.e.l 1-10-1959).

6. Subs. by the Haryana and Uttar Pradesh (Alteration of Boundarics) Act, 1979 (31 of 1979), sec_ 5, for
the former entry (w.e.f, }5-9-1983).
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Name

Territories

Hs.

7.

s,

9.

20.

Nagaland

Haryana

Himachal
Pradesh

Manipur

Tripura

. Meghalaya

. Sikkim

. Mizoram

. Arunachal

Pradesh

. Goa

The territories specified in sub-section (1) of section 3 of the
State of Nagaland Act, 1962.]

3['I'ht: territories specified in sub-section (1} of section 3 of
the Punjab Reorganisation Act, 1966 and the territories
specified in clause (a) of sub-section (1) of section 4 of the
Haryana and Uttar Pradesh (Alteration of Boundaries) Act,
1979, but excluding the territories specified in clause (b) of
sub-section (1} of section 4 of that Act.]]

The territories which immediately before the commencement
of this Constitution were being administered as if they were
Chief Commissioners’ Provinces under the names of
Himachal Pradesh and Bilaspur and the Territories specified
in sub-section {1} of section 5 of the Punjab Reorganisation
Aclt, 1966.]

The territory which immediately before the commencement
of this Constitution was being administered as if it were a
Chief Commissioner’s province under the name of Manipur.
The territory which immediately before the commencement
of this Constitution was being administered as if it were a
Chief Commissioner’s Province under the name of Tripura.
The territories specified in section 5 of the North-Eastern
Areas (Reorganisation) Act, [971.]

The territories which immediately before the commenement
of the Constitution (Thirty-sixth Amendment) Act, 1975,
were comprised in Sikkim.]

The temitories specified in section 6 of the North-Eastern
Areas (Reorganisation) Act, 1971.]

The territories specified in section 7 of the North-Eastern
Areas (Reorganisation) Act, 1971.]

The territories specified in section 3 of the Goa, Daman and
Diu Reorganisation Act, 1587.]

L. Ins. by the State of Nagaland Act, 1962 (27 of 1962), sec. 4 (w.e.f. 1-12-1963).
2. Ins. by the Punjab Reorganisation Act, 1966 (31 of 1966), sec. 7 {w.e.l. [-11-1966).

w

. Subs. by the Haryana and Uttar Pradesh (Alteration of Boundaries) Act, 1979 (31 of 1979), sec, 5, for

the former entry (w.e.f. 15-9-1983).

L N

ins
Ins
Ins
Ins.
Ins

. by the North-East

Ins. by the State of Himachal Pradesh Act, 1970 (53 of 1970), sec. 4 (w.c.f. 25-1-1971).

Areas (Reorganisation) Act, 1571 (81 of 1971), sec. § (w.c.l. 21-1-1972).

. by the Constitution {Thirty-sixth Amendment) Act, 1975, sec. 2 (w.edf. 26-4-1975).

. by the State of Mizoram Act, (34 of 1986), sec. 4 (we.f. 20-2-1987).

. by the State of Arunachal Pradesh Act, 1984, (69 of 1986), sec. 4 (w.e.f. 20-2-1987).

, by the Goa, Damnan and Diu Reorganisation Act, 1987 (18 of [987), s¢c. 5 (w.e.l. 30-5-1987).
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3t3

-

Name ' = Extent

IL. THE UNION TERRITORIES

1. Delhi The territory which immediately before the commencement
of this Constitution was comprised in the Chief Commis-
sioner’s Province of Delhi.

‘{stt]
2{*&;]
'f2) The Andman and The territory which immediately before the commencement
Nicobar Islands  of this Constitution was comprised in the Chief Commis-
sioner’s Province of the Andaman and Nicobar islands.

3] 4[Lakshadweep] The territory specified in section 6 of the State Reorganisation

A

[7[3

Act, 1956.

*[4] Dadra and The temitory which immediately before the eleventh day of

Nagar Haveli August, 1961 was comprised in Free Dadra and Nagar
Haveli.]
[5] Daman and Diu The territories specified in section 4 of the Goa, Daman and
Diu Reorganisation Act, 1987.]]

8[3{6] Pondicherry The territories which immediately before the sixteenth day of

August, 1962, were comprised in the French Bstahlishments
in India known as Pondicherry, Karikal, Mahe and Yanam.]

9[3['.v‘] Chandigarh The territories specified in section 4 of the Punjab
’ Reorganisation Act, 1966.]
'0[1-:1:]
”[nu-}

Entry 2 refating to “Himachal Pradesh” omilted by the Siate of Himachal Pradesh Act, 1970 (53 of
1970), sec. 4 {wef. 25-1-197).

Entties velating 10 Manipur and Tripura omitted by the North-Eastern Areas (Reorganisation} Act, 1971
(81 of 1971}, sec.  (w.e.f 21-1-1972).

Entries 4 1o 9 renumbered as ¢nirigs 2 1¢ 7 by the North-Eastern Areas {Reorganisation) Act, 1971 (ﬂl
of 1971), sec. & {w.e.f. 21-1-1972}.

Subs. by the Laceadive, Minicoy and Amindivi Islands (Alteration of Name} Act, 1973 (34 of 1973),
sec. 5. for “The Laccadive, Minocoy and Amindivi Islands™ {w.e.f. 1-11-1973).

Ins. by the Constitution (Tenth Amendment) Act. 1961, sec. 2.

Suis. by the Goa, Daman and Div Reorganisation Act, 1937 (18 of [987), sec. 5, for entry § (w.e.f.
30-5- 1987).

Ins. by the Constitution {Twelflh Amendment) Act, 1962, sec. 2.

Ins. by the Constitution (Fourteenth Amendment) Act, 1962, sec. 3 and 7 {(w.e.f. [6-8-1962).

[ns. by the Punjab Reorganisation Act,"1966 (31 of 1966), sec. 7 (w.e.f. 1-11-1966).

Entry 8 omitted and eniry ¢ renumbered as entry 8 by the State of Mézoram Act, 1986 {34 of 1986), 5.4
(we f.20-2- [987).

Omilted by the State of Anunachal Pradesh Act, 1986 (59 of [986), sec. 4 {w.e.f, 20-2-1987).



SECOND SCHEDULE
[Articles 59 {3), 65 (3), 75 (6), 97, 125, 148(3), 158 (3), 164 (5), 186 and 221]

PART A
PROVISIONS AS TO THE PRESIDENT AND THE GOVERNORS OF STATESI['**]

1. There shall be paid to the President and to the Governors of the States'{***] the

following emoluments per mensem, that is to say—
The President 110,000 Tupees
The Governor of a State 5,500 rupees

2. There shall also be paid to the President and (o the Governors of the States*[**#]
such allowances as were payable respectively to the Governor-General of the Dominion
of India and to the Governors of the Cotresponding Prownces immediately before the
commencement of this Constitution.

3. The President and the Governors of *[the States) throughout their respective terms
of office shall be entitled to the same privileges to which the Governor-General and the
‘Governors of the Corresponding Provinces were respectively entitled immediately
before the commencement of this Constitution.

4, While the Vice-President or any other person is discharging the functions of, or is
acting as, President, or any person is discharging the functions of the Governor, he shall
be enlitled to the same emoluments, allowances and privileges as the President or the
Govemor whose functions he discharges or for whom he acts, as the case may be.

6[:4:]

PART C

PROVISIONS AS TO THE SPEAKER AND THE DEPUTY SPEAKER OF THE
HOUSE OF THE PEOPLE AND THE CHAIRMAN AND THE DEPUTY CHAIRMAN
OF THE COUNCIL OF STATES AND THE SPEAKER AND THE DEPUTY SPEA-
KER OF THE LEGISLATIVE ASSEMBLY'[***] AND THE CHAIRMAN AND THE
DEPUTY CHAIRMAN OF THE LEGISLATIVE COUNCIL OF a[A STATE}

7. There shall be paid to the Speaker of the House of the People and the Chairman
of the Council of States such salaries and allowances as were payable to the Speaker of
the Constituent Assembly of the Dominion of India immediately before the commence-

1., The words and leticr “specified in Part A of the First Schedulc” omitted by the Constitution (Seventh
Amendment} Act, 1956, sec. 29 and Sch.

2. Raised to Rs. 15,000/~ p.m. by the President’s Pension (A d ) Act, 1985 and further raised 10 Rs.
2,0004/- p.m. by the President’s Emoluments and Pension (Amendment) Act, 1990,

3. Raised to Rs. 11,000 p.m. by the Governor's Emoluments, Allowances and Privileges (Amendiment)

Act, 1987 (17 of 1987).

The Words “so specified™ omitted by the Constitution {Seventh Amendment) Act, 1956, scc. 29 and Sch.

. Subs. by the Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch., for “such States™.

Part B omitted by the Constitution (S h Amend } Act, 1956, sec. 29 and Sch.

The words and letter “or a State in Part A of the First Schedule” omitted by the Constitution (Seventh

Amendment) Act, [956, sec. 29 and Sch.

%. Subs by the Constitution {Seventh Amendment) Act, 1956, sec. 29 and Sch., for “any such State”.
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ment of this Constitution, and there shall be paid to the Deputy Speaker of the House
of the People and to the Deputy Chairman of the Council of States such salaries and
allowances as were payable to the Deputy Speaker of the Constituent Assembly of the
Dominion of India immediately befere such commencement,

8. There shall be paid 1o the Speaker and the Deputy Speaker of the Legislative
Assembly'[***] and 10 the Chairman and the Deputy Chairman of the Legislative Coun-
cil of 1[a State) such salaries and allowances as were payable respectively to the Speaker
and the Deputy Speaker of the Legislative Assembly and the President and the Deputy
President of the Legislative Council of the corresponding Province immediately before
the commencement of this Constitution and, where the corresponding Province had no
Legislative Council immediately before such commencement, there shall be paid to the
Chairman and the Deputy Chairman of the Legislative Council of the Slate such salaries
and allowances as the Governor of the State may determine.

PART D

PROVISIONS AS TO THE JUDGES OF THE SUPREME COURT AND OF THE
HIGH COURTS[**%]

9. (I} There shall be paid to the judges of the Supreme Court, in respect of time spent
on actual service, salary at the following rates per mensem, that is (o say—

The Chief Justice " 110,000 rupees)

Any other Judge 5[9,000 rupees):

Provided that if a Judge of the Supreme Court at the time of his appointment is in
receipt of a pension (other than a disability or wound pension} in respect of any previous
services under the Government of India or any of its predecessor Governments or under
the Government of a State or any of its predecessor Governments, his satary in respect
of service in the Supreme Court *[shall be reduced—

(a) by the amount of that pension, and

(b) if be has, before such appointment, received in licu of a portion of the pension
due to him in respect of such previous service the commuted value thereof, by
the amount of that portion of the pension, and

{c) if he has, before such appoiniment, reccived a retirement gratuity in respect of
such pravious service, by the pension equivalent of that gratuity.]

(2} Every Judge of the Supreme Court shatl be entitled without payment of remt to
the use of an official residence.

t. The words and letter “of o State specificd in part A of the First Scheduie™ omiticd by the Constitation
(Seventh Amendment) Act, 1956, sec, 29 and Sch,

2. Subs. by the Constitwtion (Seventh Amendment)-Act, 1956, sec. 29 and Sch., for “such State”.

3. The words and letter "in States in Part A of the First Schedole™ omitted by the Constitation {Scventh
Amendment) Act, 1956, sec. 25.

4, Subs, by the Constitution (Forty-fourth Amendment} Act, 1986, sec. 4, for 5,000 mPa:s (w.ef.

1-4-1986),

5. Subs. the Constitetion {Forty-founth Amendment} Act, 1986, sec. 4, for “4,000 rupoes™ (w.e.f.
1.4.1936).

6. Subs, by the Constitution {(Seventh Amendment) Act, 1956, sec. 25, for “shall be reduced by the amount

of that pension”.
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/

(3) Nothing in sub-paragraph (2} of this paragraph shall apply to a Judge whe
immediately before the commencement of this Constitution—

(a) was holding office as the Chief Justice of the Federal Court and has become o
such commencement the Chief Justice of the Supreme Court under clause (1) o
article 374, or

(b) was holding office as any other Judge of the Federal Court and has on sucl
commencement become a Judge (other than the Chief Justice of the Suprem
Court) under the said clause,

during the period he holds office as such Chief Justice or other Judge, and every Judg
who so becomes the Chief Justice or other Judge of the Supreme Court shall, in respec
af time spent on actual service as such Chief Justice or other Judge, as the case may be
be entitled to receive in addition to the salary specified in sub-paragraph (1) of thi
paragraph as special pay an amount equivalent to the difference between the salary sc
specified and the salary which he was drawing immediately before such commencement

(4) Every Judge of the Supreme Court shall receive such reasonable allowances i
reimburse him for expenses incurred in travelling on duty within the territory of Indi:
and shall be afforded such reasonable facilities in conpection with travelling as the
President may from time to time prescribe.

{5) The rights in respect of leave of absence (including leave aflowances) and pension o
the Judges of the Supreme Court shall be governed by provisions which, immediately before
the commencement of this Constitution, were applicable”io the Judges of the Federal Court.

10. ’[(l) There shall be paid to the Judges of High Courts, in respect of time spenc
on actual service, salary at the follcwing rates per mensem, that lo say—

The Chief Justice 9,000 rupees)

Any other Judge *[8.000 rupees]:

Provided, that if a Judge of a High Court at the time of his appointment is in receip
of a pension (other than a disability or wound pension) in respect of any previous service
under the Government of India or any of its predecessor Governments or under the
Government of a State or any of its predecessor Governments, his salary in respect o
service in the High Court shall be reduced—

(a) by the amount of that pension, and

() if he has before such zppointment, received in lieu of a portion of the pensior
due to him in respect of such previous service the commuted value thereof, by
the amount of that portion of the pension, and

(¢) if he has, before such appointment, received a retirement gratuity in respect of
such previous service, by the pension equivalent of that gratuity.

(2} Every person who immediately before the commencement of this Constitution—

(a) was holding office as the Chief Justice of a High Court in any Province and has
on such commencement become the Chief Justice of the High Court in the
corresponding State under clause (1) of anicle 376, or

1. Subs. by the Constitution (S:v:n[l" Amendmert) Act, [958, sec. 25, for sub-paragraph (1).

2. Subs. by the Constitution (Fifty-fourth Atmendment) Act, 1986 (34 of 1986), sec. 4, for “4,000 rupees’
(w.e.l. 1-4-1986).

3. Subs. by the Constitution (Fifty-fourth Amendment) Act, 1986 (M4 of 1986), s2c. 4, for “3,500 tupees’
{w.e.l. 1-4-1986).
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(b) was holding office as any other Judge of a High Court in any Province and has
on such commencement become a Judge (other than the Chief Justice} of the
High Court in the corresponding State under the said clause,
shall, if he was immediately before such commnecement drawing a salary at a
rate higher than that specified in sub- paragraph (1} of this paragraph, be entitled
to receive in respect of time spent on actual service as such Chief Justice or ather
Judge, as the case may be, in addition to the salary specified in the said sub-para-
graph as special pay an amount equivalent to the difference between the salary
so specified and the salary which he was drawing immediately befare such
commencement.

(3} Any person who, immediately before the commencement of the Constitution
Seventh Amendment) Act, 1956, was holding office as the Chief Justice of the High'
“ourt of a State specified in Part B of the First Schedule and has on such commencement
ecome the Chief Justice of the High Court of a State specified in the said Schedule as
imended by said Act, shall, if he was immediately before such commencement draw-
ng any amount as allowance in addition (o his salary, be entitled to receive in respect
of time spent on actual service as such Chief Justice, the same amount as allowance
n addition to the salary specified in sub-paragraph (1) of this paragraph.]

11. In this Part, unless the context otherwise requires—

{a) the expression ‘Chief Justice’ includes an acling Chief Justice, and a.'Judge’
includes an ad hoc Judge;

(k) ‘actual service’ includes—

(f) time spent by a Judge on dity as a Judge or in the performance of such
other functions as-he may at the request of the President undertaken 1o
discharge;
(if) vacations, excluding any time during which the Judge is absent on leave; and
({if) joining time on transfer from a High Courl to the Supreme Court or from
one High Court to another.

PART E

PROVISIONS AS TO THE COMPTROLLER AND AUDITOR-GENERAL OF
INDIA

12. (1) There shall be paid to the Comptroller and Auditor-General of India a salary-
it the rate of four thousand® rupees per mensem.

(2) The person who was holding office immediately before the commencement of
his Constitution as Auditor-General of India and has become on such commencement
he Comptroller and Auditor-General of India under article 377 shall in addition to the
alary specified in sub-paragraph (1) of this paragraph be entitled to receive as special
ay an amount equivalerit to the difference between the salary so specified and the salary

I. * Bubs. by the Constitution {Seventh Amendment) Act, 1956, sec. 25, for sub-paragrophs (3) and (4).
‘2. The Comptroller and Auditor-General of 1ndia shall be paid a salary cqual to the salary of the Judges of
the Suprcme Court vide scc. 3 of Act 56 of 1971. The salary of judges of the Supreme Court has been
taised to Rs. 9000 per mensem by the Constitution (Fifty-fourth Amendment) Act, 1986,
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which he was drawing as Auditor-General of India immediately before such commence-
ment.

(3) The rights in respect of leave of absence and pension and the other conditions of
service of the Comptrotler and Auditor-General of India shall be govemed or shali
continue to be governed, as the case may be, by the provisions which were applicable
te the Auditor-General of India immediately before the commencement of this Constitu-
tion and all references in those provisions to the Governor-General shall be construec
as references to the President,



THIRD SCHEDULE
[Articles 75(4), 99, 124(6), 148(2), 164(3), 1'88.and 219f
Forms of Oaths or Affirmations

Form of ocath of office for a Minister for the Union:

“l, AB., do Searin the pame of God ) g will bear true faith and allegiance to the
Solemnly affirm

Constitution of India as by law established, 2[that I will uphold the sovereignty and
integrity of India] that I will faithfully and conscientiously discharge my duties as a
Minister for the Union and that I will do right 1o all manner of pecple in accordance
with the Constitution and the law, without fear or favour, affection or il will.”

1I

Form of oath of secrecy for a Minister for the Union:
w swear in the name of God
L AB., do == Solemnly affirm
or reveal to any person or persons any matter which shall be brought under my
consideration or shall become known to me as a Minister for the Union except as may
be required for the due discharge of my duties as such Minister,” -

that I will no directly or indirectly communicate

‘m

A

Form of oath or affirmation to be made by a candidate for election to Parliament:
“I, A.B., having been nominated as a candidate to fill a seat in the Council of States

{or the House of the People) do swear in the name of God oo | wil) bear true faith and
Solemnly affirm

allegiance to the Constitution of India as by law established and that T will uphold
sovereignty and integrity of India.”
/
B

Form of oath or affirmation to be made by a member of Parliament:

“I, A.B., having been elected {or nominated) a member of the Council of Siates (or
swear in the name of God
Solemnly affirm

to the Constitution of India as by law established, that I will uphold the sovereignty and
integrity of India and that I will faithfully discharge the duty upon which I am about to
enter.”

the House of the People) do 1hall will bear true faith and allegiance

I. See also articles 84(a) and 173(a).

2. Ins. by the Constitution {Sixteenth Amendment} Act, 1963, sec. 3.

3. Subs. by the Constitution (Sixteenth Amendment) Act, 1963, sec. 5, for Form 111
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v .
Form of oath or affirmmation to be made by the Judges of the Supreme Court and the
Comptroller and Auditor-General of India:
“I, A.B., having been appointed Chief Justice (or a Judge) of the Supreme Court of

India (or Comptroller and Auditor-General of India,) do S¥eZinthenameofGod ), 1 g
Selemnly affirm

bear true faith and allegiance to the Constitution of India as by law established, that 1
will uphold the sovereignty and integrity of India,] that I will duly and faithfully and to
the best of my ability, knowledge and judgment perform the duties of my office without
fear or favour, affection or ill-will and that I will uphold the Constitution and the laws.”

Y

Form of oath of office for a Minister for a State:
M swear in the name of God
I AB., do Sulcmn]yn;nfﬁrm
Constitution of India as by law established, '[that ! will uphold that sovereignty and
integrity of India,) that I will faithfully and conscientiously discharge my duties as a
Minister for the State of......and that I will do right to all manner of people in accordance
with the Constitution and the law without fear or favour, affection or ill-will,”

that T will bear true faith and allegiance to the

VI

Form of oath of secrecy for a Minister for a State:
- swear in the name of God
L AB. do == ety affiem
reveal to any person or persons any matter which shall be brought under my considera-
tion or shall become known to me as a Minister for the State of ......except as may be
required for the due discharge of my duties as such Minister.”

that I will not directly or indirectly communicate or

Tvi

A

Form of oath or affirmation 1o be made by a candidate for election to the Legislature
of a State:

“1, A.B., having been nominated as a candidate to fill a seat in the Legislalive Assem-
swear in the name of God
Sotemnlyaffirm
ance to the Constitution of India as by law established and that I will uphold the

sovereignly and integrity of India.”

bly {or Legislative Council), do that I will bear true faith and allegi-

B

Form of vath or affirmation to be made by a member of the Legislature of a State:

1. Ins. by the Constitution (Sixteenth Amendment) Act, 1963, sec, 5.
2. Subs. by the Constitution (Sixteenth Amendment) Act, 1963, sec. 5, for Form VIL
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“1, A.B., having been elected (or nominated) a member of the Legislative Assembly
swear in the name of God
Solemnlyaffirm
to the Constitution of India as by law established, that I will uphold the sovereignty and
integrity of India and that I will faithfully discharge the duty upon which 1 am about 1o

enter.”

(or Legislative Council}, do that I will bear true faith and allegiance

YIII

Form of oath or affirmation to be made by the Judges of a High Court:

“I, A.B., having been appointed Chief Justice (or a Judge) of the High Court at or of
do Swear in the name of God
Solemaly affirm

of India as by law established, '[that 1 will uphold the sovereigaty and integrity of India,]
that I will duly and faithfully and to the best of my ability, knowledge and judgment
perform the duties of my office without fear or favour, affection or itl-will that I will
uphold the Constitulion and the Jaws.”

that 1 will bear true faith and allegiance to the Censtitution

L. Ins. by the Consiitution (Sixteenth Amendment) Act. 1963, sec. 5.



Allocation of Seats in the Council of States

'[FOURTH SCHEDULE

{Articles 4(1) and 80(2)]

For each State or Union territory specified in the first colimn of the following table,
there shall be aliotted the number of seats specified in the second column thereof opposite
1o that State or that Union territory, as the case may be.

I. Andhra Pradesh
2. Assam

3. Bihar

2[4». Goa

*1*[5.1 Gujarat
*1*{6.] Haryana
47.] Kerala

4[8.] Madhya Pradesh
5/(9.] Tamil Nadu]
8(*110.] Maharashtra
°[*[11.] Karnataka]
%[12.) Orissa

*[13.] Punjab

“14.] Rajasthan
*115.] Untar Pradesh
*[16.] West Bengal

TABLE

‘[17.] Jammu and Kashmir

*18.] Nagaland

12(%119.] Himachal Pradesh

AW~

w

14,
1.
12,

. Subs. by the Conslituli-on {Seventh Amendment) Act, 1936, sec. ], for the Fourth Schedule.

Eatry 4 ins. by Goa, Daman and Diu Reorganisation Act, 1987(18 of 1987), sec. 6 (w.e.f. 30-5-1987).

of 1987}, sec. 6 (w.e.f. 30-5-1987).

14-1-1968).

177 (w.el. 1-4-1960).

1-11-1973).

. Ios. by the Punjab Reorganisation Act, 1966 (31 of 1966) sec. 9 (w.ef. 1-11-1966).
. Subs. by the Madras Statc {Alteration of Name) Act, 1968 (53 of 1968), sec. 5, for “8. Madras” (w.el.

. Ins. by the Bombay Reorganisation Act, 1960 (11 of 1960), sec. 6 (w.e.f. 1-5.-1960).
. Subs. by the Mysore State (Alieretion of Name) Act, 1973 (31 of 1973), s2c. 5, for “10. Mysore” (w.e.f,

. Subs. by the Bombay Reorganisation Act, 1960 (11 of 1960), sec. 6, for entry 4'(w.:.f. 1-5-1960).
. Entries 4 o 26 renumbered as entries 5 1o 27 by the Goa, Daman and Diu Reorganisation Act, 1987 (18

. Subs. by the Andhra Pradesh and Madras {Alterztion of Boundaries) Act, 1959 (56 of 1959). sec. 8, for

Subs. by the Punjab Reorganisation Act, 1966, (31 of 1966), sec_ 9, for “117 {w.c.f. 1-11- 1966).

Ins. by the State of Nagaland Act, 1962 (27 of 1962), sec. 6 (we.f. 1-12-1963).
Ins. by the Staze of Himachal Pradesh Act, 1970 (53 of 1970), s2¢, 5§ (we.f. 25-1-1971)

22
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111201 Manipur

2[21.) Tripura

?22.) Meghataya

%23} Sikkim

?{'(24.] Mizoram

P'(25.]1 Arunachal Pradesh
?'123.] Delhi

2[24.] Pondichery

‘[-u]

5[. )

323

1
1]
1]
3

Total: !|233]]

1. Subs. by the North Eastern Arcas (Re-organisation) Act, 1971, (B1 of 1971) sec. 10, for entrics 19 to 22

(we.f. 21-1-1972).

2. Eatrits 4 io 26 eoumbered as entries § 10 27 by the Goa, Daman end Diu Reorganisation Act, 1987 (18

of 1987), sec. 6 (w.e.l. 30-5-1987).

3. lIns, by the Constitgtion (Thirty-sixth Amendment) Act, 1975, sce. 4 (w.e.f, 26-4-1975).
4. Entries 23 and 24 renumbered as entries 24 and 25 respectively and before entry 24 as so renumbered
new entry 23 ins. and entry 25 omitted by the State of Mizoram Act, 1986 (34 of 1986), sec. § (w.e.f.

20-2- 1987).

5. Subs. by the Goa, Daman and Div Roorganisation Act, 1987, se<. 6, for “232° {w.c.f. 30-5- 1987).



FIFTH SCHEDULE

[Article 244 (1))

Provisions as to the Administration and Control of Scheduled Areas and
Scheduled Tribes

PART A

GENERAL

1. Interpretation.—In this Schedule, unless the context otherwise requires, the
expression "Stale"'[“"] does not inglude the 2[Slales of Assam 3[4{, Meghalaya, Tripura
and Mizoram]]].

2. Executive power of a State in Scheduled Areas.—Subject to the provisions of
this Schedule, the executive power of a State extends to the Scheduled Areas there in.

3. Report by the Govemor—sl"‘}to the President regarding the administration
of Schedule Areas.~The Governor’[***] of each State having Scheduled Areas therein
shall annually, or whenever so required by the President, make a report to the President
regarding the administration of the Scheduled Areas in that State and the executive
power of the Union shall extend to the giving of directions to the State as to the
administration of the said areas.

PART B

ADMINISTRATION AND CONTROL OF SCHEDULED AREAS AND SCHEDULED TRIBES

4. Tribes Advisory Council.—(1) There shall be established in each State having
Scheduled Areas therein and, if the President so directs, also in any State having
Scheduled Tribes but not Scheduled Areas therein, a Tribes Advisory Council consisting
of not more than twenty members of whom, as nearly as may be, three-fourths shall be
representatives of the Scheduled Tribes in Legislative Assembly of the State:

Provided that if the number of representatives of the Scheduled Tribes in the Legisla-
tive Assembly of the State is less than the number of seats in the Tribes Advisory

1. The words and letters “means s State specified in Part A or Pant B of the First Schedule but™ omitted
by the Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch.

2. Subs. by the North-Eastern Areas (Reorganisation) Act, 1971 (81 of 1971), sec. 71, for “State of
Assam”™ (w.e.f. 21-1-1972).

3. Subs. by the State of Mizoram Act, 1985 (34 of 1986), sec. 39, for “Meghalaya gnd Tripura™ (we.f.
20-2. 1987).

4. Subs. by the Constingtion (Forty- ninth Amendment) Act, 1934, sec, 3, for * and Meghalaya” (we.f.
1-4-1985).

5. The words “or Rajpramukh” omitted by the Congtitution (Seventh Amendmens) Act, 1956, sec, 29 and
Sch.
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Council to be filled by such representatives, the remaining seats shall be filled by other
members of those tribes.

(2) It shall be the duty of the Tribes Advisory Council to advise on such matters
pertaining to the welfare and advancement of the Scheduled Tribes in the State as fnay
be referred to them by the Governor'[*++]

(3) The Governor Y[***] may make tules prescribing or regulating, as the case may
be,

(a) the number of members of the Council, the mode of their appointment and the
appointment of the Chairman of the Council and of the officers and servants
thereof;

(b) the conduct of its meetings and its procedure in general; and

(c) all other incidental matters.

5. Law applicable to Scheduled Areas.—(1)} Notwithstanding anything ‘in this
Constitution the Governor'[*‘*] may by public notification direct that any parlicularJ
Act of Parliament or of the Legislature of the State shall not apply to a Scheduled Area
or any part thereof in the State or shall apply to a Scheduled Area or any part thereof
in the State subject to such cxceptions and modifications as he may specify in the
notification and any direction given under this sub-paragraph may be given so as to have
retrospective effect,

{2) The Governor'[***] may make regulations for the peace and good government
of any area in a State which is for the time being a Scheduled Area-

In particular and without prejudice to the generality of the foregoing power, such
regulations may—

(a) prohibit or restrict the transfer of land by or among members of the Scheduted
Tribes in such area;

(b) regulate the attotment of land to members of the Scheduled Tribes in such area;

(¢) regulate the carrying on of business as money-lender by persons who lend
money t0 members of the Scheduled Tribes in such area.

(3) In making any such regulation as is referred to in sub- paragraph (2} of this
pz;ragraph, the Governor’[***] may repeal or amend any Act of Parliament or of the
Legislature of the State or any existing law which is for the time being applicable to the
area in question.

(4) All regulations made under this paragraph shall be submitted forthwith to the
President and, until assented to by him, shall have no effect.

{3) No regulation shall be made’ under this paragraph unless the Government*[***]
making the regulation has, in the case where there is a Tribes Advisory Council for the
State, consulted such Council.

[. The words “or Rajpramukh, as the casc may be™ omitted by the Constitution (Seventh Amendment) Act,
1956, sec. 29 and Sch. -
2. The words “or Rajpramukh” omitted by the Constitution (Seventh Amendinent) Act, 1956, sec. 29 and
* Seh.

.

-
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PART C

SCHEDULED AREAS

6. Scheduled Areas.—{1) In this Constitution, the expression ‘Scheduled Areas’
méans such arcas as the President may by order! declare to be Scheduled Areas.
(2) The President may at any time by order’ —

(a) direct that the whole or any specified part of a Scheduled Area shall cease to be
a Scheduled Area or a part of such an area;

? [{aa) increase the area of any Scheduled Area in a State after consultation with the
Govemnor of that State;]

(b) alter, but only by was of rectification of boundaries, any Scheduled Area;

(c) on any alteration of the boundaries of a State or on the admission into the Union
or the establishment of a new State, declare any temitory not previously included
in any State to be, or to form part of, a Scheduled Area;

[(d) rescind, in relation to any State or States, any order or orders made under this
paragraph, and in consultation with the Governor of the State concerned, make
fresh orders redefining the areas are to be Scheduled Areas,]

and any such order may contain such incidentat and consequential provisions as appear
to the President to be necessary and proper, but save as aforesaid, the order made under
sub-paragraph (1} of this paragraph shall not be varied by any subsequent order.

PART D

AMENDMENT OF THE SCHEDULE

7. Amendment of the Schedule.-—(1) Parliament may from' time to time by law
amend by way of addition, variation or repeal any of the provisions of this Schedule
and, when the Schedule is so amended, any reference to this Schedule in this Constitu-
tion shall be construed as a reference to such Schedule as s¢ amended.

(2) No such law as is mentioned in sub-paragraph (1) of this paragraph shall be
deemed to be an amendment of this Constitution for the purposes of article 368.

L. See the Scheduled Areas (Pant A Siaics) Ordes, 1950 (C.0. 9), the Scheduled Arcas (Part B States)
Order, 1950 (C.O. 26), the Scheduled Areas (Himachal Pradesh} Order, 1975 (C.0, 102) and the
Scheduled Areas (States of Bihar, Gojarat, Madhya Pradesh and Orissa) Order, 1977 (C.0. 199).

2. See the Madras Scheduled Area (Cesser) Order, 1951 (C.O. 30) and the Andhra Scheduled Areas
(Cesser} Order, 1955 (C.0, 50),

3, Ins. by the Fifth Schedule to the Constitution (A dment} Act, 1976 (101 of 1976), sec, 2.




SIXTH SCHEDULE
[Articles 244(2} and 275(1)]

Provisions as to the Administration of Tribal Areas in '[*[the States of Assam,

}{Meghalaya, Tripura] and Mizoram]]
1. Autonomous districts and autouomous regions.—(1) Subject to the provisions of this

paragraph, the tribal areas in each item of “PiPans 1, T and TIA} and in part [] of the table

appended o paragraph 20 of this Schedule shall be an autonomous district.

by

(2) If there are different Scheduled Tribes in an autonomous district, the Govemor may,
public notification. divide the area or areas inhabited by them into autonomous regions.

(3) The Governor may, by public notification,—
(a) include any area in slany of the Parts] of the said table,
(b} exclude any area from 5[:my of the Parts] of the szid table,
(¢) creale a new autonomous district,
(d) increase the area of any autonomous district,
(#) diminish the area of any autonomous district,
(/) unite two or more autonomous districts or parts thereof so 2s to form one
autonomous district,
l(ﬂ)A alter the name of any autonomous district, ]
(g) define the boundaries of any autonomous district: )
Provided tha: no order shall be made by the Govemer under clauses (c), (d) (¢) and (f) of

this sub-paragraph except after consideration of the report of a Commission appointed under
_sub-paragraph (1) of paragraph 14 of this Schedule:

TIProvided further that any order made by the Governos under this sub-paragraph may

comtain such inzidental and consequential provisions (including any amendment of paragraph

20

and of any item in any of the Pans of the said table} as appear to the Governor (o be

necessary for giving effect to the provisions of the order’)

%2. Constitution of District Councils and Regional Councils.—*{(#) There shall be a

District Council for each autonomous district consisting of not more than thirty members, of

I.
2.

kR
4,

5.

6

Subs. by the State of Mizoram Act, 1936 (34 of 1986), sec. 39, for certain words {w.c.f, 20-2-1987),
_Subs. by the Nonth-Eastern Arcas (Reorganisation) Act, 1971 (81 of 1971), se¢. T1(i) and Eighth Sch.,
for “Assam™ (w.ef. 21-1. 1972).

Subs. by the Constitation (Forty-ninth Ameadment) Act, 1984, sec. 4, for “and Meghalays™ (w.e.f. 1-4-1985).
Subs. by the Constuution (Forty-ninth Amendment) Act, 1984, sec. 4, for “Pats § and I (wef
1-4-1985).

Subs. by the North- Eastern (Reorganisation) Act, 1971 (El of 1971), sec. 71(i) ind Eighth Sch,, for

“Part A” (wef, 21-1-1972).

Ins. by the Aszam Reorganisation (Meghalaya) Act, 1969 (55 of 1969), sec. 74 and Founth Sch, twef.
2-4. 1970),

-

. Ins. by the North-Eastern Arcas (Reorganisation) Act, 1971, sec. 71(i) and Eighth Sch. (w.e.f.

21-1-1972).

. Paragraph 2 has been amended in its application to the State of Assam by the Sixth Schedule to the
Constitution {Amendment) Act, 1995 (42 of 1995), sec. 2, as under ;
Alter sub-paragraph (3), the following proviso shall be inserted, namely :—

“Provided that the District Council constituted for the North Cachar Hills District shalt be called as
the North Cachar Hills Autonomous Council and the District Council cotstitied for the Xarbi Anglong
District shall be called as the Karbi Anglong Autonomous Council.”.

Subs. by the Assam Reorganisation {(Meghalaya) Act, 1969 (55 of 1969), sec. T4 and Fourth Sch., for
sub-patagraph (i} (w.e.f. 2-4-1970).
327
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whom not more than four persons shall be nominated by the Governor and the rest shall be
elected on the basis of adult suffrage.]

(2) There shall be a separate Regional Council for each area constituted an autonomous
region under sub-paragraph (2) of paragraph 1 of this Schedule.

(3) Each District Council and each Regional Council shall be a body corporate by the name
respectively of “the District Council of (name of district)” and “the Regional Council of (name
of region)’, shall have perpetual succession and a common seal and shall by the satd name
sue and be sued,

(4) Subject to the provisions of this Schedule, the administration of an autonomous
district shall, in so far as it is not vested under this Schedule in any Regional Council
within such district, be vested in the District Council for such district and the administra-
tion of an autonomous region shall be vested in the Regional Council for such region.

(5) In an autonomous district with Regional Councils, the District Council shall have
only such powers with respect to the areas under the authority of the Regional Council
as may be delegated to it by the Regional Council in addition to the powers conferred
on it by this Schedule with respect to such areas.

{6} The Governor shall make rules for the first constitution of District Councils and
Regional Councils in consultation with the existing tribal Councils or other representa-
tive tribal organisations within the autonomous districts or regions concerned, and such
rules shall provide for—

(@) the composition of the District Councils and Regional Councils and the alloca-
tion of seats therein;

(&) the delimitation of territorial consituencies for the purpose of elections to those
Councils;

(¢) the qualifications for voting at such elections and the preparation of electoral
rolls therefor;

{d) the qualifications lor being elected al such elections as members of such Councils;

(e} the term of office members of IIRc:gional Councils];

(f) any other matter relaling to or connected with elections or nominations to such
Councils;

(2) the procedure and the conduct of business 2[im:luding the power to act
notwithstanding any vacancy] in the District and Regional Councils;

{h) the appointment of officers and stalf of the District and Regional Councils;

[(6A) The elected memhers of the District Council shall hold office for a term of
five years from the date appointed for the first meeting of the Council after the general
elections to the Council unfess the District Council is sooner dissolved under paragraph
16 and a nominated member shall hold office al the pleasure of the Governor:

Provided that the said period of five years may, while a Proclamation ol Emergency is
in operation or if circumstances exist which in the opinion of the Governor, render the
helding of elections impracticable, be extended by the Governor for a period not excecding
one year at a time and in any cuse where a Proclamation of Emergency iv in operation not
cxicnding beyond a period of six months alter the Proclamation hus ecused Lo operate:

1. Subs, by the Asswm Reorgasisation (Meghalaya) Act, 1969 (55 of 1969), sec. 74 and Fourth Sch.. for
“such Councils” (w.e.l. 2-4-1970),
2. Ins. by the Assun Reorganisation (Meghalaya) Act, [969 (55 of 1964, scc. 74 and Fousth Sch. (w el 2-4-1970).
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Provided further that a member elected to fill a casual vacancy shall hold office only
or the remainder of the term of office of the member whom he replaces.]

(7} The District or the Regional Council may after its first constitution make rules
[with-the approval of the Govemnor] with regard to the matters specified in sub-para-
raph (6) of this paragraph and may also make rules ! [with like approval] regulating—

{a} the formation of subordinate local Councils or Boards and their procedure and
the conduct of their business; and

(b) generally all matters relating to the transaction of business pertaining to the
administration of the district or region, as the case may be:

Provided that unti} rules are made by the District or the Regional Council under this
ub-paragraph the rules made by the Governor under sub-paragraph (6) of this paragraph
hall have effect in respect of elections to, the officers and staff of, and the procedure
nd the conduct of business in, each such Council.

Z[ttli

33, Powers of the District Councils and Regional Councils to make laws.—(1)
he Regional Council for an autonomous region in respect of all areas within such
pgion and the District Council for an autonomous district in respect of all areas within
he disirict except those which are under the authority of Regional Councils, if any,
vithin the district shall have power to make laws with respect to—

(@) the allotment, occupation or use, or the setting apart, of land, other than any

land which is a reserved forest for the purposes of agriculture or grazing or for
residential or other non-agricultural purposes or for any other purpose likely to
promote the interests of the inhabitants of any village or town:
Provided that nothing in such laws shall prevent the compulsory acquisition of
any land, whether occupied or unoccupied, for public purposes 4{by the
Government of the State concerned) in accordance with the law for the time
being in force authorising such acquisition;

(b) the Management of any forest not being a reserved forest;

(¢} the use of any canal or water-course for the purpose of agriculture;

(d) the regulation of the practice of jhum or other forms of shifting cultivation;

(2} the establishment of village or town committees or councils and their powers;

(4 any other matter relating to village or tewn administration, including village or
town police and public health and sanitation;

(g) the appointment of succession of Chiefs or Headmen;

|, Subs. by the Assam Reorganisation (Meghalaya) Act, 1969 (55 of 1969), sec. 74 and Fourth Sch. {w.ef. 2-4-1970).

2. Secord proviso omitted by the Assam Reorganisation (Meghataya) Act, 1969 (55 of 1969), sec. 74 and
Fourth Sch. {w.e.f. 2-4- 1970).

3. Paragraph 3 has been ameaded in its application to the State of Assam by the Sixth Schedule to the
Consrimtion {Amendment) Act, 1995 (42 of 1995), scc. 2 a8 under ;
For sub-paragraph (3) the lollowing sub-paragraph shall he substitured, namely 1—

“{3y Save ns olherwise provided in sub-paragraph (2} of paragraph 3A, of! laws made under this
paragraph or sub-parugraph (1) of paragraph 3A shall be submitted forthwith lo ke Governer and, until
assented to by him, shall have ne effect.”. )

4, Suhs. by the North- Easiern Arcas {Reorganisation) Act, 1971 (81 of 1971), sec. 71{i) and Eighth Sch,,
for certain words (w.e.f. 2)-1- 1972). '
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(h) the inheritance of property;

I[(i) marriage and divorce;]

[{3] Social customs.

{2) In this paragraph, a ‘reserved forest’ means any area which is a reserved forest
under the Assam Forest Regulation, 1891, or under any other law for the time being in
force in the area in question.

(3) All laws made under this paragraph shall be submitted forthwith to the Governor
and, until assented to by him, shall have no effect.

1. Subs. by the Assam Reorganisatin {Meghalaya) Act, 1969 (55 of 1969), sec. 74 and Fourth Sch., for
clause (i) (w.e.l. 2-4.1970).

2. Afwr paragraph 3, paragraph JA has been inserted in its application to the state of Assam by the Sixth

Schedule to the Constitution {A d ) Act, 1995 {42 of 1995), sec-2, as under:

Afier paragraph 3, the following paragraph shall be inserted, namely .—

“3A, Additional powers of thc North Cachar Hills Autonomous Council and the Karbi Anglong
Autonomons Council to make Law—{I} Withour prejudice to the provisions of paragraph 3, the
North Cachar Hills Autonomous Council and the Karbi Anglong Autonumous Council within their
respective districts, shall have power to make laws with respect 10—

(a) industries, subject to the provisions of entries 7 and 52 of List 1 of the Seventh Schedule;

(b) communications, that is to say, roads, bndges. femes and other means of communication not
specified in List 1 of the S h Schedute; 3 ropeways, inland waterways and
traffic thereon subject to the provision of List 1 and List 1 of the S:vcnth Schedule with regard 10 such
waterways; vehicles other than hanically lled vehicles;  (¢) prescrvation, protection and
improvement of stock and prevention of ummal dlsenses. vetcrinary training and practice; cattle pounds;

(d} primary and secondary education; {e) agrculure including agricultural education and
research, protection againsi pests and prevention of plant discases; (f) fisherics;  (g) water, that
is to say, watcr supplies, irrigation and canals, drainage and embankments, water storage and water
power subject 1o the provisions of entry 56 of List 1 of the Seventh Schedule;  (h) social sccurity and
social insurance; employment and unemployment; (i} flood control schemes for protection gff
villages, paddy fields, maskets, towns, erc, (nol of technical mature);  (j) themtre and dramatic
performances, cinemas subject lo the provisions of entry 60 of List I of the Seventh Schedule; :por{s_
entertai and ts; (k) public health and sdnitation, hospitals and dispensarics, |

(1} minor imigation:  {m) tade and c e in, and the productior, supply and distribution of,
fnod sluft's. callle fodder, aw cotton and raw jute;  (n) liberarics, museums and the similar

licd or fi d by the State; ancient and historical monsments and records other than
those declarcd by or under any law made by Parliament to be of natioral importance; and

(o) alicnation of land.

{2) All laws made by th¢ Nonh Cacher Hills Aulonomous Council and the Karbi Anglong
Autonomous Council under paragraph 3 or undee this paragraph shall, in so far as they rebate 1o matters
specified in List 111 of the Seventh Schedule, be submitted forthwith to the Governor who shall reserve
the same for the ideration of the Presid

(3) When a law is reserved for the consideration of the President, the President shall declare either
that he assents (o the said law or that he withholds assent therefrom:

Provided that the President may direct the Governor 10 retum the law fo the North Cachar Hills
Autonomous Council or the Karbi Anglong Aulonomous Council, as the case may be, together with a
message requesting thar the said Council will reconsider the law of any specified provisions thercof and,
in particular, will. consider the desirability of introducing any such J as he may rece
in his message and, when the law is so returned, the said Council shall consider the law accordingly
within a peniod of six months from the date of receipt of sach message and, if the law is again passed
by the said Council with or without amendinent it shall be presented again to the President for his
censideration.”
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4. Administration of justice in antonomous districts and avtonomous regions.—
) The Regional Council for an autonomous region in respect of areas within such
gion and the District Council for an autonomous district in respect of areas within the
strict other than those which are under the authority of the Regional Councils, if any,
ithin the district may constitute village councils or courts for the trial of suits and cases
etween the parties all of whom belong te Scheduled Tribes within such areas, other
an suits and cases to which the provisions of sub-paragraph (1) of paragraph 5 of this
chedule apply, to the exclusion of any court in the State, and may appoint suitable
rsons 1o be members of such village councils or presiding officers of such courts, and
ay also appoint such officers as may be necessary for the administration of the laws
ade under paragraph 3 of this Schedule.

(2) Notwithstanding anything in this Constitution, the Regional Council for an
stonomous region or any court constituted in that behalf by the Regional Council or,
“in respect of any area within an autonomous district there is no Regional Council, the
istrict Council for such district, or any court constituted in that behalf by the District
ouncil, shall exercise the powers of a court of appeal in respect of all suits and cases
jable by a village council or court constituted under sub-paragraph (1) of this paragraph
ithin such region or area, as the case may be, other than those to which the provisions
f sub-paragraph (1) of paragraph 5 of this Schedule apply, and no other court except
e High Court and the Supreme Court shall have jurisdiction over such suiis or cases.

(3) The High Counl[“'] shall have and exercise such jurisdiction over the suits and
ases to which the provisions of sub-paragraph (2) of this paragraph apply as the
overnor may from time to time by order specify.

(4) A Regional Council or District Council, as the case may be, may with the previous
pproval of the Governor make rules regulating—

(a) the constitution of village councils and courts and the powers to be exercised
by them upder this paragraph;

(b) the procedure to be followed by village councils or counts in the trial of suils
and cases under sub-paragraph (1) of this paragraph;

(c) the procedure to be followed by the Regional or District Council or any court
constituted by such Council in appeals and other proceedings under sub-para-
graph (2) of this paragraph;

(e the enforcement of decisions and orders of such Councils and courts;

(e} all other ancillary matiers for the carrying out of the provisions of sub-
paragraphs (1) and (2) of this paragraph.

2[(5) On and from such date as the President may, 3[.'11'lcr consulting the Governmenl
f the State concerned), by notification appoint in this behalf, this paragraph shall have
ffect in relalion to such awtonomous district or region as may he specified in the
otification, as if—

1. The words “of Assam” omitied by the Nonh-Easstiem Areas {Reorganisation) Act, 1971 (81 of (971),
sec. 71(i) and Eighth Sch. (w.e.l. 21-1-1972).

2. Ins. by the Assam Reorganisation (Meghalaya) Act, 1969 (55 of 19691, scc. 74 and Fourth Sch. (w.e.f.
24-4-1970).

). Subs. by the North-Eastern Areas (Reorganisation) Act, 1970 (81 of 197L), sec. 71(i) and Eighth Sch.,
for cenain words (w.ed. 20-1-1972).
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(i) in sub-paragraph (1}, for the words “between the parties all of whom belong ¢
Scheduled Tribes within such arcas, other than suits and cases 1o which th
provisions ol sub-paragraph (1) of paragraph 5 of this Schedule apply,” the
words “not being suits and cascs of the nature referred to in sub-paragraph (1
ol paragraph 5 of this Schedule, which the Governor may specify in thi
behall*, had been substituted;

(ii) sub-paragraphs (2) and {3) had been omitted;

(i) in sub-paragraph (4)—

{@) for the words *A Regional Council or District Council, as the case may
be, may with the previous approval of the Governor make rules regulat
ing”, the words 'The Governor may make rules regulating’ had bee
substituted; and

(&) for clause {a), the following clause had been substituted, namely:—
“(a) the constitution of village councils and courts, the powers o bx
exercised by them under this paragraph and the courts to which appeal
from the decisions of village councils and courts shall lie;”

{¢) for clause {c), the following clause had been substituted, namely:—
“(c) the transfer of appeals and other proceedings pending before th
Regional or District Council or any court constituted by such Counci
immediately before the date appointed by the President under sub-para
graph (5)%" and

{d) in clause (¢), for the words, brackets and figures *‘sub-parpgraphs (1) and (2)"
the word, brackets and figuré **sub-paragraph (1)** had been substituted. |

5. Conferment of powers under the Code of Civil Procedure, 1908, and the Code o
Criminal Procedure, 1898,' on the Regional and District Councils and on certain court
and officers for the trial of certain svils, cases and offences.—(1) The Govemor may, fo
the trial of suils or cases atising out of any law in force in any autonomous district or regiol
being a law specified in that behalf by the Governor, or for the trial of offences punishable
with death, transportation for life, or imprisonment for a term of not less than five years unde
the Indian Penal Code or under any other law for the time being applicable to such distdct o
region, confer on the District Council or the Regional Council having authority over sucl
district or region or on courts constituted by such District Council or on any officer appointes
in that behalf by the Governor, such powers under the Code of Civil Procedure, 1908, or a
the case may be, the Code of Criminal Procedure, 1898, as he deems appropriate, and there
upon the said Council, count or officer shall try the suits, cases or offences in exercise of th
powers so conferred.

(2) The Govemor may withdraw or modify any of the powers conferred on a District Coun
cil, Regional Council court or officer under sub-paragraph (1) of this paragraph.

(3} Save as expressly provided in this paragraph, Code of Civil Procedure, 1908, and th
Code of Criminal Procedure, 1898 shall not apply fo the trial of any suits, cases or offence
in an autonomous district or in any autonomous region to which the provisions of this para
graph apply.

2[(d) On and from the date appointed by the President under sub-paragraph (5) of paragrap!
4 in relation to any autonomeous district or autonomous region, nothing contained in this paragrapl

1. See now the Code of Criminal Procedure, 1973 (Act 2 of 1974).
2. Ins. by the Assam Reorganisation (Meghataya) Act, 1965 (55 of 1965), sec. 74 and Fourth Sch. (w e.{. 24-1970
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ail, in ils application to that district or region, be deemed to authorise the Governor to confer
n the District Council or Regional Council or on courts constituted by the District Council
ny of the powers refermed to in sub-paragraph (1) of this paragraph.]

'[6. Powers of the District Council ta establish primary schools, ete.—(1} The District
ouncil for zn mutonomous district may establish, construct, or manage primary schools, dispensaries,
arkeets, 2feattle pounds), femies, fisherics, rads, mad transport and waterways in the district and may,
ith the previous approval of the Govemor, make regulations for the regulation and control thereof
i, in particular, may prescribe the language and the manner in which primary education shall be
nparteet in the primary school in the district.

(2) The Governor may, with the consent of any District Council entrust either conditionally
r unconditionally to that Council of to its officers functions in relation to agriculture, animal
ushandry, community projects, co-operative soctelics, social welfare, village planhing or any
ther matter to which the execulive power of the Slale"[”'] extends.)

7. District and Regional Funds.—({) There shall be coenstituted for each astonromous
istrict, a District Fund and for cach autonomous region, a Regional Fund to which shall be
redited all moneys received respeclively by the District Council for that district and the
egional Council for that region in the ¢course of the administration of such district or regien,
s the case may be, in accordance with the provisions of this Constitution.

*(2) The Governor may make rules for the management of the Disirict Fund, or, as the
is¢ may be, the Regional Fund and for the procedure to be followed in respect of payment
[ moncy into the said Fund, the withdrawal of moneys therefrom, the custedy of moneys
werein and any other matter connected with or ancillary to the matters aforesaid.

{3) The accounts of the District Council or, as the case may be, the Regional Council shall
e kept in such form as the Comptroller and Auditor-General of India may, with the approvat
[ the President, prescribe,

(4) The Comptroller and Auditor-General shall cause the accounts of the District and
egional Councils to be audited in such manner as he may think fit, and the reports of the
‘'omptroller and Auditor-General relating to such accounts shall be submitied to the Governor
‘ho shall cause them to be laid before the Council.]

8. Powers to assess and collect land revenue and to impose taxes.—(1) The Regional
ouncil for an autonomous region in respect of all within such region and the District Council
ar an autonomous district in respect of all lands within the district except those which are in
le arcas under the authority of Regional Councils, if any, within the district, shall have the
swer to assess and collect revenue in respect of such lands in accordance with the principles
i the time being followed S[by the Government of the State in assessing lands for the purpose
f land revenue in the State generaily].

(2) The Regional Council for an autonomous region in respect of areas within such region
1d the District Council for an autonomous district in respect of all areas in the district except
0se which are under the authority of Regional Councils, if any, within the distnct, shall have

I. Subg, by the Assam Reocganisation (Meghalaya) Act, 1969 (55 of 1969). sec. 74 and Fourth Sch., for

paregraph 6 (w.c.f. 2-4-1970).

Suba. by the Repeating and Amending Act. 1974 (56 of 1974), sec. 4, for “cantie ponds™.

3. The words “of Assam oc Mceghalaya, as the case may be”, omitied by the North-Eastern Arcas
(Reorganisation) Act, 1971 {81 of 1971), sec. 71 (i) and Eighth Sch. (we.F. 21-1-1972).

4, Subs, by the Assam Reorganisation (Meghalaval Act, 1969 (55 of 1969), sec. 74 and Fourth Sch., for
sub-pangraph (2) (w.c.f. 2-4-1970).

5. Subs. by the North-Eastern Arcas (Reorganisation} Act, 1971 (81 of 1971), sec, 7(i} and Eighth Sch,
for certain words (w.e.l. 21-1-1972).

M
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power to levy and collect taxes on lands and building, and (olls on persons, resident with
such areas.

(3) The District Council for an autonmmous district shall have the power to levy and colie
all or any of Lthe following takes within such district, that is to say,—

(a} taxes on professions, trades. calling and employments;

(b} taxcs on animals, vehicles and boats;

{c} taxes on the entry of goods into a market for sale therein, and tolls «
passengers and goods carried in ferries; and

{d) taxes for the maintenance of schools, dispensaries or roads.

(4) A Regional Council or District Council, as the case may be, may make regulations
provide for the levy and collection of any of the taxes specified in sub-paragraphs (2) amd (
of this paragraph Ifand every such regulation shall be submitied forthwith to the Govern
and, until assented (o by him, shall have no effect.]

%9, Licences or leases for the purpose of prospecting for, or extraction of, minerals.-
{1} Such share of the royalties accruing cach year from licences or leases for the purpose
prospecting for, or the extraction of, mincrals granted by *|the Government of the Siat
in respect of any area within an autonomous district as may be agroed upon between [t
Government of the State] and the District Council of such district shall be made over to th
District Council.

(2) If any dispute arises as to the share of such royalties 10 be made over to a Distri
Council, it shall be referred 1o the Governor for determination and the amount determined t
the Governor in his discretion shall be deemed to be the amount payable under sub-paragray
(1) of this paragraph to the District Council and the decision of the Governor shall be final

*10. Power of District Council to make regulations for the contrel of money-lendin
und trading by non-tribals.—(1) The District Council of an autonomous district may mab
regulations for the regulation and control of moncy-lending or irading within the district ¢
persons other than Scheduled Tribes resident in the district.

(2) In particular and without prejudice to the gencrality of the foregoing power, suc
regulations may—

(a) prescribe that no one except the holder of a licence issued in that behalf sha
tarry on the business of money- lending;

1, Ins, by the Assam Reorganisation {Mcghalaya) Act, 1969 (55 of 1969), sec. 74 and Founh Sc
iwel 2-4 1970).
2. Paragrzph 9 has been amended in its application to the States of Tripura and Mizoram by the Six
Schedule to the Constitution {Amend ) Act, 1988 (67 of 1938) scc. 2, as under :
After sub-paragraph (2}, the following sub-paragraph shall be inscricd, namely :—
“(3) The Governor may, by order, direct that the share of royalties to be made over to a District Coung
unider this paragraph shall be made over 1o that Council within a period of one year from the daie of ar
ApT under sub-parzgraph (1) or, as the case may be, of any determination under sub-paragraph (2)
3. Scbs. by the North-Eastem Arcas {Reorganisation) Act, 1971 (81 of t971), sec. 71{i) and Eighth Sct
for “the Govemment of Assam™ (w.e.l. 21-1-1972).
4. Pamgraph 10 has been amended in its application o (he States of Tripura and Mizoram by the Six
Schedule 16 the Cy itution (A d ) Act, 1988 (67 of 1988), sec. 2, as under :
(a) in the heading, the words by non-tribals™ shall be omitted;
(b} in sub-paragraph (1), the words *'otker than Scheduled Tribes” shall be omitted;
() im sub-paragraph (2), for clause (d), the following clause shall be substituted, namely: —
“(d) pretcribe that no person resident in the district shall canry on any trade, whether wholesale or
retail, except under a licence issucd in that behalf by the District Council.™




Sixth Sch. The Conxtitution af Indie 335

(/) prescribe the maximum rate of interest which may be charged or be recovered
by a moncy-lender;

(c) provide lur the maintenance of accounts by money-lenders and for the inspec-
tion of such accounts by officers appointed in that behalf by the District Coun-
cil;

(e) preseribe that no person who is not a member of the Schedule Tribes resident
in the district shall carry on wholesale or retain business in any commodily
exvept under a licence issued in that hehalf hy the District Council:

Provided that no regulations may be made under this paragraph unless they are passed
by a majority of not less than three-fourths of the total membership ol the District Council:

Provided further that it shall not be competent under any such regulations to refuse
the grant of a licence 1o 2 money-lender or a trader who has been carrying on business
within the district since before the time of the making of such regulations.

(3} All regulations made under this paragraph shal! be submitted forthwith to the
Governor and, until assented o by him, shatl have no effect,

11. Publication of laws, rules and regulations made under the Schedule.—All
laws, rules and regulations made under this Schedule by a Distfict Council or 2 Regional
Council shall be published forthwith in the Official Garcue of the State and shall on
such publication have the force of law,

12 i[AppIicaiion of Acts of Parliament and of the Legislature of the State of
Assam to autonomous districts and autonomous regions in the State of Assam].—

(1) Notwithstanding anything in this Constitution,—

(a) no Act of the "[Legislalurc of the Siate of Assam] in respect of any of the matters
specified in paragraph 3 of this Schedule as matlers with respect 10 which a
District Council or a Regional Council may make laws, and no Act of the
Jll,egislalun: of the State of Assam| prohibiting or restricting the consumption
of any non-distilled alcohelic liquor shall apply to any autonomous district or
autonomous region ‘lin the Statc] unless in either case the District Council for
such district or having jurisdiction over such region by public notification so
directs, and the District Council in giving such direction with respect of any Act
may direct that the Act shall in its application to such district or region or any part
thereof have effect subject to such exceptions or modifications as it thinks fit;

(b) the Governor may, by public notification, direct that any Act of Parliament or
of the 3[chislaturc of the State of Assam] to which the provisions of clause (a)
of this sub-paragraph do not apply shall not apply to an autonomous district or

3. Paragraph 12 has born amended in its application to the Stale of Assam by the Sixth Schedule to the
Constitution (Amendment) Act, 1995 (42 of 1995), se¢, 2, as under ¢
In paragraph 12, in sub-paragraph (1), for the words and figure “matters specified in paragraph 3 of this
Schedulc”, the words, figures and letier “matters specified in paragraph 3 or paragraph 3A of this
Schedule™ shall be substituted.

2. Sabs. by the Nonh-Eastemn Areas (Reorganisation) Act, 1971 (81 of 1971), sec. 71 and Eighth Sch.. for
ihe heading (wef 21-1-1972).

3. Subs. by the North-Eastern Arcas {Reorganisation} Act, 1971 (81 of 1971), sec, 71 (i) and Eighth Sch.,
for "Legislature of the Stae™ (w.e.f. 21-1- 1972).

4. ins. by the Nonth-Eastem Areas (Ileorganismio;) Act, 1971 (81 ot 1971}, sec, ?1{i} and Eighth Sch.,
(wel 21-1- 1972).
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any autonomous region 'fin the State), or shall apply 1o such district or regio
or any part thereof subject to such exceptions or modifications as he may specif
in the notification.

{2) Any direction given under sub-paragraph { I} of thus paragraph may be given s

as to have retrospective effect,

2(12A. Application of Acts of Parliament and of the Legislature of the State o

Meghalaya to autonomous districts and autonomous regions in the State o
Meghalaya.—Notwithstanding anything in this Constitution,—

(a) if any provision of a law made by a District or Regional Council in the State o
Meghalaya with respect to any matter specified in sub-paragraph (1) of para
graph 3 of this Schedule or if any provision of any regulation made by a Distric
Council or a Regional Council in that State under paragraph 8 or paragraph 1(
of this Schedule, is repugnant to any provision of a law made by the Legistatun
of the State of Meghalaya with respect to that matter, then the law or regulatior
made by the District Council or, as the case may be, the Regional Counci
whether made before or after the law made by the Legislature of the State o
Meghalaya, shall, to the extent of repugnancy, be void and the law made by tix
Legislature of the State of Mcghalaya shall prevail;

(b) the President may, with respect to any Act of Parliament, by notification, direc
that it shall not apply to an autonomous district or an autonomous region in the
State of Meghalaya, or shall apply to such district or region or any part thereol
subject to such exceptions or modifications as he may specify in the notification
and any such direction may be given so as to have retrospective effect.]

J12AA. Application of Acts of Parlinment and of the Legistature of the State of
Tripura to the autonomous district and autonomous regiens in the State of
Tripura.—Notwithstanding anything in this Conslitution,—

(a) no Act of the Legislature of the State of Tripura in respect of any of the matters
specified in paragraph 3 of this Schedule as matiers with respect 1o which 2
District Council or a Regional Council may make laws, and no Act of the
Legislature of the State of Tripura prohibiling or restricting the consumption of
any non-distilled alcohetic liquer shall apply 1o the autonomous district or ar
attonomous region in that State unless, in either case, the District Council fos
that district or having jurisdiclion over such region by public notification se
directs, and the District Council in giving such direction with respect to any Adt
direct that the Act shall, in its application to that district or such region or any
part thereof, have effect subject to such exceptions or modifications as it thinks fit

(b) the Governor may, by public notification, direct that any Act of the Legislatur
of the State of Tripura to which the provisions of clause (4) of the sub-paragraph
do not apply, shall not apply to the avtonomous district or an autonomous region

!, Ins. by the North-Eastern Arcas (Reorganisation) Act. 1971 (81 of 1971), sec. T1(i) and Eighth Sch.,
(w.ef 21-1- 1972). !

2. Subs, by the North-Eastern Areas (Reorganisation) Act, 1971 {81 of 1971}, scc. 71 and Bighth Sch.. for
paragraph [2A (w.e.l. 21-1-1972).

3. Subs. by rhe Sixth Schedule to the Constitulion (Amendiment) Act, [958 (67 of 1988), sec. 2. [on
paragraphs 12AA and [2B. Earlier paragraph {2AA weas ins. by the Constitution (Forty-ninth
Amendment) Act, 1984, sec. 4 {w.e.f, [-4- 19R3),



Sixth Sch. The Constitution of India 337

in that State, or shall apply to that district or such region, or any part thereof,
subject 1o such exceptions or modifications, as he may specify in the notifica-
tion;

(c) the President may, with respect to any Act of Parliament, by notification, direct

that it shall not apply to the autonomous district or an autonomeus region in the
State of Tripura, or shall apply to such district or region or any pan thereof,
subject to such exceptions or modifications as he may specify in the notification
and any such direction may be given s0 as to have retrospective effect.}-

12B. Application of Acts of Parliament and of the Legislature of the YState]

of Mizoram to autonomous districts and autonomous regions in the *[State] of
Mizoram.—Notwithstanding anything in this Censtitution,—

(a) no Act of the Legislature of the State of Mizoram in respect of any of the matters

specified in paragraph 3 of this Schedule as matters with respect to which a
District Council or a Regional Council may make laws, and no Act of the
Legislature of the State of Mizoram prohibiting or restricting the consumption
of any non-distilled alcoholic liquor shall apply to any autonomous district or
autonomous region in that State unless, in cither case, the District Council for
such district or having jurisdiction aver such region, by public notfication, so
directs, and the District Councii, in giving such direction with respect to any
Act, may direct that the Act shall, in its application to such district or region or
any part thereof, have effect subject to such exceptions or modifications as it
thinks fit;

(b) the Governor may, by public notification, direcl that any Act of the Legislature

of the State of Mizoram to which the provisions of clause (a) of this sub-para-
graph do not apply, shall not apply to an autenomous district or an autonomous
region in that State, or shall apply to such district or region, or any part thereof,
subject 1o such exceptions or modifications, as he may specify in the notifica-
tion;

{c) the President may, with respect to any Act of Parliament, by notification, direct

that i shall not apply to an autonomous districl Of an aUTCNOMOUS region in
the Stale of Mizoram, or shall apply to such district or region or any part
thereof, subject to such exceptions or modifications as he may specify in the
natification and any such direction may be given so as to have retrospective
effect.}

13, Estimated receipts and expenditure pertaining to autonomous districts to be

shown separately in the annual financial statement.—The estimated receipts and
cxpenditure pertaining to an autonomous district which are to be credited to, or is to be
made from, the Consolidated Fund of the Slulc“["‘] shall be first placed before the
District Council for discussion and then alter such discussion be shown separately in

2.
1

Subs by the Govemmment of Union Temitorics (A d Act. 1971 (83 of ¥971), sec. 13, for
paragraph 128 (w.c.l. 29-4-1972).

Subs by the State of Mizoram A, 1986 (34 of 1986). scc. 39, for "Union Terrilory” (w.c.f. 20-2-1987).
The words “of Assam™ omitied by the North-Eastern Areas (Reorganisation) Act, 1971 (81 of 1971),
see. 71 and Eighth Sch. (w.e f 21-1-1972).
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the annua! financial statement of the State to be laid before the Legislature of the State
under article 202.

'14. Appointment of Commission to inquire into and report on the administra.
tion of autonomous districts and autenomous regions.—(1) The Governor may at any
time appoint a Commission to cxamine and report on any mailter specified by him
relating to the administration of the autonomous districts and autonomous regions in the
State, including matters specified in clauses (¢), {d), (¢) and (f) of sub-paragraph (3) of
paragraph | of this Schedule, or may appoint a Commission to inquire into and repon
from time 10 time on the administration of autonomous districts and autonomous regions
in the State gencrally and in particular on—

(a) the provision of educational and medical facilities and communications in such
districts and regions; :
(b} the need for any new or special legislation in respect of such districts and
regions; and
(c) the administration of the Jaws, rules and regulations made by the District and
Regional Councils,
and define the procedure 1o be followed by such Commission.

(2) The repont of every such Commission with the recommendations of the Governor
with respect therelo shall be laid before the Legislature of the State by the Minister
concerned togethet with an explanatory memorandum regarding the action proposed to
be taken thereon by 2[lhe Government of the State].

(3) In allocating the business of the Government of the State among his Ministers the
Governor may place one of his Ministers specially in charge of the welfare of the
autonomous districts and autonomous regions in the State.

Y15, Annulnient or suspension of acts and resolutions of District and Regional
Councils.—{1} If at any time the Governor is satisfied that an acl or resolution of 1
District or a Regienal Council is likely 10 endanger the safety of India Yor is likely té
be prejudicial to public order), he may annul or suspend such act or resolution and také
such steps as he may consider necessary (including the suspension of the Council and
the assumption to himself of all or any of the powers vested in or exercisable by the
Council) to prevent the commission or continuance of such aci, or the giving of effect
to such resolution.

I. Paragraph 14 hat been amended in its application to the State of Assam by the Sixth Schedule to the
Constitution (Amendment) Acl, 1995 {42 of 1995), sec. 2, as under :
In paragraph 14, in sub-paragraph (2}, the words “with the rec dati of the Gi r with
respect thereto™ shall be omitted.

2. Swubs. by the Novth-Eastern Areas (Reorganisation) Act, 1971 (81 of 1971), sec, 71 and Eighth Sch., for
“the Government of Assam” (w.e.f. 21-1-1972),

3. Paragraph 15 has been amended in its application 1o the States of Tripura and Mizoram by (he Sixth
Schedule to the Constitution (A d ) Act. 1988 (67 of 1988), scc. 2 as under :
In syb-paragraph (2) ;
(a} In the opening paragraph for the words “by the Legislature of ihe Statc. the words "by him™ shall bx
subsniueed; -
(b) the proviso shall be omitied.

4. Ins, by the Assam Reorganisation (Meghalaya) Act, 1969 (55 of 1969}, sec. 74 and Fourth Sch. (w.ef
2-4-1970).
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(2) Any order made by the Governor under sub-paragraph (1), of this paragraph together
with the reasons therefor shall be laid before the Legislature of the Stale as soon as possible
and the order shall, unless revoked by the Legislature of the State, continue in force for a
period of twelve months from the date on which it was so made:

Provided that if and so often as a resolution approving the continuance in force' of such
order is passed by the Legislature of the State, the order shall unless cancelled by the Governor
continue in force for a further period of twelve months from the date op which under this
paragraph it would otherwise have ceased to operate.

116. Dissolution of a District or a Regional Council.—"{(]]) The Governor may on the
recommendation of a Commission appointed under paragraph 14 of this Schedule by public
notification order the dissolution of a District or a Regional Council, and—

(a) direct that a fresh general election shall be held immediately for the reconstitution
of the Council, or

(b) subject to the previous approval of the Legislature of the State assume the administra-
tion of the area under the authority of such Council himself or place the administra-
tion of such area under the Commission appointed under the said paragraph or any
other body considered suitable by him for a period not exceeding twelve months :

Provided that when an order clause (a) of this paragraph has been made, the Governor may
take the action referred to in clause (b) of this paragraph with regard to the administration of
the area in question pending the reconstitution of the Council on fresh general election :

Provided further that no action shall be taken under clause (5) of this paragraph without
giving the District or the Regional Council, as the case may be, an opportunity of placing its
views before the Legislature of the State.

2) If at any time the Governor is satisfied that a situation has arisen in which the
administration of an autonomous district or region cannot be carried on in accordance with
the provisions of this Schedule, he may, by publi¢ notification assume to himself all or any
of the functions or powers vested in or exercisable by the District Council or, as the case may
be, the Regional Council and declare that such functions or powers shall be exercisable by such
person or authority as he may specify in (his behalf, for a period not exceeding six months :

Provided that the Governor may by a further order or orders extend the operation of the
initia} order by a period not exceeding six months on each occasion.

(3) Every order made under sub-paragraph (2) of this paragraph with the reasons therefor
shall be Jaid before the Legislature of the State and shall cease (o operate at the expiration of
thirty days from the daie on which the $1ate Legislature first sits after the issue of the orders
unless, before the expiry of that period it has been approved by the State Legislature.]

17. Exclusion of areas from autonomeus districts in forming constituencies in such
districts.—For ihe purposes of elections to *[the Legislative Assermbly of Assam or

I. Pomgraph 16 ks boen amended in its application to the States of Tripura and Mizoram by the Sixth
Schedyle to the Constitution (Amendment) Act, 1988 (67 of 1938), scc. 2, a5 under:
{a} in sub-paragraph (1), the words “subject to the previous approval of the Legistature of the State™
occuring in clause (b), and the second proviso shal) be omited;
(b) for swb-parngraph {3), the following sub-paragraph shall B¢ substituted, namely:—
“(3) Every order made under sub-paragraph (1) or sub-paragraph {2) of this paragraph, along with the
reasons therefor shall be laid before the Legislasure of the State,” - .
2. Pargraph 16 renumbered as sub-paragmph (1) thereof by the Asgam Reorganisation (Meghalaya) Act,
1969 {55 of 1969), sec. 74 and Founth Sch. (w.e.l. 2-4-1970).
3. Ins. by the Assam Reorganisation (Mcghalayal Act, 1969 (55 of 1969), £2c. 74 and Fourth Sch, (w.e.[. 2-4-1970).
4. Subs. by ibe Norh-Eastern Areas (Reorganisation) Act, 1971 {BI of 1971), sec. 71 and Eighth Sch., for
“the Legislative Astembly of Azsam” (w.e.l. 21-1-1972),
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Mecghalaya or Tripura, *[or Mizoram]}], the Governor may by order declare that any area
within an autonemous district [in the State of Assamn or Meghalaya 'lor Tripura] Z[or
Mizoram], as the case may be, shall not form part of any constituency to fill a seat or seats
in the Assembly reserved for any such district but shall form part of a constituency to fili 2
seal or seats in the Assembly not so reserved to be specified in the order.

4[uc'

19. Transitional previsions.—(1) As soon as possible after the commencement of this
Constitution the Governor shall take steps for the Constitution of a District Council for
vach autonomous district in the State under this Schedule and, until a District Council is
so constituted for an autonomous district, the adminisiration of such district shall be vested
in the Govermnor and the following provisions shall apply to the administration of the areas
within such district instcad of the foregoing provisions of this Schedule, namely:—

(@) no Act of Parliament or of the Legislature of the State shall apply to any such area
unless the Governor by public notification so directs; and the Governor in giving
such a direction with respect 1o any Act may directs that the Act shali, in its applica-
tion 1o the area or to any specilied part thereof, have effect subject to such exceptions
or modifications as he thinks fit,

(#) The Governor may make regulations for the peace and good govemment of any such
area and any regulations so made may repeal or amend any Act of Parliament or of
the Legislature of the State or any existing law which is for the time being applicable
to such arca,

(2) Any dircction given by the Govemnor under clause {a) of sub-paragraph (1) of this
paragraph may be given so as to have retrospective effect.

{3 All regulations made under clause (b} of sub-paragraph (1} of this paragraph shali be
submitted forthwith to the President and, until assented to by him, shall have no effect.

*(20. Tribal areas.—(1) The areas specified in Parts [, 1l §(I1A] and I of the wable below
shall respectively be the tribal areas within the State of Assam, the State of Meghalaya S[the
State of Tripura] and the "[State] of Mizoram.

(2) *{Any reference in Pan 1, Part 11, or Part 101 of the table below] to any district shall be
construed as a reference to the temitories comprised within the autonomous district of that
name existing immediately before the day appointed under clause (b) of section 2 of the North-
Eastern Areas (Reorganisation) Act, 1971;

Provided that for the purposes of clauses (¢} and (/) of sub-paragraph (1) of paragraph 3,
paragraph 4. paragraph 5, paragraph 6, sub-paragraph (2), clauses {(2). (b} and (d) of sub-para-
graph (3) and sub-paragraph (4) of paragraph 8 and clause {d) of sub-paragraph (2) of para-
graph 10 of this Schedule, no part of the area comprised within the municipality of Shillong
shall be deemed to be within the *{Khasi Hills District].

Ins. by the Congtitulion (Forty- ninth Amendmem) Act, 1984, sec. 4 (w.cf. i-4-1985).

Ins. by the Nont-Exstem Aneas (Reorganisation) A<t. (571 (81 of 1971} =£c. 71 and Eighth Sch (w.ef. 21-1-1972).
Ins. by the State of Mizoram Act, 1986 (34 of 1986}, scc. 39 (w.c.l. 20-2-1987).

Paragraph |8 omitied by the Staae of Mizocam Act, [986 (34 of 19386), sec. 71 and Eighth Sch. (we.f. 21-1- 1972).
Subs. by the Siate of Mizoram Act, 1986 (34 of 1986), sec. 71 and Eighth Sch., for parsgraphs 20 and
20A (w.e.f. 21-1-1972),

Ins. by the Constitution (Fosty-cinth Amendment) Act, 1984, tec. 4 (we.f. 1-4. 1985).

Subs. by the State of Mizoram Act. 1936 (34 of [986) sec, 39, for “Union teftitory™ (w.c f. 20-2-1987).
. Subs. by the Constitwticn (Forty-ninth Amendment) Act, 1984, sec. 4 (w.e.i. |-4-1985).

. Subs. by the Government of Meghalays Notification DCA 31/72/1 1, dated the 14th fune, 1973, Gazctee
of Meghalaya, PL. VA, dated 23-6-1973, p. 200

O

© oo
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'[(3) The reference in Part 1IA in the table below to the “Tripura Tribal Areas District’
thall be construed as a reference 1o the territory comprising the tribal areas specified in the
“irst Schedule to the Tripura Tribal Autonomous District Council Act, 1979.)

TABLE

PART1
1. The North Cachar Hills Disirict.
2. Y[The Karbi Anglong District.]

PARTTI
3[1. Kasi Hills District,
2. Jaintia Hills District.)
3. The Garo Hills District.

S[PART IIA

Tripura Tribal Areas District.]

PART (I

5[:0]
®I1. The Chakma District.
7[2. The Mara District.
3. The Lai District.]]
8[20A. Dissolution of the Mizo-District Council.—(1) Notwithstariding anything in this
Schedule, the District Council of the Mizo District existing immediately before the prescribed
date (hereinafter referred to as the Mizo District Council) shall stand dissolved and cease to
exist.
(2) The Administrator of the Union territory of Mizoram may, by one or more orders,
provide for all or any of the following matters, namely :—
(a) the transfer, in whole or in part, of the assets, rights and liabilities of the Mizo District
Council (including the rights and liabilities umder any contract made by it) to the
Union of to any other authorty;
(b) the substitution of the Union or any other authority for the Mizo District Council,
or the addition of the Union or any other authority, as a party to any legal proceedings
to which the Mizo District Council is a party;

1. Ins. by the Constitution {Forty-ninth Amendment) Act, (984, sec. 4 (w.e.l. 1-4-1985).

2. Subs. by the Government of Assam Notification T-A D/R/I LS74/47, dated 14th October, 1976, for
“The Mikir Hills District”,

3. Subs. by the Govemment of Meghalaya Notification DCA 3177211, dated 14th fune, 1973, Gazette of

- Meghalaya, Pr. VA, dated 23-6-1973, p.200.

4, Ins. by the Constitution (Forty-ninth Amendment) Act, 1984, sec, 4 (w.e.l. 1-4-1985).

5. The words “The Mize District” omitted by the Government of Union Termitories {Amendment) Act,
1971 (83 of 1971), sec. 13 (w.e.f. 294 1972).

6. lIns. by the Mizoram District Councils (Misceltancous Provisions} Order 1972, published in the
Mizornn Gazette, 1972, dated the 5th May, 1972, Vol. I, Pt T, p. 17 (we.f. 29-4-1972).

7. Subs, by the Sixth Schedule te the Constitution (A d ) Act, 1988 (67 of 1988}, sec. 2, for serial
numbers 2 and 3 and the entries relating thereto.

8. Subs.by the Government of Union Termritories (Amendmemt) Act, 1971 (83 of 1971), scc. 13, for
paragraph 20A (w.e.f. 29-4- 1972).
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(c) the transfer or re-employment of any employees of the Mizo District Council to or
by Lhe Union or any other authority, the terms and condilions of scrvice applicable
to such employees after such transfer or re-employment;

(d) the continuance of any laws, made by the Mizo District Council and in force
immediately before its dissolution, subject o such adaptations and modificalions,
whether by way of repeal or amendment, as the Administrator may make in this
behalf, until such laws are altered, repealed or amended by a competent Legislature
or other competent authority;

(e) such incidental, consequential and supplementary matters as the Administrator
considers necessary.

Explanation.—In \his paragraph and in paragraph 20B of this Schedule, the expression
*prescribed date’ means the date on which the Legislative Assembly of the Union terrilory of
Mizoram is duly constituted under and in accordance with the provisions of the Governmenl
of Union Territories Act, 1963.

'20B. 2Autonomous regions in the Union territory of Mizoram to be autonomous
districts and transitory provisions consequent thereto.—{1) Notwilhslanding anything in
this Schedule,—

{a) every autonomous region exisling immediately before the prescribed date in the
Union territory of Mizoram shall, on and from that date, be an aulonomous distrigt
in that Union temritory (hereafter referred to as the corresponding new district) and
the Administrator thereof may, by one or more onders, direct that such consequential
amendments as are necessary to give effect to the provisions of this clause shall be
made in paragraph 20 of this Schedule (including Pan III of the table appended to
that paragraph) and thereupon the said paragraph and the said Pan Il shall be deemed
(o have been amended accordingly;

(#) every Regional Council'of an autonomous region in the Union temitory of Mizoram

existing immediately before the prescribed date (hereafier referred to as the existing
Regional Council} shall, on and from that date and until a District Council is duly

L.

Afier paragraph 20B, the following paragraph has bocn inserted in its application to the Stales of
Tripura and Mizoram by the Sixth Schedule to the Constitution (A d } Act, 1988 {67 of 1988),
sec, 2, namely:-

“20BB. Exercise af dicretinnary powers by the Governor in the discharge of his functions—~The
Governor, in the discharge of his functions under sub-ppragraphs (2) and (3} of paragraph 1,
sub-paragraphs (1} and (7) of parograph 2. sub-paragraph (3} of pargraph 3, sub-paraggaph (4) of
paragraph 4, paragraph 5, sub-paragraph (1) of paragraph 6, sub-paragraph (2) of paragraph 7,
sub-paragraph {3) of paragraph 9. sub-paragraph (1) of paragraph 14, sub-paragraph (1} of paragraph 15
and sub-paragraphs (1} and (2) of paragraph 16 of this Schedule, shall, afrer fing the Council of
Ministers, and if he thinks it necessary, the Dmnct Counnl ot the Regional Council com:emcd lake
such action as he iders y in his di

. After paragraph 20B, paragraph 20BA has been mwned in its application to the Stae of Assam by the

Sizth Schedule to the Constitution (Amendment} Act, 1995 (42 of 1995), scc. 2, a3 under :
“20BA. Exercise of discrenionary powers by the Governnr in the discharge of his functinns.=-The
Governor in the discharge of his functions under sub-pamgraphs (2) and (3) of paragraph 1,
sub-paragraphs (1), (6). sub-parngraph {6A) excluding the fint provisc and sub-parmgraph (7} of
paragraph 2, sub-paragraph {3) of paragraph 3, sub-paragraph (4) of paragraph 4, paragraph 5,
sub-paragraph (1) of paragraph 6, sub-paragraph (2) of paragraph 7, sub-paragraph (4) of paragraph 8,
b-paragraph (3) of pamgraph 9, sub-paragraph (3) of paragraph 10, sub-paragraph (1) of paragraph
14, sub-paragraph (1) of paragraph 15 and sub-paragraphs (1) and (2} of paragraph 15 of this Schedule,
shall, afies consulting the Council of Ministers and the North Cachar Hills Amtonomous Coutcil or the
Karbi Anglong Autonomous Council, as the casc may be. take such action as he considers necessary in
his discretion™.
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conslituted for the corresponding new district, be deemed to be the District Council
of that district (hercafier referred 1o as the comesponding new District Council).

(2) Every member whether clected or nominated of an existing Regional Council shall be
deemed 10 have been clected or, as the case may be, nominated to the corresponding new
District Council and shall hold office until a District Council is duly constituted for the
corresponding new district under this Schedule.

{3) Until rules are made under sub-paragraph (7) of paragraph 2 and sub-paragraph (4) of
paragraph 4 of this Schedule by the camresponding new District Council, the rules made under
the said provisions by the existing Regional Council and in force immediately before the
prescribed date shall have effect in relation 1o the corresponding new District Councit subject
1o such adaptations and mexdifications ax may he made therein by the Administrator of the
Unioa territory of Mizoram.

(4) The Administrator of the Union termitory of Mizoram may, by one or more orders,
provide for all or any of the lollowing matters, namely:—

(@) the transfer in whole or in pant of the asscts, rights and liabilities of (he existing
Regional Council (including the rights and liabilitics under any contract made by it)
1o the corresponding new District Council;

{&) \he substilution of the comresponding new District Council for the existing Regional Coun-
cil as a party to the legal proceedings to which the existing Regional Council is party;

(c) the transfer or re-employment of any emplovees of the existing Regional Touncil to
or by the comesponding New District Council, the tcrms and conditions of service
applicable to such employees zler such transfer or re-employment;

(d) the conlinuance of any laws made by the cxisting Regional Council and in force
immediateiy before the prescribed date, subject (o such adaptations and
modifications, whether by way of repeal or amendment, as the Administrator may
make in this behalf until such laws are aliered, repealed or amended by a competent
Legislalure or olther competent authority:;

(e) such incidental, consequential and supplementary matters as the Administralor
considers necessary.

20C, Interpretation.—Subject to any provision made in this behalf, Lhe provisions of this
Schedule shall, in their application to the Union territory of Mizoram, have effect—

(1) as if references to the Governor and Government of the State were references to the
Administrator of the Union territory appointed under article 239, references to State (except
in the expression ‘Government of the State') were references to the Union territory of Mizoram
and references to the State Legistature were references 10 the Legislative Assembly of the
Union territory of Mizoram,

(2) as it—

(a) in sub-paragraph (5) of paragraph 4, the provision for consultation with the Govemn-
ment of the State concemed had been omitted,

(b) in sub-paragraph (2) of paragraph 6, for the words *‘to which the executive power
of the State extent’”, the words *‘with respect to which the Legislative Assembly of
the Union territory of Mizoram has power to make laws’™ had been substituted;

{c) in paragraph 13, the words and figures “under article 202" had been omitted.]]

21. A d t of the Schedule.—(1) Parliament may from time to time by law amend
by way of addition, variation or repeal any of the provisions of this Schedule and, when the
schedule is so amended, any reference to this Schedule in this Constitution shall be construed
as a reference to such Schedule as so amended.

2) No such law as is mentioned in sub-paragraph (1) of this paragraph shall be deemed
to be an amendment of this Constitution for the purpose of anicle 368.




SEVENTH SCHEDULE
{Article 246)

List I-Union List

1. Defence of India and every part thereof including preparation for defence and all
such acts as may be conducive in times of war to its prosecution and after its termination
to effective demobilisation.

2. Naval, military and air forces; any other armed forces of Unicn.

'[2A. Deployment of any armed force of the Union or any other force subject to the
control of the Union or any contingent or unit thereof in any State in aid of the civil
power, powers, jurisdiction, privileges and liabilities of the members of such forces
while on such deployment.]

3. Delimitation of cantonment areas, local seif-government in such areas, the
constitution and powers within such areas of cantonment authorities and the regulation
of house accommodation (including the control of rents) in such areas,

4. Naval, military and air force works.

5. Arms, firearms, ammunition and explosives,

6. Atomic energy and mineral resources necessary for its production,

7. Industries declared by Parliament by law to be necessary for the purpose of defence
or for the prosecution of war,

8. Central Bureau of Intelligence and investigation.

9. Preventive detention for reasons connected with Defence, Foreign Alfairs, or the
security of India; persons subjected to such detention.

10. Foreign affairs; all matters which bring the Union into relation with any foreign
country.

11. Diplomatic, consular and trade representation.

12. United Nations Organisations.

13. Participation in international conferences, associations and other bodies and
implementing of decisions made threat.

14. Entering into treaties and agreements with foreign countries and implementing
of treaties, agreements and conventions with foreign countries.

15. War and peace.

16. Foreign jurisdiction.

7. Citizenship, naturalisation and aliens.

18. Extradition. ‘

19. Admission into, and emigration and expulsion from India; passports and visas.

20. Pilgrimages to places outside India.

21. Piracies and crimes committed on the high seas or in the air; offences against Lhe
law of nations committed on land or the high seas or in the air.

22. Ratlways.

23. Highways declared by or under law made by Parliament to be national highways.

1. lns, by the Coastiwtion (Fony-Second Amendment) Act, 1976, sec. 57 (w.e.f. 3-1-197%
344

e
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24. Shipping and navigation on inland waterways declared by Parliament by law (o
e national waterways, as regards mechanically propelled vessels; the rule of the road
n such waterways.

25. Maritime shipping and navigation, including shipping and navigation on tidal
saters; provision of education and training for the mercantile marine and regulation of
uch education and training provided by Siates and other agencies.

26. Lighthouses, including lightships, beacons and other provisions for the safety of
hipping and aircraft.

27. Ports declared by or under law made by Parliament or existing law to be major
orts, including their delimination, and the constitution and powers of port authorities
herein.

28. Port quarantine, including hospitals connected therewith; seamen's and
arine hospitals.

29. Airways; aircraft and air navigation; provision of acrodromes; regulation and
rganisation of air traffic and of actodromes: provision for aeronautical education and
aining and regulation of such cducation and training provided by States and other
gencies.

30. Camriage of passengers and goods by railway, sea or air, or by national waterways
1 mechanicaily propelled vessels.

31. Posts and telegraphs; telephones, wireless, broadcasting and other like forms of
ommunication.

32. Property of the Union and the revenue therefrom, bul as regards property situated
& State'[**#] subject to legislation by the State, save in se far as Parliament by law
therwise provides.

Yaxn)

34. Courts of wards for the estates of Rulers of Indian Siates.

35. Public debt of the Union.

36. Currency, coinage and legal tender; foreign exchange.

37. Foreign loans.

38. Reserve Bank of India.

39. Post Office Savings Bank.

40. Lotteries organised by the Government of India or the Government of a State.

41, Trade and commerce with foreign countries; import and export across customs
ontiers; definition of customs frontiers.

42, Inter-State trade and commerce. .

43. Incorporation, regulation and winding up of trading corporations, including bank-
1g, insurance and {inancial corporations but not including co-operative societies.

44. Incorporation, regulation and windinng up of corporations, whether wrading or
oL, with cbjects not confined to one State, but not including universities.

45. Banking.

46. Bills of exchange, cheques, promissory notes and other like instruments.

1. The words and letters “specified in Pan A of Pant B of the First Schedule™ omitted by the Coastitution
{Scventh Amendment) Act, 1956, s¢c. 29 and Sch,
2. Entry 13 omitied by the Constitution {S h A & Act, 1936, sex. 26.

-
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47. Insurance.

48, Stock exchanges and futures markets.

49, Patents, inventions and desizns; copyright; trade marks and merchandise marks.

50. Establishment of standards of weight and measure,

51. Establishment of standards of quality for goods to be exported out of India or
transported from one State to another. ’

52. Industries, the control of which by the Union is declared by Parliament by law
to be expedient in the public interest.

53. Regulation and development of oilfields and mineral oil resources; petroleum and
petroleum products; other liquids and substances declared by Parliament by law to be
dangerously inflammable.

54. Regulation of mines and minerals development to the extent to which such regula-
tion and development uader the control of the Union is declared by Parliament by law
to be expedient in the public interest.

55. Regulation of labour and safety in mines and oilficlds.

56. Regulation and development of inter-State rivers and river valleys to the extent
‘to which such regulation and development under the control of the Union is declared
by Parliament by law to be expedient in the public interest.

57. Fishing and fisheries beyond territorial waters.

58. Manufacture, supply and distribution of salt by Union agencies; regulation and
control of manufacture, supply and distribution of salt by other agencies.

59. Cultivation, manufacture, and sale for export, of opium.

60. Sanctioning of cinematograph films for exhibition.

61. Industrial disputes concerning Union employees.

62, The institutions known at the commencement of this Constitution as the National
Library, the Indian Museum, the Imperial War Museum, the Victoria Memorial and the
Indian War Memorial, and any other alike institution financed by the Government of
India wholly or in part and declared by Parliament by law to be an institution of national
importance.

63. The institutions known at the commencement of this Constitution as the Benares
Hindu University, the Aligarh Muslim University and the '[Delhi University; the
University established in pursuance of article 371E] any other institution declared by
Parliament by law to be an institution or national importance,

64. Institutions for scientific or technical education financed by the Government of
India wholly or in part and declared by Parliament by faw to be institutions of national
importance.

65. Union agencies and institutions for—

{a) professional, vocational or technical training, including the training of
police officers; or

(b) the promotion of special studies or research; or

{c) scientific or tcchnical assistance in the investigation or detection of
crime.

I. Subs. by the Constitulion (Thiny-second Amendment) Acl, 1973, sec. 4, for “Delhi University and”
(wef 1-7-1974).
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66, Co-ordination and determination of standards in institutions for higher education

research and scientific and technical institutions.

67. Ancient and historical monuments and records, and archaeological sites and

nains '[decidcd by or under law made by Parliament] to be of national importance,

68. The Survey of India, the Geological, Botanical, Zoological and Anthropological

rveys of India; Meteorological organisations.

69. Census.

70. Union Public Services; All-India Services; Union Public Service Commission,

71. Union pensions, that is to say, pensions payable by the Govermment of India or

of the Consolidated Fund of India,

72. Elections to Parliament, to the Legislatures of States and to the offices of Presi-

it and Vice-President; the Election Commission.

73. Salaries and allowances of members of Parliament, the Chairman and Deputy

airman of the Council of State and the Speaker and Deputy Speaker of the House of
people.

74. Powers, privileges and immunities of each House of Parliment and of the

mbers and the Committees of each House; enforcement of attendance of persons for

ing evidence or producing documents befoere committees of Parliament or

nmissions appointed by Parliament,

75, Emoluments, allowances, privileges and rights in respect of leave of absence, of
President and Governors: salaries and allowances of the Ministers for the Union; the

aries, allowances and rights in respect of leave of absence and other conditions of

vice of the Comptroller and Auditor-General,

76. Audit of the accounts of the Union and of the States.

77. Constitution, organisation, furisdiction and powers of the Supreme Court (includ-
contempt of such Court), and the fees taken therein; persons entitled to practise

ore the Supreme Court.

78. Constitution and organisation 1[inc!ucling vacations) of the High Courts except
visions 2s to officers and servants of High Courts; persons entitled to practise before
High Courts.

'[79. Extension of the jurisdiction of a High Coun to, and exclusion of the jurisdiction

' High Count from, any union tetritory.]

BO. Extention of the powers and jurisdiction of m2mbers of a police force belonging

ny State to any area outside that State, but not 50 as (o enabic the police of one State
'xercise powers and jurisdiction in any area outside that State without the consent of
Government of the State in which such urea ir situated; extension of the powers and
sdiction of members of a police force belonging to any State to railway areas outside
L State.

31. Inter-State migration; inter-State quarantine.

32. Taxes on income other than agricultural income.

Sube. by the Coastitution (S: h A e ) Act, 1956, scc. 27, for “declarcd by Pariament by
law".

Ins, by the Constirution {Fifteenth A "] ) Act, 1963, tec. 12 {with fetrospective cffect).

Sube. by the Constitution (Seventh A d ) Act, 1956, sec. 29 and Sch., for entry 79,
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83. Duties of customs inctuding export duties.

84, Duties of excise on tobacco and other goods manufactured er produced in India
except—

(a) alcoholic liguors for human consumption;

(&) opium, Indian hemp and other narcotic drugs and narcotics,
but including medicinal and toilet preparation containing alcohol or any substance
included in sub-paragraph (b) of this entry. i

85. Corporation tax.

86. Taxes on the capital value of the assets, exclusive of agricultural land, of
individuals and companies; taxes on the capital of companies.

87. Estate duty in respect of property other than agricultural land.

88. Duties in respect of succession to property other than agriculural land.

89. Terminal taxes on goods or passengers, carried by railways, sea or air; taxes on
railway fares and freights.

90. Taxes other than stamp duties on transactions in stock exchanges and futures
markets,

91. Rates of stamp duty in respect of bills of exchange, cheques, promissory notes,
bills of landing, letters of credit, policies of insurance, transfer of shares, debentures
proxies and receipts.

92. Taxes on the sale or purchase of newspapers and on advenisements published
therein,

'[92A. Taxes on the sale or purchase of goods other than newspapers, where such
sale or purchase takes place in the course of inter-State trade or commerce.)

?[92B. Taxes on the consignment of goods {whether the consignment is to the person
making it or to any other person), where such consignment takes place in the course of
inter-State trade or commerce.] .

93. Offences against laws with respect to any of the matters in this List.

94, Inquiries, surveys and statistics for the purpose of any of the matters in this {ist.

95. Jurisdiction and powers of all courts, except the Supreme Court, with respect to
any of the matiers in this List; admiraity jurisdiction.

96, Fees in respect of any of the matters in this List, but not including fees taken in
any court.

97. Any other matter not enumerated in List II or List IIT including any tax not
mentioned in either of those Lists.

List II-State List

1. Public order (but not including *[the use of any naval, military or air force or any
other armed force of the Union or of any other force subject to the control of the Union
or of any contingent or unit thereof] in aid of the civil power),

L. Ins, by the Constitution (Sixth Amendment) Act, 1936, sec. 7 {w.e.f, 11-6-1956),

2. Ins. by the Constitution (Fory-sixth Ameadment) Act, 1982, gec. 5 (w.e.f. 2-2-1983).

3. Subs. by the Constitution (Porty-second Amendment) A1, 1976, sec. 57, for centain wonds (w.e.f.
3-1-1977). .
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'[2. Police (including railway and village police) subject to the provisions of entry
A of List 1]

3. 2[“""‘] Officers and servants of the High Court; procedure in rent and revenue
ourts; fees taken in all courts except the Supreme Court.

4. Prisons, reformatories, Borstal institutions and other institutions of a like nature,
nd persons detained therein; arrangements with other States for the use of prisons and
ither institutions.

5. Local government, that is 10 say, the Constitution and powers of municipal
orporations, improvement trust, district boards, mining settlement authorities and other
ocal authorities for the purpose of local self-government or village administration.

6. Public health and sanitation; hospilals and dispensaries.

7. Pilgrimages, other than pilgrimages Lo places oulside India.

8. Intoxicating liquoers, that is to say, the production, manufacture, possession, trans-
ort, purchase and sale of intoxicating liquors.

9. Relief of the disabled and unemployable.

10. Burials and burial grounds; cremations and cremation grounds.

3[tt=]

12. Libraries, museums and other similar institutions controlled or financed by the
itate; ancient and historical monuments and records other than those ‘[dcclared by or
inder law made by Parliament] to be of national importance.

13. Communications, that is to say, roads, bridges, ferries, and other means of
ommunication not specilied in List I; municipal tramways; roadways; inland waterways
nd traffic thereon subject to the provisions of List I and List II1 with regard 1o such
valerways; vehicles other than mechanically propelled vehicles,

14. Agriculture, including agricultural education and research, protection against
ests and prevention of plant diseases.

15. Preservation, protection and improvement of stock and prevention of animal
iscases; velerinary training and practice.

16. Ponds and the prevention of cattle trespass,

17. Water, that is to say, water supplies, irrigation and canals, drainage and embankments
vater storage and water power subject to the provisions of entry 56 of List L

18. Land, that is to say, right in or over land, land tenures including the retation of
andlord and tenant, and the collection of rents; transfer and altenation of agricultural
and; land improvement; and agricultural loans; colonization.

3[- 2]

21. Fisheries.

22. Courts of wards subject to the provisions of entry 34 of List [; encumbered and
ttached estates.

§. Subs. by the Constitution (Fory d A d ) Act. 1976, sec. 57, for entry 2 (w.ef. 3-1-197.

2. Cenain words itted by the Constilution (Forty-sccond Amendment) Act, 1976, sec, 57 (wef.
3-1-1977).

3. Entries 11. 19 and 20 omitted by the Constitution (Forty-second Amendment) Act, 1976, sec, 57 {we.l.
3.1-1977).

4, Subs. by the Constitution (S h A d ) Act, 1956, sec. 27, for “declared by Parliament by

law™.
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23. Regulation of mines and mineral development subject to the provisions of Li:
with respect to regutation and development under the control of the Union.

24. Industries subject to the provisions of '[entries 7 and 52] of List I.

25. Gas and gas works.

26. Trade and commerce within the State subject to the provisions of entry 33 of L
118

27. Production, supply and distribution of goods subject to the provisions of entry
of List ITL

28. Markets and fairs.

2[.:.]

30. Money-lending and mency-lenders; relief of agricultural indebtedness.

31. Inns and inn-kecpers.

32, Incorporation, regulation and winding up of corporation, other than the
specified in List I, and universities; enincorporated trading, literacy, scientific, religio
and other societies and associations; co-operative societies.

33, Theatres and dramatic performances; cinemas subject to the provisions of ent
60 of List I, sports, entertainments and amusements.

34, Betting and gambling. .

2;5. Works, lands and buildings vested in or in the possession of the State.

[‘ i’.]

37. Elections to the Legislature of the State subject to the provisions of any law ma
by Parliament.

38. Salaries and allowances of members of the Legislature of the State, of the Speak
and Deputy Speaker of the Legislative Assembly and, if there is a Legislative Coun:
of the Chairman and Deputy Chairman thereof.

39. Powers, privileges and immunities of the Legistative Assembly and of d
members and the committees thercof, and, if there is a Legistative Council, of th
Council and of the members and the committees thereof; enforcement of attendance
persons for giving evidence or producing documents before committees of the Legis]
ture of the State.

40. Salaries and allowances of Ministers for the State.

41, State public services; State Public Service Commission.

42. State pensions, that is to say, pensions payable by the State or out of d
Consolidated Fund of the State.

43, Public debt of the State.

44, Treasure trove.

45. Land revenue, including and assessment and collection of revenue, the mainte
ance of land records, survey for revenue purposes and records of rights, and alienatic
of revenues.

46. Taxes on agricultural income.

1. Subs. by the Constitution (Seventh Amendment) Act, 1956, sec. 28, for “entry 32°.
2. Entry 29 omitted by the Coastitwion (Forty-sccond Amendment) Act 1976, sec, 57 (w.e.f. 3-1- 1971
3. Entry 36 omitted by the Constitwtion (§ h Amendment) Act, 1956, sec. 26.
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47. Duties in respect of succession to agricultural land,

48. Estate duty in respect of agricultural land.

49, Taxes on lands and buildings.

50. Taxes on mineral rights subject to any limitations imposed by Parliament by law
relating to mineral development.

51. Duties of excise on the following goods manufactured or produced in the State
and countervailing duties at the same or lower rates on similar goods manufactured or
produced elsewhere in India : —

(a) alcoholic liquors for human consumption;

(&) opium, Indian hemp and other narcotic drugs and narcotics,
but not including medicinal and toilet preparations containing alcohol or any substance
included in sub-paragraph (&) of this entry,

52. Taxes on entry of goods into a local area for consumption, use or sale therein.

353. Taxes on the consumption or sale of electricity.

1154, Taxes on the sale or purchase of goods other than newspapers, subject to the
provisions of entry 92A of List 1.

55. Taxes on advertisements other than advertisements published in the newspapers
1[and advertisesments  broadcast by radio or television].

56. Taxes on goods and passengers carried by road or on inland watsrways.

57. Taxcs on vehicles, whether mechanically prepelled or not, suitable for use on
roads, including tramcars subject to the provisions of entry 35 of List I1l.

58. Taxes on animals and boats.

59, Tolls.

60. Taxes on professions, trades, callings and employments:

61. Capilation taxes.

62. Taxes on luxuries, including taxes on entertainments, amusements, betting and
gambling.

63. Rates of stamp duty in respect of documents other than those specified in the
provisions of List I with regard to rates of stamp duty.

64, Offences against Jaws with respect to any of the matters in this List.

65. Jurisdiction and powers of all courts, except the Supreme Court, with respect to
any of the matters in this List.

66. Fees in respect of any of the matters in this List, but not including fees taken in
any court.

List II-Concurrent List

1. Criminal law, including all matters included in the Indian Penal Code at the
commencement of this Constitution but excluding offences against laws with respect to
any of the matters specified in List I or List I and excluding the use of naval, military
or air forces or any other armed forces of the Unien in aid of the Civil power.

1, Suba. by e Constitwtion (Sixth Amendment) Act, 1955, sec. 2, for eatry 54.
2. Ins. by the Constitution (Forty-Second Amendment) Act, 1976, tec. 57 (wel. 3-1-1977)
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2. Criminal procedure, including all matters included in the Code of Criminal Proced-
ure at the commencement of this Constitution.

3. Preventive detention for reasons connccted with the security of a State, the
maintenance of public order, or the maintenance of supplies and scrvices essential to
the community; persons subjected to such detention.

4. Removal from one State to another State of prisoners, accused persons and persons
subjected to preventive detention for reasons specified in entry 3 of this List.

5. Marriage and divorce; infants and minors; adoption; wills, intestacy and succes-
sion; joint family and partition, all matters in respect of which parties in judicial proceed-
ings were immediately before the commencement of this Constitution subject to their
personal law.

6. Transfer of property other than agncultural land; registration of deeds and
documents.

7. Contracts, including partnership, agency, contracts of carriage, and other special
forms of contracts, but not including contracts relating to agricultural land,

8. Actiopable wrongs.

9. Bankruptcy and insolvency.

10. Trust and Trustees,

11. Administrators general and official trustees.

I[I 1A, Administration of justice; constitution and organisation of all courts, except
the Supreme Court and the High Courts]

12. Evidence and oaths; recognition of laws. public acts and records, and judicial
proceedings.

13. Civil procedure, including all matters included in the Code of Civil Procedure at
the commencement of this Constitution, limitation and arbitration.

14, Contempt of court, but not including contempt of the Supreme Court,

15. Vagrancy; nomadic and migratory tribes.

16. Lunacy and mental deficiency, including places for the reception or treatrent of
lunatics and mental deficients.

17. Prevention of cruelty to animals.

"[17A. Forests.

17B. Protection of wild animals and birds.]

18. Adulteration of foodstuffs and other goods.

19. Drugs and poisons, subject to the provisions of entry 59 of List I with respect to
opiutn.

20. Economic and social planning.

![20A. Population control and family planning.]

21. Commercial and Industrial monopolies, combines and trusts.

22. Trade unions; industrial and labour disputes.

23, Social security and social insurance; employment and unemployment.

1. Ins. by th Constitution (Forty-second Ameadment) Act, 1976, sec. 57 (w.c.f. 3-1-197D.
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24, Welfare of labour including conditions of work, provident funds, employers
liability, workmen's compensation, invalidity and old agé pensions and maternity
benefits.

'[25. Education, including technical education, medical education and universities,
subject to the provisions of entries 63, 64, 65 and 66 of List I; vocational and technical
training of labour.]

26. Legal, medical and other professions.

27. Relief and rehabilitation of persons displaced from their original place of resid-
ence by reason of the setting up of the Dominions of India and Pakistan.

28. Charities and charitable institutions, charitable and religious endowments and
religious institutions,

29. Prevention of the extension from one State to another of infectious or contagious
discases of pests affecting men, animals or plants.

30. Vital statistics including registration of births and deaths.

31. Ports other than those declared by or under law made by Parliament of existing
law to be major ports.

32. Shipping and navigation on inland waterways as regards mechanically propelled
vessels, and the rule of the road on such waterways, and the carriage of passengers and
goods on intand waterways subject to the provisions of List | with respect to national
waterways.

%33, Trade and commerce in, and the production, supply and distribution of —

(@) the products of any industry where the contro! of such indusiry by the
Union is declared by Parliament by law to be expedient in the public
interest, and imported goods of the same kind as much products;

(b) foodstuffs, including edible oilseeds and oils;

(c) cattle fodder, including oilcakes and other concentrates;

{d) raw cotton, whether ginned or unginned, and cotton seed; and

(e) raw jute.]

3[33A. Weights and measures except cstablishment of standards].

34, Price control.,

35. Mechanically propelled vehicles including the principles on which taxes on such
vehicles are to be levied.

36. Factories.

37. Boilers.

38. Electricity.

39. Newspapers, books and printing presses.

40. Archacological sites and remains other than those *[declared by or under law
made by Parliament] to be of national importance.

1. Subs, by the Constitution (Foety d A d. ) Act, 1976, sec. 57, for entry 25 (w.e.f. 3-1-1977).
2. Subs. by the Constitution (Third A d ) Act, 1954, sec. 2. for entry 33.

3. Ins. by the Constitution {Forty-second Amendment) Act, 1976, sec, 57 (w.e.f. 3-1-1977),

4. Subs. by the Constitution (Seventh A d ) Act, 1936, sec. 27, for “declared by the Padiament by

law"™,
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41, Custody, management and disposal of property (including agricultural land
declared by law to be evacuee property.

'[42. Acquisition and requisitioning of property.]

43. Recovery in a State of claims in respect of taxes and other public demand:
including arrears of land-revenue and sums recoverable as such arrears arising outsid
that State.

44, Stamp duties other than dutics or fees collected by means of judicial stamps, by
not including rates of stamp duty.

45, Inquiries and statistics for the purposes of any of the matters specified in List |
or List IIL

46. Jurisdiction and powers of all courts, except the Supreme Court, with respect t
any of the matters in the List.

47. Fees in respect of any of the matters n this List, but not including fees taken i
dny court,

1. Subs. by the Constitution (S h A di ) Adt, 1956, gec. 26, for eatry 42,




EIGHTH SCHEDULE

[Articles 344 {1} and 351}

Languages

1. Assamese.
2. Bengali.

3. Gujarati.

4. Hindi.

5. Kannada.
6. Kashmiri.
[7]. Konkani.

2[8). Malayalam.

[9]. Manipuri.

4(10}. Marathi.

11]. Nepali.
12). Oriya.
13). Punjabi.
14). Sanskrit.
15]. Sindhi.
16]. Tamil.

5117). Telugu.
S[18). Urdu.

Ins. by the Constitition (Seventy-fint Ameadment) Act, 1992, sec. 2(a).
. Entry 7 renumbered a3 catry 8 by the Constitution (Seventy-first Amendment) Act, 1992, soc. 2(a).
Ins. by the Constitution (Seventy-first Amendment} Act, 1992, sec. 2(b).
. Entry 8 reaumbered as entry 10 by the Constitution {Seveaty-firt Amendment) Act, 1992, see. 2(b).
Ins. by the Constitution (Seventy-first Amendment) Act, 1992, sec. 2{(c).
Entrics 9 to 15 renumbered a1 cotrics 12 (0 18 by and eatry 15 now was added by the Constitution
(Twenty-fir Amendment) Act, 1967, sec. 2 (c).
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ININTH SCHEDULE

[Article 31B]

I, The Bihar Land Reforms Act, 1950 (Bihar Act XXX of 1950).

2. The Bombay Tenancy and Agricultural Lands Act, 1948 (Bombay Act LXVII of
1948).

3. The Bombay Maleki Tenure Abolition Act, 1949 (Bombay Act LXI of 1949).

4. The Bombay Talugdari Tenure Abolition Act, 1949 (Bombay Act LXII of 1949),

5. The Panch Mahals Mehwassi Tenure Abolition Act, 1949 (Bombay Act LXIII of
1949},

6. The Bombay Khoti Abolition Act, 1950 (Bombay Act VI of 1950),

7. The Bombay Paragana and Kulkarni Watan Abolition Act, 1950 {(Bombay Act LX
of 1950).

8. The Madhya Pradesh Abolition of Proprietary Rights (Estates Mahals, Alienated
Lands) Act, 1950 (Madhya Pradesh Act [ of 1951).

9. The Madras Estates (Abolition and Conversion into Ryotwari} Act, 1948 (Ma.dms
Act XXVI of 1948).

10. The Madras Estates (Abolition of Conversion into Ryotwari) Amendment Act,
1950 (Madras Act, I of 1950).

11. The Uttar Pradesh Zamindari Abolition and Land Reforms Act, 1950 {Uttar
Pradesh Act I of 1951).

12. The Hyderbad (Abolition of Jagirs) Regulation, {358F C No. LXTX of 1358, Fasli).

13. The Hyderabad Jagirs (Commutation} Regulation, 1359F C No. XXV of 1359,
Fasli).

?[14, The Bihar Displaced Persons Rehabilitation {Acquisition of Land) Act, 1950
{Bihar Act XXXVIII of 1950).

L5. The United Provinces Land Acquisition (Rehabifitation of Refugees) Act, 1943
(U.P. Act XXVI of 1948).

16, The Resettlement of Displaced Persons (Land Acquisition) Act, 1948 (Act LX of 1948).

17. Sections 52A to 52G of the Insurance Act, 1938 (Act IV of 1938) as inserted by
section 42 of the Insurance (Amendment) Act, 1950 (Act XLVII of 1950).

18. The Railway Companies {Emergency Provisions) Act, 1951 (Act LI of 1951).

19. Chapter [II.-A of the Industries (Development and Regulation) Act, 1951 (Act
LXV of 1951), as inserted by section 13 of the Industries (Development and Regulation)
Amendment Act, 1953 (Act XXVI of 1953).

20. The West Bengal Land Development and Planning Act, 1948 (West Bengat Act
XXI of 1948), as amended by West Bengal Act XXIX of 1951.]

*[21. The Andhra Pradesh Ceiling on Agricultural Holdings Act, 1961 (Andhra
Pradesh Act X of 1961)).

22. The Andhra Pradesh (Telangana Area) Tenancy and Agricultural Lands (Valida-
tion} Act, 1961 (Andhra Pradesh Act XXI of 1961).

1. Addcd by the Constitution {First A f ) Act, 1951, sec. 14,
2. Added by the Constitution {Fourth Amendment) Act, 1955, sec, 5.
3. Added by the Constitation (Sc h Amendment) Act, 1964, sec. 3.
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23. The Andhra Pradesh (Telangana Area) Ijara and Kowli Land Cancellation of
rregular Pattas and Abolition of Confessional Assessment Act, 1961 {Andhra Pradesh
\ct XXX VI of 1961).

24. The Assam State Acquisition of Lands belonging to Religious or Charitable
nstitution of Public Nature Act, 1959 (Assam Act IX of 1961).

25, The Bihar Land Reforms (Amendment) Act, 1953 (Bihar Act XX of 1954).

26. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplus
Aand) Act, 1961 (Bihar Act XII of 1962), {except 28 of this Act).

27. The Bombay Talugdari Tenure Abolition (Amendment) Act, 1954 (Bombay Act
of 1955). ’

28, The Bombay Talugdari Tenure Abolition (Amendment) Act, 1957 (Bombay Act
(VI of 1958).

29. The Bombay Inams (Kutch Area) Abolition Act, 1958 (Bombay Act XCVIII of
258).

30. The Bombay Tenancy and Agricultural Lands (Gujarat Amendment) Act, 1960
Gujarat Act XVI of 1960).

31, The Gujarat Agricultural Lands Ceiling Act, 1960 (Gujarat Act XXVI of 1961).

32. The Sagbara and Meshwassi Estates (Proprietary Rights Abolition, etc.) Reguta-
ion, 1962 {Gujarat Regulation I to 1962).

33. The Guijarat Surviving Allienations Abolition Act, 1963 (Gujarat Act XXXIill of
963), except in so far as this Act relates 10 an alienation referred 10 in sub-clause ()}
f clause (3} of section 2 thercof.

34, The Maharashtra Agricultural Lands (Ceiling on Holdmgs) Act, 1961
Maharashtra Act XXVII of 1961).

35. The Hyderabad Tenancy and Agricultural Lands (Re-enactment, Validation and
‘urther Amendment) Act, 1961 (Maharashira Act XLV of 1961).

36. The Hyderabad Tenancy and Agricultural Lands Act, 1950 (Hyderabad Act XXI
f 1950). '

37. The Jenmikaram Payment (Abolition) Act, 1960 (Kerala Act ITI of 1961).

38. The Kerala Land Tax Act, 1961 (Kerala Act XIi of 1961).

39. The Kerala Land Reforms Act, 1963 (Kerala Act I of 1964).

40. The Madhya Pradesh Land Revenue Code, 1959 (Madhya Pradesh Act XX of
959},

41. The Madhya Pradesh Ceiling on Agricultural Holdings Act, 1960 (Madhya
radesh Act XX of 1960).

42. The Madras Cultivating Tenanats Protection Act, 1955 (Madras Act XXV of
955).

43. The Madras Cultivating Tendnts (Payment of Fair Rent) Act, 1956 (Madras Act
{XIV of 1956).

44. The Madras Occupants of Kudiyiruppu {Protection from Eviction) Act. 1961
Madras Act XXXVIII of 1961).

45. The Madras Public Trust (Regulation of Administration of Agricultural Lands)
\ct, 1961 (Madras Act LVII of 1961).
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46. The Madras Land Reforms (Fixation of Ceiling on Land) Act, 1961 (Madras Act
LVIHI of 1961).

47, The Mysore Tenancy Act, 1952 (Mysore Act XIII of 1952),

48. The Coorg Tenants Act, 1957 (Mysore Act XIV of 1957).

49. The Mysore Village Offices Abolition Act, 1961 (Mysore Act XTIV of 1961).

50. The Hyderabad Tenancy and Agricultural Lands (Validation) Act, 1961 (Mysore
Act XXXV1 of 1961).

51. The Mysore Land Reforms Act, 1961 (Mysore Act X of 1962).

52. The Orissa Land Reforms Act, 1960 (Orissa Act XVI of 1960).

53. The Orissa Merged Temitories (Village Offices Abolition) Act, 1963 (Orissa Act
X of 1963).

54, The Punjab Security of Land Tenures Act, 1953 (Punjab Act X of 1953).

55. The Rajasthan Tenancy Act, 1955 (Rajasthan Act IT] of 1955).

56. The Rajasthan Zamindari and Biswedari Abolition Act, 1959 (Rajasthan Act VIII
of 1959).

57. The Kumaun and Uttarakhand Zamindari Abolition and Land Reforms Act, 1960
(Uttar Pradesh Act XVII of 1960).

58. The Uttar Pradesh Impesition of Ceiling on Land Holdings Act, 1960 (Uttar
Pradesh Act I of 1961).

59. The West Bengal Estates Acquisition Act, 1953 (West Bengal Act [ of 1954).

60. The West Bengal Land Reforms Acts, 1955 (West Bengal Act X of 1956).

61. The Delhi Land Reforms Act, 1954 (Delhi Act VIII of 1954).

62. The Delhi Land Holdings (Ceiling) Act, 1960 (Central Act 24 of 1960).

63, The Manipur Land Revenue and Land Reforms Acts, 1960 {Central Act 33 of
1960).

64. The Tripura Land Revenue and Land Reforms Act, 1960 (Central Act 43 of 1960).

l[(SS. The Kerala Land Reforms (Amendment) Act, 1969 (Kerala Act 35 of 1969).

66. The Kerala Land Reforms (Amendment) Act, 1971 (Kerala Act 25 of [971).]

2[67. The Andhra Pradesh Land Reforms (Ceiling on Agricultura! Holdings) Act,
1973 (Andhra Pradesh Act I of 1973)).

68, The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplus
Land) (Amendment) Act, 1972 (Bihar Act [ of 1973).

69. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplus
Land) {Amendment) Act, 1973 {Bihar Act [X 1973).

70. The Bihar Land Reforms (Amendment) Act, 1972 (Bihar Act V of 1972).

71. The Gujarat Agricultural Lands Ceiling (Amendment) Act, 1972 (Gujarat Act 2
of 1974).

72. The Haryana Ceiling on Land Holdings Act, 1972 (Haryana Act 26 of 1972).

73. The Himachal Pradesh Ceiling on Land Holdings Act, 1972 (Himachal Pradesh
Act 19 of 1973).

74, The Kerata Land Reforms (Amendment) Act, 1972 (Kerala Act 17 of 1972).

1. Ins. by the Constitution (Twenty-ninth Amendment) Act, 1972, sec, 2
2. Ins. by the Coastitution (Thusty-fourth Amendment) Act, 1974, sec. 2.
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75. The Madhya Pradesh Ceiling on Agricultural Holdings {Amendment) Act, 1972
{fadhya Pradesh Act 12 of 1974).

76. The Madhya Pradesh Ceiling on Agricultural Holdings {Second Amendment)
ot, 1972, (Madhya Pradesh Act 13 of 1974).

77. The Mysore Land Reforms (Amendment) Act, 1973 (Kamataka Act I of 1974).
78. The Punjab Land Reforms Act, 1972 (Punjab Act 10 of 1973).

79. The Rajasthan Imposition of Ceiling on Agricuitural Holdings Act, 1973
ajasthan Act II of 1973).

80. The Gudalur Janmam Estates (Abolition and Conversion into Ryotwari) Act,
69 (Tamil Nadu Act 24 of 1969},

81. The West Bengal Land Reforms (Amendment) Act, 1972 (West Bengal Act XXII
1972).

82. The West Bengal Eslates Acquisition {Amendment) Act, 1964 (West Bengal Act
XII of 1964).

83. The West Bengal Estates Acquisition (Second Amendment) Act, 1973 (West
ngal Act XXX!II of 1973).

84, The Bombay Tenancy and Agricultural Lands {Gujarat Amendment) Act, 1972
jujarat Act 5 of 1973).

85. The Orissa Land Reforms (Amendment) Act, 1974 (Orissa Act 9 of 1974).

86. The Tripura Land Revenue and Land Reforms (Second Amendment) Act, 1974
ripura Act 7 of 1974).

‘[ztt.]

88. The Industries (Devetopment and Regulation) Act, 1951 (Central Act 65 of 1951).
89. The Requisitioning and Acquisition of Immovable Property Act, 1952 (Central
1 30 of 1952).

90. The Mines and Minerals (Regulations and Development) Act, 1957 (Central Act
of 1957).
9t. The Monopo]:cs and Restrictive Trade Practices Act, 1969 {Central Act 54 of
69
[)‘Ctl

93. The Coking Coal Mines (Emergency Provisions) Act. 1971 (Central Act 64 of
).

94, The Coking Coal Mines (Nationalisation) Act, 1972 (Central Act 36 of 1972).
95. The Generzal Insurance Business (Nationalisation) Act, 1972 (Central Act 57 of
T72).

96. The Indian Copper Corporation (Acqu:smon of Undertaking) Act, 1972 (Central
it 58 of 1972).

97, The Sick Textile Undertakings (Taking Over of Management) Act, 1972 (Central
it 72 of 1972).

98. The Coal Mines (Taking Over of Management) Act, 1973 (Central Act 15 of
73).

I. Ins. by the Constitution (Thinty-ninth Amendment) Act, 1975, gec. 5.
!. Eatry 87 and 92 omitted by the Constitution (Forty- fowth Amendment) Act, 1978, sec. 44 (w.ef. 20-6-
1979).
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99, The Coal Mines {(Nationalisation) Act, 1973 (Central Act 26 of 1973).

100. The Foreign Exchange Regulation Act, 1973 (Central Act 46 of 1973).

101. The Alcock Ashdown Company Limited {(Acquisition of Undertakings) Act,
1973, (Central Act 56 of 1973).

102. The Coal Mines {Conservation and Development} Act, 1974 (Central Act 28 of
1974).

103. The Additional Emoluments (Compulsory Deposit) Act, 1974 (Central Act 37
of 1974} )

104. The Conservation of Foreign Exchange and Prevention of Smuggling Activities
Act, 1974 (Central Act 52 of 1974).

105. The Sick Textile Undertakings (Nationalisation) Act, 1974 {Central Act 57 of
1974).

106. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Amendment) Act,
1964 (Maharashtra Act XVI of 1965).

107. The Maharashira Agriculiural Lands {Ceiling on Holdings) (Amendment) Act,
1965 (Maharashtra Act XXXII of 1965).

108. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Amendment) Act,
1968 (Maharashtra Act XVI of 1968).

109. The Maharashtra Agriculteral Lands (Ceiling on Holdings) (Second Amend-
ment)} Act, 1968 (Maharashtra Act XXXIII of 1968).

110.The Maharashtra Agricultural Lands (Ceiling on Holdings) (Amendment) Act,
1969 (Maharashtra Act XXXVII of 1969).

111. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Second Amend-
ment) Act, 1969 {Maharashtra Act XXXVIII of 1969).

112. The Maharashtra Agriculturat Lands (Ceiling on Holdings) (Amendment) Act,
1970 (Maharashtra Act XXVII of 1970).

113. The Maharashtra Agricultural Lands (Ceiling on Heldings) (Amendment) Act,
1972 (Maharashtra Act XIII of 1972).

114, The Maharashtra Agricultural Lands (Ceiling on Holdings) (Amendment) Act,
1973 (Maharashtra Act L of 1973).

115, The Qrissa Land Reforms (Amendment) Act, 1965 (Orissa Act 13 of 1965).

116. The Orissa Land Reforms (Amendment} Act, 1966 (Orissa Act 8 of 1967).

1t7. The Orissa Land Reforms {Amendment) Act, 1967 (Orissa Act 13 of 1967).

118. The Orissa Land Reforms {Amendment) Act, 1969 (Orissa Act 13 of 1969).

119, The Orissa Land Reforms (Amendment) Act, 1970 (Orissa Act 18 of 1970).

120. The Uttar Pradesh Imposition of Ceiling on Land Holdings (Amendment) Act,
1972 (Uttar Pradesh Act 18 of 1973).

121. The Uuar Pradesh Imposition of Ceiling on Land Holdings (Amendment) Act,
1974 (Uttar Pradesh Act 2 of 1975).

122, The Tripura Land Revenue and Land Reforms (Third Amendment) Act, 1975
{Tripura Act 3 of 1975).

123.The Dadra and Nagar Haveli Land Reforms Regulation, 1971 (3 of 1971).

124, The Dadra and Nagar Haveli Land Reforms Amendment) Regulation, 1973 (5
of 1973)
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I[ 125. Section 66A and Chapter IVA of the Motor Vehicles Act, 1939 (Central Act
L of 1939).

126. The Essenlinl Commodities Act, 1955 (Ceniral Act 10 of 1955).

127. The Smugglers and Foreign Exchange Manipulators (Forfeiture of Property)
\ct, 1976 (Central Act 13 of 1976).

128. The Bonded Labour System (Abolition) Act, 1976 (Central Act 19 of 1576).

129. The Conservation of Foreign Exchange and Prevention of Smuggling Activilies
Amendment} Act, 1976 (Central Act 20 of {976).

2[:.&]

131. The Levy Sugar Price Equalisation Fund Act, 1976 (Central Act 3§ of 1976).

132. The Urban Land (Ceiling and Regulation} Act, 1976 (Central Act 33 of 1976).

133. The Departmentalisation of Union Accounts (Transfer of Personnel) Act, 1976
Central Act 59 of 1976).

134. The Assam Fixation of Ceiling on Land Holdings Act, 1956 (Assam Act [ of
957).

135. The Bombay Tenancy and Agricultural Lands (Vidarbha Region} Act, 1958
Bombay Act XCIX of 1958).

136. The Gujarat Private Forests {Acquisition} Act, 1972 (Gujarat Act 14 of 1973).

137. The Haryana Ceiling on Land Holdings (Amendment} Act, 1976 (Haryana Act
7 of 1976).

138. The Himachal Pradesh Tenancy and Land Reforms Act, 1972 (Himachal
'radesh Act 8 of [974).

139. The Himachal Pradesh Village Common Lands Vesting and Utilization Act,
974 (Himachal Pradesh Act I8 of 1974),

140. The Karnataka Land Reforms (Sccond Amendment and Miscellancous
'rovisions) Act, 1974 (Karnatakn Act 3] of 1974).

141. The Karnataka Land Reforms {(Second Amendment) Act, 1976 (Kamaltaka Act
7 of 1976).

142. The Kerala Prevention of Eviction Act, 1966 (Kerala Act 12 of 1966),

143, The Thiruppuvaram Payment (Abolition) Act, 1969 (Kerala Act 19 of 1969).

144. The Sreepadam Lands Enfranchisement Act, 1969 (Kerala Act 20 of 1969).

145. The Sree Pandaravaka Lands {Venting and Enfranchisement) Act, 1971 (Kerala
wct 20 of 1971).

146. The Kerala Private Forests (Vesting and Assignment) Act, 1971 (Kerala Act 26
f1971). i

147. The Kerala Agricultural Workers Act, 1974 (Kerala Act 18 of 1974).

148. The Kerala Cashew Factories {Acquisition) Act, 1974 (Kerala Act 29 of 1974),

149. The Kerala Chittics Act, 1975 (Kerala Act 23 of 1975).

150. The Kerala Scheduled Tribes {Restriction on Transfer of Lands and Restoration
f Alienated Lands) Act, 1975 (Kerala Act 31 of 1975).

151. The Kerala Land Reforms (Amendment) Act 1976, (Kerala Act 15 of 1976),

1. Ins. by _lhc Constitution (Fortieth Amendment) Act, 1976, sec. 3
2, Entry 130 omitied by the Constitution (Forty-fourth Ameadment) Act, 1978, sec. 44 (w.e.f. 20-6-1979).
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152. The Kanam Tenancy Abelition Act, 1976 (Kcrala Act 16 of 1976).
153. The Madhya Pradesh Ceiling on Agricuitural Holdings (Amendment) Act, 15
(Madhaya Pradesh Act 20 of 1974).
154. The Madhya Pradesh Ceiling on Agricultural Holdings (Amendment) Act, 19
{Madhya Pradesh Act 2 of 1976).
155. The West Khandesh Meshwari States (Proprietary Rights Abolition, et
Regulation, 1961 (Maharashim Regulation  of 1962).
156. The Maharashtra Restoration of Lands to Scheduled Tribes Act, 19
(Maharashtra Act XIV of 1975).
157. The Maharashtra Agricultural Lands (Lowering of Ceiling of Holdings) :
(Amendment) Act, 1972 (Maharastura Act XXI of 1975).
158, The. Maharashtra Private Forests {Acquisition) Act, 1975 (Maharashtra /
XXIX of 1975),
159. The Maharashtra Agricultural Lands (Lowering of Ceiling of Holdings @
(Amendment) Act, 1975 (Maharashtra Act XLVII of 1975).
160. The Mzharashtra Agricultural Lands (Ceiling on Holdings) (Amendment) A
1975 (Maharashtra Act II of 1976).
161. The Orissa Estates Abolition Act, 1951 (Orissa Act I of 1952),
- 162, The Rajasthan Colonisation Act, 1954 (Rajasthan Act XXVII of 1954).
163. The Rajasthan L.and Reforms and Acquisition of Landowners® Estates Act, 19
{Rajasthan Act 11 of 1964).
164. The Rajasthan Imposition of Ceiling on Agrcultural Holdings (Amendme
Act, 1976 (Rajasthan Act 8 of 1976).
165. The Rajasthan Tenancy {Amendment) Act, 1976 (Rajasthan Act 12 of 1976
166. The Tami! Nadu Land Reforms (Reduction of Ceiling on Land) Act, 19
(Tamil Nadu, Act 17 of 1970).
167. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Amendment A
1971 (Tamil Nadu Act 41 of 1971). )
s 168. The Tamil Nadu Land Reforms (Fixaticn of Ceiling.on Land) Amendment A
'1972 (Tamil Nadu Act 10 of 1972).
169. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Second Ame:
ment Act, 1972 (Tamil Nadu Act 20 of 1972),
170. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Third Amendm
Act, 1972 (Tamijl Naduy Act 37 of 1972).
171. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Fourth Ame:
ment Act, 1972 (Famii Nadu Act 39 of 1972).
172. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Sixth Amendm
Act, 1972 (Tamil Nadu Act 7 of 1974).
173. The Tamit Nady Land Reforms (Fixation of Ceiling on Land) Fifth Amendm
Act, 1972 (Tamil Nadu Act 10 of 1974).
174. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Amendment 2
1974 (Tamil Nadu Act 15 of 1974).
175. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Third Amendm
Act, 1974 (Tamil Nadu Act 30 of 1974),
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176. The Tamil NMadu Land Reforms (Fixation of Ceiling on Land) Second Amend-
ment Act, 1974 (Tamil Nadu Act 32 of 1974).

177. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Amendment Act,
1975 (Tamil Nadu Act 11 of 1975),

178. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Second Amend-
ment Act, 1975 (Tamil Nadu Act 21 of 1975).

179. Amendments made to the Uttar Pradesh Zamindari Abolition and Land Reforms
Act, 1950 (Uttar Pradesh Act I of 1951) by the Uttar Pradesh Land Laws (Amendment)
Act, 1971 (Untar Pradesh Act 21 of 1971} and Uttar Pradesh Land Laws (Amendment)
Act, 1974 (Unar Pradesh Act 34 of 1974). '

180, The Uttar Pradesh Imposition of Ceiling on Land Holdings (Amendment) Act,
1976 (Uttar Pradesh Act 20 of 1976).

181, The West Bengal Land Reforms (Second Amendment) Act, 1972 (West Bengal
Act XXVIII of 1972).

1B2. The West Bengal Restoration of Alichated Land Act, 1973 (West Bengal Act
XX1I of 1973).

183. The West Bengal and Reforms (Amendment) Act, 1974 (West Bengal Act
XXXI of 1974),

184. The West Bengal Land Reforms (Amendment) Act, 1975 (West Bengal Act
XXII of 1975).

185, The West Bengal Land Reforms (Amendment) Act, 1976 (West Bengal Act XII
of 1976).

186. The Delhi I.and Holdings (Ceiling) Amendment Act, 1976 {Central Act 15 of
1976).

187. The Goa, Daman and Diu Mundkars (Protection from Eviction) Act, 1975 (Goa,
Daman and Diu Act I of 1976).

188. The Pondichery Land Reforms (Fixation of Ceiling on Lend) Act, 1973
(Pondicherry Act 9 of 1974).

'[189. The Assam {Temporarily Settled Areas) Tenancy Act, 1971 {Assam Act XXITI
of 1971}).

150. The Assam (Temporarily Settled Areas) Tenancy (Amendment} Act, 1974
(Assam Act XVI'] of 1974).

191. The Bihar Land Reforms (Fixation of Cefling Area and Acquisition of Surplus
Land (Amendment) Amending Act, 1974, (Bihar Act 31 of 1975).

192. The Bihar Land Reforms (Fiation of Ceiling Area and Acquisition of Surplus
Land {Amendment) Act, 1976 (Bihar Act 22 of 1976).

193. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplus
Land (Amendment) Act, 1978 (Bihar Act VII of 1978).

194, The Land Acquisition (Bihar Amendment) Act, 1979 (Bihar Act 2 of 1980).

195. The Haryana Ceiling on Land Holdings (Amendment} Ace, 1977 (Haryana Act
14 of 1977).

1. Ins. by Conttitution (Farty-seventh Amendment) Act, 1984, sec. 2 {w.e.l, 26-8-1984).
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196. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Amendment Aci
1978 (Tamil Nadu Act 25 of 1978).

197. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Amendment Ac:
1979 (Tamil Nadu Act 11 of 1979).

198. The Uttar Pradesh Zamindari Abolition Laws (Amendment) Act, 1978 (Utta
Pradesh Act 15 of 1973).

199. The West Bengal Restoration of Alienated Land {Amendment) Act, 1978 (Wes
Bengal Act XXV of 1978).

200. The West Bengal Restoration of Alienated Land {(Amendment) Act, 1980 (Wes
Bengal Act LVI of 1980).

201. The Goa, Daman and Diu Agricultural Tenancy Act, 1964 {Goa, Daman an
Diu Act 7 of 1964).

202. The Goa, Daman and Diu Agricultural Tenancy (Fifth Amendment) Act, (97
{Goa, Daman and Diu Act 17 of 1976).

%203. The Andhra Pradesh Scheduled Areas Land Transfer Regulation, 195
{Andhra Pradesh Regulation 1 of 1959).

204. The Andhra Pradesh Scheduled Areas Laws (Extension and Amendment
Regulation, 1963 (Andhra Pradesh Regulalion 2 of 1963).

205. The Andhra Pradesh Scheduled Areas Land Transfer (Amendment) Regulatior
1970 {Andhra Pradesh Regulation | of 1970}

206. The Andhra Pradesh Scheduled Areas Land Transfer (Amendment) Regulation
1971 (Andhra Pradesh Regulation 1 of 1971).

207. The Andhra Pradesh Scheduled Areas Land Transfer (Amendment) Regulation
1978 (Andhra Pradesh Regulation 1 of 1978).

208. The Bihar Tenancy Act, 1985 (Bihar Act 8 of 1885).

209. The Chota Nagpur Tenancy Act, 1908 (Bengal Act 6 of 1908) (Chapter VIII
sections 46, 47, 48, 48A and 49; Chapter X-sections 71, 71A, and 71B; and Chapte
XVIII-section 240, 241, and 242),

210, The Santhal Parganas Tenancy (Supplementary Provisions) Act, 1949 (Biha
Act 14 of 1949) except section 53

211. The Bihar Scheduled Arcas Regulation, 1969 (Bihar Regulation | of 1969).

212. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplu
Land) (Amendment) Act, 1982 (Bihar Act 55 of 1982).

213. The Gujarat Devasthan Inams Abolition Act, 1969 (Gujarat Act 16 of 1969).

214. The Gujarat Tenancy Laws (Amendment) Act, 1976 (Gujarat Act 37 of 1976)

215. The Gujarat Agricultural Lands Ceiling {Amendment) Act, 1976 (President’
Act 43 of 1976). .

216. The Gujarat Devasthan Inams Abolition (Amendment) Act, 1977 (Gujarat Ac
27 of 1977).

217. The Gujarat Tenancy Laws (Amendment) Act, 1977 (Gujarat Act 30 of 1977)

|. Eatrics from 209 1o 257 ins. by the Constitution (Sixty-sixth Amendment) Act, 1990, sec. 2 (we,
7-6-1990).
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218, The Bombay Land Revenue (Gujarat Second Amendment) Act, 1980 (Gujarat
Act 37 of 1980).

219. The Bombay Land Revenue Code and Land Tenure Abolition Laws (Gujarat
Amendment) Acl, 1982 (Gujarat Act 8 of 1982).

220. The Himachal Pradesh Transfer of Land (Regulation) Act, 1968 (Himachal
Pradesh Act 15 of 1969).

221. The Himachal Pradesh Transfer of Land (Regulation Amecndment} Act, 1986
[Himachal Pradesh Act 16 of 1986),

222. The Karnataka Scheduled Castes and Scheduled Tribes (Prohibition of Transfer
of certain Lands) Act, 1978 (Karnataka Act 2 of 1979). ’

223. The Kerala Land Reforms (Amendment) Act, 1978 (Kerala Act 13 of 1978).

224, The Kerala Land Reforms (Amendment) Act, 1981 (Kerala Act 19 of 1981),

225. The Madhya Pradesh Land Revenuve Code (Third Amendment) Act, 1976
‘Madhya Pradesh Aci 61 of 1976).

226. The Madhya Pradesh Land Revenue Code (Amendment) Act, 1980 (Madhya
Pradesh Act 15 of 1930).

227. The Madhya Pradesh Akrishik Jot Uchachatam Seema Adhiniyam, 1981\
‘Madhya Pradesh Act 11 of 1981),

228. The Madhya Pradesh Ceiling on Agricultural Holdings (Second Amendment)
Act, 1976 (Madhya Pradesh Act 1 of 1984).

229. The Madhya Pradesh Ceiling on Agricultural Holdings (Amendment) Act, 1984
‘Madhya Pradesh Act 14 of 1984).

230. The Madhya Pradesh Ceiling on Agricultural Holdings (Amendment) Act, 1989
‘Madhya Pradesh Act 8 of 1989).

231, The Maharashtra Land Revenue Code, 1966 (Maharashtra Act 41 of 1966)
iections 36, 36A and 36B.

232. The Maharashtra Land Revenue Code and the Maharashtra Restoration of Lands
o Scheduled Tribes (Second Amendment) Act, 1976 (Maharashtra Act 30 of 1977).

233. The Maharashtra Abolition of Subsisting Proprictary Rights to Mines and
viinerals in certain Lands Act, 1985 (Maharashtra Acy 16 of 1985).

234. The Orissa Scheduled Areas Transfer of Immovable property (By Scheduled
[ribes} Regulation, 1956 (Orissa Regulation 2 of 1956).

235. The Orissa Land Reforms (Second Amendment) Act, 1975 (Orissa Act 29 of
976).

236. The Orissa Land Reforms (Amendment) Act, 1976 (Orissa Act 30 of 1976).

237. The Orissa Land Reforms (Second Amendment) Act, 1976 (Orissa Act 44 of
976). f

238. The Rajasthan Colonisation (Amendment) Act, 1984 (Rajasthan Act 12 of
984).

239. The Rajasthan Tenancy {Amendment} Act, 1984 (Rajasthan Act 13 of 1984).

240, The Rajasthan Tenancy (Amendment) Act, 1987 (Rajasthan Act 21 of 1987),

241. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) (Second Amend-
nent) Act, 1979 (Tamil Nadu Act § of 1980).

242, The Tamil Nadu Reforms {Fixation of Ceiling on Land) Amendment Act. 1980
Tamil Nadu Act 2} of 1980).
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243. The Tamil Nadu Land Reforms (Fization of Ceiling on Land) Amendment Act
1981 (Tamil Nadu Act 59 of 1981).

244, The Tamit Nadu Land Reforms (Fixation of Ceiling on Land) Second Amend
ment Act, 1983 (Tamil Nadu Act 2 of 1984),

245. The Udar Pradesh Land Laws (Amendment} Act, 1982 (Uttar Pradesh Act 2
of 1982).

246. The West Bengal Land Reforms (Amendment) Act, 1965 (West Bengal Act 1
of 1965).

247. The West Bengal Land Reforms (Amendment) Act, 1966 (West Bengal Act 1
of 1966).

248, The West Bengal Land Reforms (Second Amendment) Act, 1969 (West Benga
Act 23 of 1969).

-249. The West Bengal Estate Acquisition (Amendment) Act, 1977 (West Bengal Ac

36 of 1977).

250. The West Bengal Land Holding Revenue Act, 1979 (West Bengal Act 44 o
AT

251. The West Bengal Land Reformns {Amendment} Act, 1980 (West Bengal Act 4]
of 1980).

252. The West Bengal Land Holding Revenue (Amendment} Act, 1981 (West Benga
Act 33 of 1981).

253. The Calcutta Thikka Tenancy (Acquisition and Regulation) Act, 1981 (Wes
Bengal Act 37 of 1981).

254, The West Bengal Land Holding Revenue (Amendment) Act, 1982 (West Benga
Act 23 of 1982).

255, The Calcutta Thikka Tenancy (Acquisition and Regulation) (Amendment) Act
1984 (West Bengal Act 41 of 1984).

256. The Mahe Land Reforms Act, 1968 (Pondicherry Act 1 of 1968).

257. The Mahe Land Reforms (Amendment) Act, 1980 (Pondicherry Act 1 of 1981).

Y[257A. The Tamil Nadu Backward Classes, Scheduled Castes and Scheduted Tribe:
(Reservation of States in Educational Institutions and of appointments or posts in th
services under the State) Act, 1993 (Tamil Nadu Act 45 of 1994).]

2[258. The Bihar Privileged Persons Homestead Tenancy Act, 1947 (Bihar Act 4 o
1948).

259. The Bihar Consolidation of Holdings and Prevention of Fragmentation Aci
1956 (Bihar Act 22 of 1956).

260. The Bihar Consolidation of Holdings and Prevention of Fragmentation (Amend
ment) Act, 1970 (Bihar Act 7 of 1970).

261. The Bihar Privileged Persons Homestead Tenancy (Amendment) Act, 197
(Bihar Act 9 of 1970).

262. The Bihar Consolidation of Holdings and Prevention of Fragmentation { Amenc
ment) Act, 1973 (Bihar Act 27 of 1975).

I. Ins. by the Constitution {Scventy-sixth Amcadment) Ac, 1954,
2. Ins. by the Constitution (Seveniy-cighth Amendment Act,1995.
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263. The Bihar Consaolidation of Holdings and Prevention of Fragmentation (Amend-
nent) Act, 1981 (Bihar Act 35 of 1982).

264. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplus
and) (Amendment) Act, 1987 (Bihar Act 21 of 1987).

265. The Bihar Privileged Persons Homestead Tenancy (Amendment) Act, 1989
Bihar Act 11 of 1989).

266. The Bihar Land Reforms (Amendment) Act, 1989 (Bihar Act 11 of 1990).

267. The Karnataka Scheduled Castes and Scheduled Tribes (Prohibition of Transfer
f Certain Lands} (Amendment) Act, 1984 {Karnataka Act 3 of 1984).

268. The Kerala Land Reforms (Amendment} Act, 1989 (Kerala Act 16 of 1989).

269. The Kerala Land Reforms (Second Amendment) Act, 1989 (Kerala Act 2 of
990). :

270, The Orissa Land Reforms (Amendment) Act, 1989 (Orissa Act 9 of 1990).

271. The Rajasthan Tenancy (Amendment) Act, 1979 (Rajasthan Act 16 of 1979).

272. The Rajasthan Colonisation (Amendment) Act, 1987 (Rajasthan Act 2 of 1987).

273. The Rajasthan Colonisation (Amendment) Act, 1989 (Rajasthan Act 12 of
989).

274, The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Amendment Act,
933 (Tamil Nadu Act 3 of 1984).

275. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Amendment Act,
986 (Tamil Nadu Act 57 of 1986).

276. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Second Amend-
nent Act, 1987 (Tamil Nadu Act 4 of 1988).

277. The Tamil Nadu Land Reforms Fixation of Ceiling on Land (Amendmenl) Act,
989 (Tami Nadu Act 30 of 1989).

278, The West Bengal Land Reforms (Amendment) Act, 1981 {(West Bengal Act 50
f 1981).

279. The West, Bengal Land Reforms (Amendment) Act, 1986 (West Bengal Act 5
f 1986).

280. The West Bengal Land Reforms (Second Amendment) Act, 1986 (West Bengal
et 19 of 1986).

281. The West Bengal Land Reforms (Third Amendment) Act, 1986 (West Bengal
Lct 35 of 1986).

282. The West Bengal Land Reforms (Amendment) Act, 1989 (West Bengal Act 23
f 1989).

283. The West Bengal Land Reforms (Amendment) Act, 1990 (West Bengal Act 24
f 1990).

284, The West Bengal Land Reforms Tribunal Act, 1991 (West Bengal Act 12 of
991).}

Explanarion—Any acquisition made under the Rajasthan Tenancy Act, 1955
Rajasthan Act Il of 1955), in contravention of the second proviso to clause (1) of article
1A shall, to the extent of the contravention, be void.]



'[TENTH SCHEDULE
N fArticles 102(2) and 191(2}]

Provisions as to disgualification on ground of defection

1. Interpretation.—In this Schedule, uniess the context otherwise requires,—

(@) "House' means cither House of Parliament or the Legislative Assembly or, a
the case may be, cither House of the Legislature of a State;

(B) ‘Legislature party' in relation to a member of a House belonging to any politica
party in accordance with the provisions of paragraph 2 or paragraph 3 er, as th
case may be, paragraph 4, means the group consisting of all the members of tha
House for the {ime being belonging to that political party in accordance with the
said provisions;

{c) ‘original political party’, in relation 10 a member of 2 House, means the politi
cal party to which he belongs for the purposes of sub-paragraph (1) of paragrapl
2

(d) ‘paragraph’ means a paragraph of this Schedule.

2. Disqualification on ground of defection.—(1) Subject to the provisions o
paragraphs 3, 4 and 5, 2 member of a House belonging to any political party shall b
disqualified for being a member of the House,—

{a) if he has voluntarily given up his membership of such political party; or

{b) if he votes or abstaing from voting in such House contrary to any direction issue:
by thé political party to which be belongs or by any person or authorit)
authorised by it in this behalf, without obtaining, in either case, the prior permis
sion of such political party, person or authority and such voting or abstention
has not been condoned by such political party, person or authority within fiftee:
days from the date of such voting or abstention.

Explanation—For the purposes of this sub-paragraph,—

{a} an elected member of a House shall be deemed to belong to the political party
if any, by which he was set up as a candidate for election as such member;

(b} a nominated member of a House shall,—

(i) where he is a member of any political party on the date of his nominatio
as such member, be deeded to belong to such political party;

(i) in any other case, be deemed to belong to the political party of whicl
he becomes, or, as the case may be, first becomes a member before th
expiry of six months from the date on which he takes his seat afie
complying with the requirements of article 99 or, as the case may be
article 188.

(2) An elected member of a House who has been elected as such otherwise than a
a candidate set up by any political party shall be disqualified for being a member of th
House if he joins any pelitical party after such election.

{. Added by the Constitution (Fifty-second Amendment) Act, 1985, sec. 6 (w.e.{. 1-3-1585).
368
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(3) A'nominated member of a House shall be disqualified for being a member of the
House if he joins any political party after the expiry of six months from the date on
which he takes his seat after complying with the requirements of article 99 or, as the
cate may be, article 188,

(4} Notwithstanding anything contained in the foregoing provisions of this paragraph,
a person who, on the commencement of the Constitution (Fifty-second Amendment)
Act, 1985, is a member of a house (whether elected or nominated as such) shall, —

{i} where he was a member of a political party immediately before such
commencement, be deemed, for the purposes of sub-paragraph (1} of
this paragraph, to have beén elected as a member of such House as a
candidate set up'by such pelitical party;

(ff} in any other case, be deemed to be an elected member of the House who
has been elected as such otherwise than as a candidate set up by any
political party for the purposes of sub-paragraph (2) of this paragraph
or, as the case may be, be deemed to be a nominated member of the
House for the purposes of sub-paragraph (3) of this paragraph.

A, Disqualification on ground of defection not to apply in case of split. —Where
a member of 8 House makes a ¢laim that he and any other members of his Legislature
party constitute the group representing a faction which has arisen as a result of the split
in his original political party and such group consists of not less than one-third of the
members of such Legislawre party,—
{a) he shall not be disqualified under sub-paragraph (1) of paragraph 2 on the
ground— ’
() that he has voluntarily given up his membership of his original political
party; or
(if) that he has voted or abslained from voting in such House contrary to
any direction issued by such party or by any person or authority
authorised by it in that behalf without obtaining the prior permission of
such party, person or authority and such voting or abstention has not
been condoned by such party, person or authority within fifteen days
from the date of such voting or abstention; and
(b} from the time of such split, such faction shall be deemed to be the political pany
to which he belongs for the purpases of sub-paragraph (1) of paragraph 2 and
to be his original political party for the purposes of this paragraph.

4, Disqualification on ground of defection not to apply in case of merger.—(1)
A member of a House shall not be disqualified under sub-paragraph (1) of paragraph 2,
where his original political party merges with another political party and he claims that
he and any other members of his original political party—
(a) have become members of such other political party, or as the case may be, of a
new political party formed by such merger; or
(b} have not accepted the merger and opted to function as a separate group,
and from. the time of such merger, such other political party or new political party or
group, as the case may be, shall be deemed to be the polilical party to which he belongs
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for the purposes of sub-paragraph (1) of paragraph 2 and to be his original political party
for the purposes of this sub-paragraph,

(2) For the purposes of sub-paragraph (1) of this paragraph, the merger of the original
political party of a member of a House shall be deemed to have taken place if, and only
if, not less than two-thirds of the members of the Legislature party concerned have
agreed to such merger.

5. Exemption.—Notwithstanding anything contained in this Schedule, a person who
has been clected to the office of the Speaker or the Deputy Speaker of the House of the
People or the Deputy Chairman of the Council of States or the Chairman or the Deputy
Chairman of the Legislative Council of a State or the Speaker or the Deputy Speaker of
the Legislative Assembly of a State, shall not be disqualified under this Schedule,—

(a) if he, by reason of his election to such office, voluntarily gives up the member-
ship of the political party to which he belonged immediately before such election
and does not, so long as he continues to bold such office thercafier, rejoin that
political party or become a member of another political party; or

(&) if he, having given up by reason of his election to such office his membership
of the political party to which he belonged immediately before such election,
rejoins such political party after he ceases to hold such office.

6. Decision on questions as to disqualification on ground of defection.—(1) If any
question arises as to whether a member of a House has become subject to disqualifica-
tion under this Schedule, the question shall be referred for the decision of the Chairman
or, as the case may be, the Speaker of such House and his decision shall be final :

Provided that where the question which has arisen is as to whether the Chajrman or
the Speaker of a House has become subject to such disqualification, the question shall
be referred for the decision of such member of the House as the House may eleci in this
behalf and his decision shall be final.

(2) All proceedings under sub-paragraph (1) of this paragraph in relation to any
question as to disqualification of a member of a House under this Scheduie shall be
deemed to be proceedings in Parliament within the meaning of article 122 or, as the case
may be, proceedings in-the Legislature of a State within the meaning of article 212.

7. Bar of jurisdiction of courts.—Notwithstanding anything in this Constitution, no
court shall have any jurisdiction in respect of any matter connected with the disqual-
ification of a member of a House under this Schedule.

8. Rules.—(1) Subject to the provisions of sub-paragraph (2) of this paragraph. the
Chairman or the Speaker of a House may make rules for giving effect to the provisions
of this Schedule, and in particular, and without prejudice to the generality of the forego-
ing, such rules may provide for—

() the mainicnance of registers or other records as to the political parties, if any,
to which different members of the House belong;

(b) the report which the leader of a Legislature party in relation to a member of a
House shall furnish with regard to any condonation of the nature referred to in
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clause (b) of sub-paragraph (1) of paragraph 2 in respect of such member, the
time within which and the authority to whom such report shall be furnished;

(€) the reports which a political party shall furnish with regard to admission to such
political party of any members of the House and the officer of the House 1o
whom such reports shall be fumnished; and

{d) the procedure for deciding any question referred to in sub-paragraph (1) of
paragraph 6 including the procedure for any inquiry which may be made for the
purpose of deciding such question.

(2) The rules made by the Chairman or the Speaker of a House under sub-paragraph
1) of this paragraph shall be laid as soon as may be after they are made before the
{ouse for a total peried of thirty days which may be comprised in one session or in two
T more successive sessions and shall take effect upon the expiry of the said period of
hirty days unless they are sooner approved with or without modifications or disapproved
iy the House and where they are so approved, they shall take effect on such approval
n the form in which they were laid or in such modified form, as the case may be, and
vhere they ate so disapproved they shall be of no effect.

(3) The Chairman or the Speaker of a House may, without prejudice to the provisions
sf article 105 or, as the case may be, article 194, and to any other power which he may
iave under this Constitution direct that any wilful contravention by any person of the
ules made under this paragraph may be dealt within the same manner as a breach of
wivilege of the House.)

'“ELEVENTH SCHEDULE

(Article 243G)

1. Agriculture, including agricultural extension.

. Land improvement, implementation of land reforms, land consolidation and soil
conservation.

. Minor imigation, water management and watershed development.

Animal busbandry, dairying and poultry.

. Fisheries.

Social forestry and farm foresury.

. Minor forest produce.

Small scale industrics, including food processing industries.
9. Khadi, village and cottage indusiries,

10. Rura! housing.

11. Drinking water.

12. Fuel and fodder.

13, Roads, culverts, bridges, ferries, waterways and other means of communication.

14, Rural electrification, including distribution of electricity,

15. Non-conventional energy sources.

16. Poverty alieviation programme.

[o%)

LI I NV O

1. Added by the Constitution (Sevemh-third Amendment) Act, 1992, eee. 4,
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. Education, including primary and secondary schools.
18.
15.
20.
21
22,
23.

Technical training and vocational education,

Adult and non-formal education.

Libraries.

Cultural activities,

Markets and fairs. .

Health and sanitation, including hospitals, primary health cenires anc
dispensariez,

Family welfare.

Women and child development. |

Social welfare, including welfare of the handicapped and mentally retarded.
Welfare of the weaker sections, and in panticular, of the Scheduled Castes anc
the Scheduled Tribes,

Public distribution system.

Maintenance of community assets.”

l“TWELFTH SCHEDULE

(Article 243W)

Urban planning tncluding town planning.

Regulation of land-use and construction of buildings.

Planning for economic and social development.

Roads and bridges.

Water supply for domestic, industrial and commercial purposes.

Public health, sanitation conservancy and solid waste management.

Fire services.

Urban forestry, protection of the environment and promotion of ecological
aspects.

. Safeguarding the interests of weaker sections of society, including the hand-

icapped and mentally retarded.

. Slum improvement and upgradation.

. Urban poverty alleviation,

. Provision of urban amenities and facilities such as parks, gardens, play-grounds.
. Promotion of cultural, educational and aesthetic aspects.

. Burials and burial grounds; cremations, cremation grounds and electric

crematoriums.

Cattle ponds; prevention of cruelty to animals,

Vital statistics including registration of births and deaths.

Public amenities including street lighting, parking lots, bus stops and public
conveniences.

Regulation of slaughter houses and tanneries.”,

Added by the Constitution (Seventy-founh Amendment) Act, 1992, sec. 4.



Universal's Avrhentic and Updared BARE ACTS
Wirh Short Notes

- Administrative Tribunals Act, 1885 along with CAT (Procedure) Rules,

1987, CAT Rules of Practice and Contempt of Courts {CAT) Rules 50.00
- Agvocates Act, 1961 26,00
- Air (Prevention and Contro! of Pollution) Act, 1981 alongwith Rules, 1982 28.00
- Apprentices Act, 1961 along with Apprenticeship Rules, 1981 and Central

Apprenticeship Council Rules, 1962 35.00
- Arbitration and Conciliation Act, 1996 22.00
- Arbitration Act, 1940 12.00
- Arms Act, 1959 as amended by Act 22 of 1995 along with Rules, 1962 45,00
- Bankers' Books Evidence Act, 1891 10.00
- Benami Transactions {Prohibition) Act, 1988 10.00

- Bonded Labour System (Abolition) Act, 1976 along with Rules, 1976

- Cabla Television Networks (Regulation) Act, 1995 along with Rules, 1954
& Motification

- Cantonments Act, 1924

- Carriers Act, 1865

- Cantral Sales Tax Act, 1956 along with Rules, 1957

- Child Labgur (Prohibition and Regutation) Act, 1986 along with Rules, 1988
and Children {Pledging of Labour) Act, 1933

- Christian Marriage Acil, 1872 with State Amendrments

- Cinematograph Act, 1952 along with Aules, 1983, as amended in 1996

- Citizenship Act, 1955 along with Rules, 1956

- Code of Civil Proceduré, 1998 along with State end High Court

g
8

SREs KafB »
8888 8888 8

Amendments with Subject Index 220,00

Pocket Size Edition 110.00

- Code of Criminal Procedure, 1973 with Comparative Chart & Subject Index 90.00

Pocket Size Edition 40.00

- COFEPCSA Act, 1974 and SAFEMFOP Act, 1976 20.00

- Commissions of Inquiry Act, 1952 along with Rules, 1972 12.00

- Commission of Sati (Prevention) Act, 1387 along with Rules, 1988 10.00
- Constitution of India with selective commants by P. M. Bakshi

(Incorperating upto 78th Amendmant Act) Ragular Edn. 1996 100.00

Pocket Size Edn. 1996 45.00

- Consumer Protection Act, 1986 along with Rules, 1987 18.00
- Contempt of Courts Act, 1971 along with Rules to Regulate Proceedings

for Contampt of the Supreme Court, 1975 12.00
- Contract Act, 1872 22.00
- Contract Labour (Regulation and Abolition) Act, 1570 along with Rules, 1971 30,00

- Copyright Act, 1957 as amended by Copyright (Amendment) Act, 1994
(effective from 10-5-1995) along with Copynght Rules, 1958 as
amended by Copyright (Amendment) Rules, 1995 and International

Coprrigthrder. 1991 35.00
- Court Fees Act, 1870 18.00
- Criminal Manual—Containing Cr.P.C,, | P.C. and Evidence Act with Subject

Index (Hardbound Pocket Size) - 120.00
- Delhi Co-operative Societies Act, 1972 20.00
- Delhi Development Act along with Delhi Development (Amendment)

Ordinance, 1992 15.00
- Delhi Land Reforms Act, 1954 28.00
- Delni Land Revenue Act, 1954 along with Dethi Lands (Restrictions on

Teanster) Act, 1972 20.00
- Delhi Polica Act, 1978 22.00
- Delhi Public Gambling Act, 1955 5.00
- Delhi Rent Act, 1995 with Comparative Chart 25.00
- Delhi Rent Act, 1995 (Hindi) with Comparativa Chart 25,00
- Delhi Sales Tax Act, 1975 along with Rate of Tax on Goods under

First S¢haedule 30.00
- Depositories Act, 1996 1500
- Divorce Act, 1869 18.00
- Dowry Prohibition Act, 461 along with Rules and Relevant Provisions

of IPC & Evidence Act, 1872 10.09
. Drugs & Cosmetics Act, 1940 25.00
- Easements Act, 1882 15.00

- Elgctricity Act, 1910 . 25.00
Continued on next page



Tontinued from previous page

- Electricity Rules {Indian), 1956 50.00
- Emigration Act, 1983 along with Rules, 1983 24.00
- Employses’ Pension Scheme, 1995 as amended by Employees® Pension’
{Amendment) Scheme, 1996 20.00
- Empioyees’ State Insurance Act, 1948 along with Central Aules and Regulations 70.00
« Environment {Protection} Act, 1986 along with Rules, 1986 & Hazardous
Wastes Flues, 1989 and Afied Rutes 48.00
- Essential Commodities Act, 1955 aIOngwnh Essential Commodities
{Special Provisions) Am 1981 and Pravention of Blackmarketing and
Maintenance of Essential Commodities Act, 1980 20.
- Evidence Act, 1872 22,
- Factorias Act, 1948 35.
- Family Cousts Act, 1984 10,
- Fatal Accidents Act, 1855 8
- Foreign Exchange Act, 1973 along with Rules, 1974 30
- Forest Act, 1927 alorg with The Forest {Conservalion) Act, 1980 and
The Forest (Conservation) Rules, 1981 22
- General Clauses Act, 1897 12
- Guardians and Wards Act, 1890 12
- Hindu Laws (Containing 5 Acts} 22
- Hindu Adoption & Maintenance Act, 1956 10
- Hindu Marriage Act, 1955 10
- Hindu Minority & Guardianship Act, 1956 10
- Hindu Succession Act, 1956 10
- Hire-Purchase Act, 1972 12
- |dentification of Prisoners Act, 1920 8
« immoeral Traffic (Prevention) Act, 1956 22
« Indecent Representation of Women {Prohibition) Act, 1986
along with Rules, 1987 10
- Indian Panal Code, 1860 with Classifications and Model Forms of Charge 55
Pocket Size Edition 30

Industrial Disputes Act, 1947 as amended in 1996 along with Industriat
Disputes (Central) Rufes, 1957 and allied Rules

Industrial Employment (Standmg Orders;j Act, 1946 along with Rules, 1946

Infant Mitk Substilutes, Feeding Boltles and Infant Foods (Regulation of
Production, Supply and Distribution) Act, 1982 along with Rules, 1993

Insecticides Act, 1968 along with Insecticides Rules, 1971

Insurance Act, 1938

interast Act, 1978

intarest on Delayed Payments to Small Scale and Anzillary Industriat
Undertakings Act, 1493

Juvenile Justica Act, 1986

Langd Acquisition Act, 1894

Limitation Act, 1963

Matemity Benolit Act, 1951 as amended by the Maternity Benefit (Amendment)
Act, 1995 alon? with Rules, 1963

Minimum Rates of Wages in Delhi (w.e.f. 1.2-1996)

Minimum Wages Act, 1948 with State Amendments along with Central
Rules, 1950

Monopolies and Restrictive Trade Practices Act, 1969

Motor Vehicles Act, 1988 as amended by the Motor Vehicles

=8

PRI

B85~ aBES

[

28 88 2388 2388 38 B58 2323333233288 233228

(Amendment) Act, 1994 70.00
- Motor Vehicle Rules, 1989 as amended by Amendment Rules, 1995

with allied Schemes, Regulation and Rules 70.00
- Muslirm Women (Protaection of Rights on Divorce) Act, 1986 along with

Rules, 1886 10.00
- Narcotic & Psycotropic Substances Acl, 1985 as amended in 1996

along with Rules as amended in 1998 logether with Forms and Order 40.00
- National Commission Acts (Containing 4 Acts and allied infarmation) 22.00
- Mational Environment Tribunal Act, 1995 12.00
- Nationa! Security Act, 1980 8.00
- Negotiable Instruments Act, 1881 16.00

- Notaries Act, 1952 along wilh Rules, 1956 20.00

- Qaths Act, 1963 o

10.00
Conumied on next page
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- Official Secrets Act, 1923

- Partnership Act, 1932

- Pasgports Act, 1967 as amended by Passporis (Amendment) Act, 1093
along with Rules, 1980

Payment of Bonus Act, 1965 as amended by the Payment of Bonus
{Amandment} Act, 1995 along with Rules, 1975

Payment of Gratuity Act, 1972 as amended by Payment of Gratuity
{Amendment) Act, 1994 along with Rules, 1972

Payment of Wages Act, 1936 along with (Procedure) Rules, 1937

Police Acts (B Acts in 1)

Post Olfice Act, 1898

Powers of Attorney Act, 1882

Pre-Natal Diagnostic Techniques (Regulation and Prevention of Misuse)
Act, 1994 along with Aules, 1996

Press & Registration of Books Act, 1867 along with Rules and Order

Press Council Act, 4978 along with allied Rules and Regulations

Pravention of Corruption Act, 1988

Probation of Offenders Act, 1958

Protection of Civil Rights Act, 1955 along with Rules, 1977

Protection of Human Rights Act, 1983 along with National Human Rights
Commission (Procedure) Rules, 1894

Provinciat Insolvency Act, 16020

Public Gambling Act, 1867

Public Liability Insurance Act, 1991 along with Rules, Forms & Nolification

Public Fremises (Eviction of Unauthorised Occupants) Act, 1971
along with Rutes, 1971

Railways Act, 1989 along with Railway Claims Tribunal Act, 1987 and Rallway
Property {Un'awful Possession) Act, 1968

Recovery of Debls Due to Banks and Financial Institutions Act, 1593
along with Rules, 1994

Registration Act. 1908

Repraesentation of the People Act, 1950 and Repraesentation of the
People Act, 1951 atong with The Pariament {Prevention of Disqualification)
Act, 1959 and Maximum Limit of Election Expensas in Pardiamentary
and Assembly Constiluencies

Sale of Goords Act, 1930

Scheduled Castes and Scheduled Tribes {Pravention of Atrecities) Act with Rules

Sick industrial Companies (Special Provisions) Act, 1985 along with
BIFR and other allied Rules

Societies Registration Act. 1860

Special Mariage act, 1954

Spacific Relief Act, 1963

Stamp Act, 1899

Stamp Duty, Registration Fees & Court Fees in Delhi along with the Delhi
Registration Rules, 1976

State Financial Comporations Act, 1951

Succassion Act, 1925

Suits Valuation Act, 1887

Suprema Court Rulss, 1966 along with allied Autes

Telegraph Act, 1885

Terronist and Disruptive Activities (Prevention) Act 1987 as amended
by TADA (Amendment} Act, 1993 aleng with Rules, 1987 and Terrotist
Affected Areas (Special Courts) Act, 1984

Trade Unions Act. 1926 along with Central Trade Unions Regulations, 1538

Transter of Property Act, 1882

Trusts Act, 1682

Unlawfu! Activities {Prevention) Act, 1967 along with Rules, 1968

- Urban Land (Ceiling and Regulation) Act, 1976

- Wakf Act, 1355

- Waler (Prevention and Control ol Pollution) Act, 1974 along with Rules, 1875,

Cess Act, 1977 and Cess Rules, 1978
- Wild Life {Protection) Act, 1972 along with allied Rules 35.00
- Workmen's Compensation Act, 1923 along with Rules, 1924 &
{Transfer of Monay} Rules, 1935
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INFORMATIVE LEGAL HANDBOOKS

Universal's Handbook
DIVORCE LAW & PROCEDURE
Dr. Janak Raj Jal, Advocate
2nd Edn. 1996 Rs. 165
Universal's Handbook
BAIL LAW & PROCEDURES
With tips to avold police harassment
Dr. Janak Raj Jal, Advocate
1995 Edn. Rs. 120
Universal's CRIMINAL MANUAL
Containing Cr. P.C,, .P.C. & Evidence
Pockeat Size Hardkound
1996 Edn. Rs, 120

Universal’s Legal Guide
MAKE YOUR WILL YOURSELF
H.L. Kumar
1995 Edn, Rs. 110

Universal’'s Legal Guide
SALE & PURCHASE OF PROPERTIES
With Separate Chapters on Apart-
ments & Farm Houses alongwith
Model Drafts
Vishwa Lochan Madan
19396 Rs. 160

Law Relating to
INSURANCE
With special reference to
Consumer Protection Act
R.M.Vats
1997 Rs. 160

Universal’s Law Relating to
TELEPHONES With special reference
te Consumer Protection Act

R.M. Vals
1986 Rs, 160
Universal's
ENVIRONMENT AND POLLUTION
LAW MANUAL
1996 Edn. Rs. 220
Universal's

ELECTRICITY LAW MANUAL
1996 Edn. Ra. 160

Universal's
MOTOR VEHICLES MANUAL

Univarsal’s Handbook
MEDICAL NEGLIGENCE AND
LEGAL REMEDIES
With Special Reference to Consumer
Protection Law alongwith full text of
Supreme Court Landmark Judgment
dated 13-11-1995
Ancop K. Kaushal
1996 - _ BRs.m5
A.M. Vats
CONSUMER & THE LAW
1994 Edn. Rs. 200

Universal’s Practical Guide to
CONSUMER PROTECTION LAW
Anoop K. Kaushal
1596 Rs. 130
S.N. Gupta
DISHONOUR OF CHEQUES
Liability Civil and Criminal
3rd Edn. Rep. 1996 As. 174
H.L. Kumar
EMPLOYERS RIGHTS UNDER

LABOUR LAWS
1996 Edn. Rs. 123
H.L. Kumar
PRACTICAL GUIDE TO
LABOUR MANAGEMENT
A-Z from Selection to Separation
3ard Edn. Rep. 1956 Rs. 115

H.L. Kumar
What everybody should know about
LABOUR LAWS
1995Edn. __ Rs.90
H.L. Kumar
LABOUR PROBLEMS
AND REMEDIES
7th Edn. 1996
Universal's
EXPORTERS HANDBOOK

A Step-by-Step Gulde to
Successful Exporting

2nd Edn. 1996 V.P. Gupta
Universal's

Rs. 175

Rs. 150

1995 Edn. Rs. 150 IMPORTERS' HANDBOOK
Universal’s A Step-by-Stép Guide to
SEBI MANUAL Successful Import
2nd Edn. 1495 Rs. 98 1996 Edn. V.P. Gupta Rs. 98
Available at
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