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INDEPENDENT STATE OF PAPUA NEW GUINEA.
CHAPTER NO. .

Conscirutional Lavs and Documents.

GENERAL AN NO.TATION.

Principally, this Chaprer consists of the National Constitution as originally adopred and
the Nauonal Orgaaie Laws that were 1n force on 1 January 19706, the effecuve daie. These
are included in accordance with Section YA of the Revirion of the Laws Act 1973 (inserted by
the Revised Edition of the Laws At 1976) bur, since they do not form part of the Revised
Laws proper, they are not subject to editonal revision. However, in appropriate cases
footnotes have been added, pointing out errors that have apparently occurred: chis is
particularly true of cross references to the Constitution in Organic Laws, many of which
were based on the numbering of the draft Constitution coasidered by the Constituent
Assembly and nor on the numbering of the Constitution as finally adopred.

In addition, in accordance with Section 10(1) of the Revision of the Laws Act, as
amended, cerrain other material that seemed useful, or likely 1o disappear, be overlooked
or not be readily available, has been included, zs listed in the able of contents. This
marerial, too, does nor form part of the Revised Laws,
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INDEPENDENT STATE OF PAPUA NEW GUINEA.
CHAPTER NoO. |,

CONSTITUTION
of
THE INDEPENDENT STATE OF PAPUA NEW GUINEA.

PREAMBLE.

Adoption of Constitution.

'

WE, THE PEOPLE OF PAPUA NEW GUINEA—

e united in one nation

® pay homage o the memory of our ancestors—the source of our sirength and origin

of aur combined herirage

* acknowledge the worthy customs and traditional wisdoms of our people—which have

come down to us from generation o generation

pledge ourselves w guard and pass on w those who come afcer us our noble
traditions and he Christan principles thar aretours now.

By authority of our inherent right as ancient, free and independent peoples

WE, THE PEOPLE, do now ésaablish this sovereign nation and declare ourselves, under the

zuiding hand of God, w be the lndependent Stace of Papua New Guinea,

AND WE ASSERT, by virtue of that authoriey

that all power belongs to the people—actng through their duly elecred
representatives

thar respect for the dignity of the individual and community interdependence are
basic principles of our society

that we guard with our lives our national identicy, integrity and self respect

that we reject violence and seck consensusras a means of solving our common
problems

that our national wealth, won by honest, hard work be' equitably shared by all

WE DO NOW THEREFORE DECLARE

that we, having resolved to enact a Constitution for the Independent State of Papua
New Guinea

AND ACTING through our Constituenr Assembly on 15 August 1975

HEREBY ESTABLISH, ADOPT and GIVE TO QURSELVES this Constitudion 1o come
- into effect on Independence Day, that is 16 Seprember 1975.

kol

! Semble, "aught o be™ was intended.
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IN S5O0 DOING WE, THE PEOPLLE OF PAPUA NEW GUINEA, SET BEFORE
OURSELVES THESE NATIONAL GOALS AND DIRECTIVE PRINCIPLES THAT
UNDERLIE OUR CONSTITUTION —

Nacional Goals and Directive Principles.

WE HEREBY PROCLAIM the following aims as our National Goals, and direct all persons
and bodies, corporare and unincorporate, 1o be guided by these our declared Directives in
pursuing and achieving our aims \—

1. lategrzl human development.

We declare our first goal to be for every person to he dyvnantically involved in the
process of freeing himself or herself from every form of domination or
oppression so that each man or woman will have the opportunity to develop as
a whole person in relationship with others.

WE ACCORDINGLY CALL FOR—

(1) everyone o be involved in our endeavours to achieve integral human
development of the whole puerson for every person and wo seek fulhilment
through his or her contribution w the common good; and

T
{ (2) education 10 be based on murual respect and dislogue, and w promote
awareness of our human porental and motivation o achieve our National
Goals through self-reliant eflory; and

(3) all forms of beneficial creativity, including sciences and culums to be actively
encouraged; and :

(4) improvement in the level of nurition and che stundard of public healdh w
enable our people 10 atain self fulfilment; and

(5) the family unir to be recognized as the fundamenial basis of our society, and
for every step 10 be waken o promote the moral, culiural, economic and social
standing of the Melanesian family; and

(6) development to take place primarily through the use of Papua New Guinean
forms of social and political organization.

2. Equality and parcdicipation.

We declare our second goal to be for alf citizens o have an equal opportuaity to
‘participace in, and benefit from, the development of our country.,

WE ACCORDINGLY CALL FOR—

(1) an equal opportunity for vvery citizen 10 take pare in the political, economic,
social, religious and cultural hife of the country; and

(2) the creation of political structures that will enable effective, meaningful
participation by our people in thut life, and in view of the rich cultiirai and
ethnic diversity of our people for those structures 1o provide for substantial
decentralization of all forms of government acrivity; and

(3) every ‘effore 10 be made o achieve an equitable distribution of incomes and

other benefits of development among individuals and throughout the various
parts of the cousfiry; and

-
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(4) equalization of services in all parts of the country, and for every citizen o
have equal access to legal processes and all services, governmental and
otherwise, that are required for the fulfilment of his or her real needs and
aspirarions; and

(5) equal participation by women citizens in all political, economic, social and
religious activities; and

(6) the maximization of the number of citizens parucipating in every aspect of
development; and

(7) active steps to be taken to facilitare the organization and legal recognition of
all groups engaging in development aceivizies; and

(8) means 1o be provided to ensure thar any cinzen can exercise his personal
creativity and enterprise in pursuit of fuifilment that is consistent with the
common good, and for no citizen ta be deprived of this opportunity because
of the predominant position of another; and

{9) every citizen 10 be able to participate, eicher directldy or through a represen-
tative, in the consideration of any marter affecting his interests or the inerests
of his community; and

(10) all persons and governmental bodies of Papua New Guinea to ensuce that, as
far as possible, political and official bodies are so composed as 10 be broadly
representative of citizens from the various areas of the country; and

(11) all persons and governmental bodies 10 endeavour 1o achieve universal
literacy in Pivin, Hiri Mo or English, and in “tok ples™ or “ita eda tano gado™,
and

(12) recognition of the principles that a complere relationship in marriage rests on
equality of rights and duties of div pariners, and that responsible pareathood
is based on that cquality.

3. Nartional sovereignty and self-reliance.

We decfare our chird goal to be for Papua New Guinez 1o be politically and
economically independent, and our economy busically self-reliant.

WE ACCORDINGLY CALL FOR—

{1) our leaders to be committed to these National Goals and Directive Principles,
to ensure thart their freedom o make decisions is not restricted by obligadions
to or relationship' with others, and to make all of their decisions in the
national interest; and

(2) all governmental bodies to base their planning for political, economic and
social development on these Goals and Principles; and

, ;

(3) internal interdependence and solidarity among citizens, and between pro-
vinces, 1o he actively promoted; and

(4) citizens and governmental bodies 1o have control of the butk of economic
enterprise and production; and

(5) strict control of foreign investment capital and wise assessment of foreign
ideas and values so that these will be subordinate to the goal of national
sovereignty and self-reliance, and fr particular for the entry of foreign capital

o
b Semble, “relationships™ was intended.
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0 be geared to internal social and economic policies and to the integrity of
the Nation and the People; and

the State o take effecrive measures 10 control and actively parncipate in the
national economy, and in particular 1o conral major enterprises engaged in
the exploitation of natural resources; and

economic development to take place primarily by the use of skills and
resources available in the country either from citizers or the Stare :md not in
dependence on imported skills and resources; and

the constant recognition of our sovereignty, which must nor be undermined
by dependence on foreign assistance of any sore, and in particular for no
investment, military or foreign-aid agreement or understanding to be entered
into that imperils our self-reliance and self-respect, or our commiument to
these Narional Goals and Directive Principles, or that may Jead to substantial
dependence upon or influence by any country, investor, lender or danor.

4. Nartural resources and environment.

We declare our fourth goal ro he for Papua New Guinea'’s natural resources and

environment to be conserved and used for the collective benefir of us all, and be

replenished for che benefit of future generations.

WE ACCORDINGLY CALL FOR—

h

]

(1

(2)

wise use to be made of our natural resources and the environmene in and on
the land or seabed, in the sea, under the land, and in the air, in the interests
of our development and in truse for future generations; and

the conservation and replenishment, for the benehir of ourselves and posterity,
of the environment and its sacred, scenic, and historical qualities; and

(3) all necessary steps 1o be taken to give adequate protection to our valued blrds

animals, fish, insects, plants and trees.

L—-'-/—/

. Papua New Guinean ways.

We declare our fifth goal to be to achieve development primarily through the use

of Papua New Guinean forms of social, political and economic organiration.

WE ACCORDINGLY CALL FOR—

(1)

a fundamental re-orientation of our attitudes and the institutions of govern-
ment, commerce, education and religion wwards Papua New Guinean forms
of participation, consulation, and conscasus, and a continuous renewal of che
responsiveness of these' institutions to the needs and awdtudes of the People;
and

(2) particular emphasis in our economic development o be placed on small-scale artisan,

service and business activity; and

(3) recognition that the cultural, commercial and ethnic diversity of our people is a posicive

strength, and for the fostering of a respect for, and appreciation of, traditionz! ways of life
and culture, including language, in all their richness and variety, as well as for a willingness

to apply these’ ways dynamically and creatively for the asks of development; and
-

N R L Grmble, chose” was intended. -~
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(4) traditional villages and communitics o remain as viable units of Papua New
Guinean society, and for active sieps to be 1aken o improve their cuitural,
social, economic and ethical quality.

Basic Rights.

WE HEREBY ACKNOWLEDGE that, subject 10 any restrictions imposed by law on
aon-citizens, all persons in our country are entitled o the fundamental rights and freedoms
of the individual, that is 1o say, the right, whatever their race, tribe, places’ of origin,
political opinion, colour, creed or sex, but subject 1o respect for the rights and freedoms of
others and for the legitimate public interest, to cach of the following :—

(a) life, liberty, security of the person and the protecion of the law; and
(&) the right to take pare in political activities; and
() freedom from inhuman treatment and forced labour; and

{d} freedom of conscience, of expression, of informanon and of assembly and
associauon; and "

(¢) freedom of employment and freedom of movement;, and

{f) protection for the privacy of their homes and other property and from unjust
deprivation of property,

and have accordingly inclhided in this Constirunion provisions designed w afford protection
to those rights and freedoms, subject to such limitations on that procection as are contained
in those provisions, being limitations primarily designed to ¢nsure that the enjoyment of
the acknowledged rights and freedoms by an individua! does nor prejudice the rights and
freedoms of others ot the legitimate public interest.

Basic Social Obligarj'ons.

WE HEREBY DECLARE thac all persons in our country have the following basic
obligations to themselves and their descendants, to each other, and to the Nation :—

{a) to respect, and to act in che spirit of, this Constitution; and

(8) to recognize that they canfully develop cheir capabilities and advance their
true interests only by active participation in the development of the national
community as a whole; and

(¢) 10 exercise the rights guaranteed or conterred by chis Constitution, and to use
the opportunities made available (o them under it to participate fully in the
government of the Nadion; and

() 10 protect Papua New Guinea and 10 safeguard the nationa) wealth, resources
and eavironment in the interests not only of the present generation bur also
of future generations; and '

(¢) to work according o their talents m socially useful employment, and if
necessary 1o create for themselves legitimate opportunities for such employ-
ment; and

(f) 1o respect the rights and freedoms of others, and 1o co-operate fully with
others in the interests of interdependence and solidarity; and

b Semble, “place” was imended.
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{&) to contribute, as required by law, according 10 theit means w the revenues
required for the advancement of the Nation and the purposes of Papua New
Guinea; and

{(b) in the case of parents, o support, assist and educate their children (whether
born in or out of wedlock), and in pariicular 10 give them a ue under-
standing of their basic rights and obligations and of the National Goals and
Directive Principles; and

(£} in the case of the® children, 10 respect their parents.

IN ADDITION, WE HEREBY DECLARE that all citzens have an obligation
themselves and their descendants, o ¢ach other and to the Nation o use profits from
economic activities in the advancement of our country and our people, and that the law may
impose 2 similar obligarion on non-¢irizens carrying on ¢conomic acuvities in or from our
country.

PART I.—INTRODUCTORY.

, Division | —The Nation.

1. The Independent Srate of Papua New Guinea.

(1) Papua New Guinea is a sovereign, independent Srate by the name of the
Independent State of Papua New Guinea,

(2) The name of the Independent State of Papua New Guinea and 1ts vananes shall be
protected by an Act of the Parliament. '

2. The area of Papua New Guinea,

(1) The area of Papua New Guinca consists of the area that, immediately before
Independence Day, consttuted what was then known as Papua New Guinea, together with
all internal waters and the territorial sca and underlying lands, and, subject to disclaimer by
resolution of the Parliament at or before the end of its next meeting, includes such
neighbouring waters and such lands underlying any such waters, and such additional laads
and waters, as are declared by the Head of State, acting with, and in accordance with, the
advice of the National Executive Council, 10 be pare of thar area,

(2) The sovereignry of Papua New Guinea over its territory, and over the natural
resources of its terrirory, is and shall remain absolute, subject only 1o such obligations at
international law as are freely accepied by Papua New Guinea in accordance with this
Constitution,

3. National symbeols.
(1) Acts of the Parliament may make provision for and in respect of—
() a National Flag; and
() a Narional Emblem; and
(<) a National Mortto; and
{d) a Nationa! Seal; and

(¢) a Nauonal Anthem. v

Y Semble, “the™ should be omited. "
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(2} Unal such ume as other provision is made in accordance with Subsection (1), che
Narional Flag, National Emblem and Nadional Seal are those that were in use immediately
before Independence Day.

4, National Capital District.
(1) There shall be a National Capital District. _
(2) The Seat of Government shall be in the National Capita) District.

{3) The boundaries of the National Capital District shall be as defined by an Organic
Law.

(4) An Organic Law or an Act of the Parliament shall make provision in respect of che
government of the Nadonal Capital District.

(5) In calculating the number of provincial electorates in accardance with Section 125
(electorates), the National Capiral District shall be 1aken into account as if it were a province.

5. Provinces. -

{1) An Organic Law may declare, or make provision in respect of the declaration of,
part! of the country as provinces,

{2) An Organic Law may provide for, or make provision in respect of, the creation of
new provinces by the amalgamation or division of existing provinces or for the variation of
the boundaries of a province.

6. Declaration of Loyalty.

Where a law requires o Declaradon of Loyalty o be made, e shall be made in the
following form (—

"I, , realizing fully the responsibilides to which T am
commlmnb myself and the consequences of not living up to this Declaration and those
responsibilities, freely and willingly declare my loyalty 10 the lndependen( State of
Papua .New Guinca and its People and 10 the Constitution of Papua New Guinea
adopred by the Constitueat Assembly on 19 August 1979, as altered from dime o rime
in accordance with its provisions, and promise thar [ will uphold the Constitution and
the laws of Papua New Guinea.”.

7. Oath of Allegiance.

Where a law requires an Oach of Allegiance or Affirmation of Allegiance 1o be made,
it shall be made in the following form —

“Oath of Aﬁegmnn'
1, , do swear that | will well and rruly serve and bear true
allegiance 1o Her Majesty Queen Elizabeth I1. Her heirs and successors according to

taw.

$O HELP ME GOD!
1

Afirmation of Allegiance.

I, , do promise and affirm that | will well and truly serve
Her Majesty Queen Elizabeth 1. Her heirs and successors according to law.”.

)
' Semble, “parts” was intended.
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Division 2 —Interpretation.

8. Principles of interpretation.

For the purpose of the interpretation of this Constitution and the Organic Laws, the
provisions of Schedule 1 (Rules for Shortening and Interpretation of the Constitutional Laws)
applies! and, subject to that Schedule, the underlying law applies.

PART I1.—THE NATIONAL LEGAL SYSTEM,
Division 1. —The Laws of Papua New Guinea.

- 9. The laws. - i

: :
The laws of Papua New Guinea consist of—

() this Constiéution; and

{) the Organi¢ Laws; and _ :
(r) the Acts of the Parliamen; and '
{4) Emergency Regulations; and

(&) laws made under or adopted by or under this Constitution or any of those’
laws, including subardinate legislative enactments made under this Coastitu-
tion or any of those laws; and - :

(f) the underlying law, ‘ ‘ ' &
and none other. ’

10. Construction of wricten laws. . . . : 3
All written laws (other than this Consmuuon) shall be read and construed sub}ea to—
() in any casé—this Constitution; and
() in the case of Acts of the Pal’liament—any relevant Crrganic Laws; and .
(t) in the case of adopted laws or subordinate legislative enactmems—-—thc
Organic Laws and the laws by or under which they were enacted or’ ‘made, '

and so as not 1o exceed the authority 1o make? them properly given, to the intent thar
where any such law would, but for this section, have been in excess of the authority so
given it shall nevertheless be a valid law to the extent o which it is not in excess of that
authority.

Division 2.—Constituiional Laws.

Subdivision A.—Supreme Law,

-

11. Constitution, etc., as Supreme Law. - ‘ h

(1) This Constitution and the Organic Laws are the Supreme Law of Papua New
Guinea, and, subject 1o Section 10 (construction of written laws) all acts (whether legislative,
executive or judicial) that are inconsistent with them are, 10 the extent of the i inconsistency,
invalid and ineffective. -

{2) The provisions of this Constitution and of the Organic Laws are self-executing to
the fullest extent that their respective natures and subject-matters permir.

1 Srmble, “spply” was intended. . .
2 Semble, "or sdopt” was omicted. B
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12. Organic Laws.

(1) For the purposes of this Constitution, an Organic Law is a law made by the
Parliament that is—

(a) for or in respect of a mateer provision for which by way of an Organic Law is
expressly authonzed by this Constitution; and
(b) nor inconsisteat with this Constitution; and
(¢) expressed to be an Organic Law,
{2) An Organic Law may be altered only by another Organic Law, or by an alteration
1o this Constitution.
(3) Nothing in this section prevents an Organic Law from-—
(4} making any provision that might be made by an Act of the Parliament; or

(b) requiting any provision to be made by an Act of the P;n'riiamem that might
otherwise be 50 made,

bur any such provision-may be altered by the same majority thac is required for any other
Act of the Parliament.

"Subdivision B. —Constitutional Alteracion and Organic Laws

13. Alterauons of the Constitution.
This Consmuuon may be aliered only by law! made by the Parliament thate—
(a) is expressed to be a law 1o alter this Consmunon and

(b) is made and certified in accordance with Semon 14 (making of alterations to the
Constitution and Organic Laws).
]

14. Making of alterations to the Consticution and Clrganic Laws.

(1) Subject wo Sections 12(3) (Organic Laws) and 15 (wrgent alteraiions), a proposed law
to alter this Constitution, or a proposed Organic Law, must be supported on a division in
accordance with the Standing Orders of the Parliament by the prescribed majority of vores
determined in accordance with Section 17 (“prescribed majority of votes™) expressed on at least
1wo occasions after opportunity for debate on the meris.

(2) Subject 10 Section 15 (urgent alterations), the opportunities for debate referred o
in Subsection (1) must have been—

(4) during different meecings of the Parliament; and
(b} separated in tme by ar least two months,

and the proposed law must be published by the Speaker in full in the National Gazetie, and
circulated, in accordance with the Standing Orders of the Parhament, to all members of the
Parliament not less than one month before it is formally introduced into the Parliament.

(3) Amendments to a proposed law to amend this Constitution or a proposed Organic
Law shall not be moved unless they have been circulated (o members of the Parliament
before the end of the meeting of the Parliament at which the first Opporlumly for debare
referred 1o in Subsecuon (1) occurs.

(4) Subject (0 Subsection {6), in his certificate given under Secton 110 (certification as
fo making of laws), the Speaker must certify that the requirements of Subsections (1), (2) and
(3) or Section 15 (urgent alterations), as the case may be; have been complied with.

' Semble, "o law'" wus intdnded.
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(3) The certhcare referred 1o 10 Subsection (4) shall state—
() the daw on which cach vote was (aken; and
(6) in relation o each voie— .
(1) the number of scats in the Parliament ar the tume; and

(i) the respective numbers of members of (he Parliament voring for and
against the proposal, and where the requirements of Subsection (2)
were waived under Section 15 (urgent afierations) for and against the

.- moton for the waiver,

. and is, in the absence of proof to the conrrary, conclusive evidence of the mateer so stared,

(6) Unless the Parliament decides otherwise in any particular case, Subsection (1) does
not apply where the Speaker, after consuliation with the Chief Justice or a Judge nominated
- by the Chief Justice for the purpose, certfies that the proposed law—

(a2} does not aflect the substance of any provision w be :lered by it; or
(b is designed to correct a selt-evident error ar amission; or

(¢} is merely incidental 10 or consequential on some other alieration of this
Constitution or of any other law,

and such a law may he made in the same way ss Acts of the Parliament,

(7) The Supreme Court may, on the application of any person’ made within four weeks
. after the dare of a certificare under Subsection (6) or such lurther tme as a Judge, on
application made within that period, considers reasonable in die pardicular circumstances,

disallow the certificare, but otherwise che ceruficate is conclusive.

15. Urgent alterations.

- (1} The provisions of this section cease 1o have effect at the first momenr of the fourth
anniversary of Indepundence Day.

{2) Subject to Subsection (5), the requirements of Section 14(2) (making of alterations
— to the Constitution and Organic Laws) may be waived, on the greund of urgency, by the
Parliament by a division i accordance with the Standing Orders of the Parliument by a

two-thirds absolute majority votc.

(3) The requirements of Scction 142} (making of alierations 10 the Censtitution and
Organic Lawy) shall not be waived under Subsecaon (2) unless—

(@) at least four days’ notce of the intention in accordance with the Suanding
Orders of the Parliament o invoke Subsection (2) has been given; and

() the proposed law has been cisculated, in accordance with the Standing Orders
of the Parliament, to all members of the Parliament. and pubtished in full by
the Speaker in the National Gazeue at least four days before the motion 1o
invoke Subsection (2) is moved; and

(<) the opportunities for debate referred (o in Section 14(1) (making of alterations
to the Constitution and Organic Laws) have been separated in time by at least
two weeks, but not necessarily during different meetings of the Parliament.

{4) Amendments to a proposed law o amend this Constitution or a proposed Organic
Law ro which this section applies shall not be moved unless they have been citculated 10
members of the Pardliament before the end of the first debare on ¢he maceer, .

H
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(3) This scction does not apply w proposed laws to alter the following provisions of
this Constitution, or Organic Laws made {or the purposes of any such provision :—

{a) this scction;,

{(b) the Preamble;

(¢} Division 11.2. (Constitutional Lans);

(d} Division UI.1. (National Goals and Directive Principles);

(&) Division 112, (leadership codey,

(f) Division 111.3. (basic rights), .

(g) Division 111.5. (basic sacial obligations);

(h) Part IV {citizenship),

(1) Division V1.2. (the National Parliamens);

(f) Division VI.3. (special instances of the legislative powrrs);

(k) Division V1.5. (the administration of justice),
(ka) Part VIA. (provincial government and local level government),

(1) Division V11.2. (the Public Services Commission); '

(m) Division VILA. (special provisioni in relution to the Police Force);
{n) Division VIL.5. (special provisions in relation to the Defence Foree),
(o) Part VL (supervision and conirol),

(p) Part 1X. (constitutional office-holders and constitstional institutions),
{g) Part X. {emergency powers).

(Amended by Constituiional Amendment No. 3.)

16. Indirect alterations.

(1) No Constitutional Law takes eftect so as 1o affect the operation of any provision ot
such a law in torce immediately before the commencement of the firse-mentioned law unless

. it was made in the manner and form required for the alteration of that provision.

(2) For the avoidance of doubt, it is hereby declared thar Subsection (1) extends w0
Schedule 1 (Rules for Shortening and Inerpretation of the Constitutional Laws) in its application
to any provision of this Constitution.

17. “Prescribed majority of votes”.

(1) Subject w this section, in relation to a proposed law 1o alter any provision of this
Constitution the prescribed majority of votes for the purposes of Section 14 (making of
alterations to the Constitution and Organic Laun) is the majority of votes prescribed by this
Constitution in refarion to that provision, or il no majority is prescribed a two-thirds
absolute majority vore.

(2) For the purposes of Subscefjon (1) the prescribed majority of votes for this
subsection, Sections 3, 6, 8, 20, 21, 23, 24, 26 10 31 (inclusive), 63, 68, 69, 73, 77 1o 98
Ginclusive), 101, 103, 104, 110, 117, 138, 139, 130, 156, 165, 167, 171, 184 w 187
(inclusive), 206, 248 w0 252 (inclusive), 264 10 268 (inclusive), Sch. 1.21, Sch. 2.1 1o Sch.
2.14 (inctusive), Schedules 3, 4 and 5 15 an absolute majoriey,

(3) For the purposes of Subsection (1) the prescribed majoricy of votes for this
subsection, Sections 33, 36, 50, 57, 105, 106, 109, 113,125,126, 155, 157, 160, 163, 217,
235, 239, 243, 244, 245 and 269 15 a three-quarters absolute majority.

{4) Subject o thus section, for the purpose of a proposed law o add a new prov:slon
1o this Constitution the prescribed majority of votes is the same as the prescribed majority
of votes that would be required ro alter that provision if it was already enacted.

23
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{91 Subject 0 Scerion 1203) tQrzanie Lawsy, in relation o a proposed Organic Law the
prescribed majority of vores is—
{a) in the case of a proposed Organic Law o alier a provision of an Organic
. Law—the same as the majority that would be required for the making of the
proviston proposed o be altered; and

(b) in any other case—
(i) the majority of votes {noc being less than an absolutc majority)
prescribed by this Constitution for the making of the Organic Law; and
(i) if no majority is prescribed, a rwo-thirds absolute majority.

{G) Where, by virtue of the operation of the preceding provisions of this section, there
are different prescribed majorities in relation to different provisions of a proposed law, the
prescribed majonty of votes in relaton to the law as a whole is the greatest of those
majorines.

(7) Nothing in this section prevenss different majoritics being preseribed in respect of
different aspects or subjecr-matters of a provision.

{8) No Organic Law may require a majority of votes for the aleration of a provision
of an Orgauic Law greater than chat by which the firstmentoned faw was made.

(9) Nowwithstanding anything in this secuon, until 16 September 1980—

(a) for the purpose of u proposed law o add a new provision 1o this Constitution,
the prescribed majority of votes is an absolute majoriny; and
by for the purpese of making an Organic Law for which there was provision in

this Constitution when-adopred the preseribed majority of votes is an absolate
majyorigy.

Subdivision C.—Consttutional Interpretanon,

18. Original interpretative jurisdiction of the Supreme Court.

(1) Subject to this Constitution, the Supreme Court his orij,inal junisdiction, to the
exclusion of other courts, as to any question relating to the interpretation or application of
any provision of 2 Consutuuonal Law.

{2} Subject to this Constitution, where any question relating to the interpretation or
application of any provision of u Constitutional Law arises iz any court or tribunal, other
than the Supreme Court, the court or tribunal shall, unless the question is trivial, vexatious
or irrelevant, refer the matter w the Supreme Court, and ke whatever other action

.. (including the adjournment of proceedings) is appropriare.

19. Special references to the Supreme Court,

(1) Subject to Subsection (4), the Supreme Court shall, pn application by an authority
refcrred 1o in Subsection (3), give its opinion on any question relating to the interpretation
or application of any provision of a Constitutional Law, including {but without limiting the
generality of that expression) any question as to the vahduy of alaw or proposed law.

{2; An opinion give under Subscecton (1) has the same binding effect as any other
decision of the Supreme Court. :

{31 The following authoritics only are ¢nudded w make applicavon under Subsecton
(1) —

() the Parliagent; and
26
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(b) the Head of State, acting with, and in accordance with, the advice of the
National Executive Council; and

(¢) the Law Officers of lfapua New Guineas and

(d) the Law Reform Commission; and |

() the Ombudsman Commission; and
(es) a provincial assembly or a local-level government; and
(eb) a provincial executive; and

(ec) a body established by a Constitutional Law or an Act of
the Parliament specifically for the settlement of
disputes between the National Government and
Provincial Governments or Local-Level Governments,
.or between Provincial Governments, or between
Provincial Governments and Local-Level
Governments, and

(F) the Speaker, in accordance with Section 137(3) (Acts of
Indemnity).

(Amended by Constitutional Amendment No. 3 & Amendnment No 16 of
119957,

(4) Subject o any Act of the Parliament, the Rules of Court of the Supreme Court
may make provision in respect of matters relating 0 the jurisdiction of the Supreme Court
under this section, and in parcicular as to—

(«) the form and coatents of questions o be decided by the Court; and

(4) the provision of counscl adequate to cnable full argument before the Court of
any question; and

(¢) cases and circumstances in which the Court may decline o give an opinion,

(5) In this section, propos;d law” means a law that has been formal!y placed before
the relevant law- makmg body.

Division 3.—Adoption, Reception and Dwelopmeut of Certain Laws.

20. Underlymg law and pre-Independence stacutes.
(1) An Act of Parliament' ‘shall—
(a) declare the underlying law of Papua New Guincea; and |
(b) prov:de for the development of the underlying law of I’apua New Gumea
(2) Until such tme as an Act of Parliament' provides otherwise—

(a) [he underlymg law of Papua New Guinea shall be as prescribed in Schedule
(adopnorz etr., of certain laws), and ‘

(b) the manner of development of the underlying law shall be as prescribed by
Schedule 2 (adoption, etc., of certain laws).

(3) Certam pre-Independénce statutes are adoptedt and shall be adopred, as Acts of
Parliament' and subordinate cnactments® of Papua New Guined, as prescribed by
Schedule 2 (adoption, etc., of certain laws). '

'Semble, " Act of the Poarlisment™ was iﬂ[tl"\dcd—iulﬂpdﬂ the definitiva "Act of the Parliamead” in Seciion Sch. 1.2(1).

*Semble, "subordinate legislative chactments” was incended-—ompare Sectioh Sch. 2.6(2) und the definition “subordinate
leqislative snacrment™ in Sactinn Seh | 2(1),
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21, Purpose of Schedule 2.

(1} The purpose of Schedule 2 (adoption, etc., of certain laws) and of the Act of the
Parliament reicrred o in Section 20! (underlying law and pre-Independence statutes) is o assist

in the development of our® indigenous jurisprudence, adapted 1o the changing circum-
stances of Papua New Guinea.

(2) For the purpose set out in Subsccuion (1), a Law Reform Commission shall be
established in accordance with Schedule 2 (adoption, eic., of certain laws), and certain special
responsibilitics are imposed by that Schedule on the National Judicial System {(and in
particular on the Supreme Court and the National Courr) and on the Law Reform
Commission. '

»

“The precise reference is to Section 20{1).
2Semble, “an” was intended.

P
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Division 4. —Cieneral.

22. Enforcement of the Consticution.

The provisions of this Constitition that recognize rights of individuals (including
corporations and assogiations) as well as those that confer powers.or impose dutics on
public authorities, shall not be left without effect because of the lack of supporung,
machinery or procedural laws, but the fack shall, as far as practicable, be supplied by the
National Court in thé light of the National Goals and Dircctive Principles, and by way of
analogy from other laws, general principles of justice and generally-accepeed docirine.

23. Sancuons.

(1) Where any provision of a Constitetonal Law prohibits or resuricts an act, or
imposes a duty, then unless a Constitutional Law or an Act of the Parllament provides for
the enforcement of that provision the Naoonal Court may—

(a) impose 2 sentence of imprisonment for a period not exceeding 10 years or a
fine not exceeding K10 000.00; or

(b) in the absence of any other equally effective remedy under the laws of Papua
New Guinea, order the making of compensation by a person (including a
governmental body) who is 1n default,

or both, for a breach of the prohibition, restriction or duty, and may make such furcher
order in the circumstances as 1t thinks proper.

(2) Where a provision of a Consttutional Law prohibits or restricts an act or imposes
a duty, the National Court may, if it thinks it proper 10 do so, make any order that it thinks
proper for preventing or remedying a breach of the prohibition, restrictton or duty, and
Subsection (1) applies to a failure o comply with the order as if 1t were u breach of a
provision of this Constitution.

(3) Where the National Court considers it proper to do so, it may include in an order
under Subsection (2) an anticipatory order under Subsection (1),

24. Use of certain materials as wids to interprecation.
(1) The official records of debates and of votes and procecdings—

(¢) in the pre-Independence House of Assembly on the report of the Constitu-
tional Planning Committee; and ' 2

(b) in the Constituent Assembly on the draft of this Constitution,

together with that report and any other documents or papers abled for the purposes of or
in connexion with those debates, may be used, so far as they are relevane, as aids
interpretation where any question relatng o the meerpretadon or application of any
provision of a (}Ionsritutional Law arises.

(2) An Act of the Parliament may make provision for the manner of proof of dhe
records and documents referred o in Subsection (1).

(3) In Subsection (1), “the reporc of the Consticutional Planning Committee” means
the Final Report of the pre-Independence Constitutional Planning Committee dated 13
August 1974 and presented to the pre-Independence House of Assembly on 16 August
1974. , :
2—Purpese-of-Sehedule-2.

(1)-The-purpose- of -Schedule 2 (adoption,- etc., of certgin luws)-and-of the. Act.of.the
Parliament-referred-to in-Section 20° (snderlying law und pre-Independence statutes) is.(0 assist

e e e e e g n e

3T!-uI:;n:cjse-rt:'t:;:ren-cc is 1o Secrion 20(1).
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PART HI.—BASIC PRINCIPLES OF GOVERNMENT.
i

Division 1.—National Goals and Directive Principles.

25. Implementation of the National Goals and Directive Principles,

(1) Except to the extent provided in Subscctions (3) and (4), the Nadonal Goals and
Directive Principles are non-jusuciable.

(2) Nevertheless, it is the duty of all governmendal bodies to apply and give cffect w
them as far as lies within their respective powers,

(3) Where any law, or any power conferred by any law (whether the power be of o
legislative, judicial, executive, administrative or other kind), can reasonably be underswod,
applied, exercised or enforced, without faling 1o give effece o the intention of the
Parliament or to this Constitution, in such a way as o give effect to the Naronal Goals and
Directive Principles, or at least not to derogate them, it is to be understood, applied or
exercised, and shall be enforced, in that way.

(4) Subsection (1) docs not apply to the jurisdiction of the Ombudsman Comsmission
or of any other body prescribed for the purposes of Diviston 111.2 (leadership code}, which
shall take the National Goals and Directive Principles fully into account in all cases as
appropriate.

Division 2.—Leadership Code.

26. Application of Division 2.
(1) The provisions of this Division apply to and in relation to—
(a) the Prime Minister, the Deputy Prime Minister and the other Ministers; and
(b) the Leader and Deputy Leader of the Opposition; and
(¢} all other members of the Parliament; and
(d) members of provincial assemblies and local-level governments; and

(e} all constitutional office-holders within the meaning of Scction 221 (definitions);
and

(f) all heads of Depariments of the Natoaal Public Service: and

(£) all heads of or members of the boards-or other controlling bodies of staturory
authorities; and

(h) the Commissioner of Police; and
. . - Y .
l (1) the Commander of the Defence Force: and

(7) all ambassadors and other senior diplomatic and consular ofhcials prescribed
. by an Organic Law or an Act of the Parliament; and

(k) the public trustee; and

(1) the personal staff of the Governor-General, the Ministers and the Leader and
Deputy Leader of the Opposition; and

(m) -executive ofhcers of registered political parties us delined by Section 128
(“registered polisical party”); and '

(n) persons holding such public offices as are declared under Subsecton (3) to be
offices 0 and 1 relavon o which this Division applics.

29
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(2) This Division applies to and in relation 1 a person referred to in Subsection (1)
not only in the office' referred tw in that subsection bur also in any other ofhce or position
that he holds under any law by virtue of that office.

(3)  An Organic Law or An Act of the Parhament may declare any
public office (including an office in a provincial government or a local level
government body) to be an office to and in relasion to which this Division

applies. . e
(4) In the event of doubt as to whether a person is a person to whom this Division

applies, the decision of the Ombudsman Commission is final.
(Amended by Constitusional Amendment No. 16 of 1996)

27. Responsibilities of ofhce.

(1) A person to whom this Division applics- has a duty to conduct himself in such a
way, both in his public or official life and his privare life, and in his associations with other
~¢rsons, as not— -

(a) to place himself in a position in which he has or could have a conflict of
interests or might be compromised whea discharging his public or ofhicial
duties; or

(b) w demean his ofhice or position; or

(¢) to allow his public or official integrity, or his personal inwegrity, 1o be called
INto question; or '

(d) o endanger or diminish respect for and confidence in the integrity of
government in Papua New Guinea.

(2) In particular, 2 person o whom this Division applics shall not use his office for
personal gain Or enter INto any transaction or engage in any enterprise or actviry that might
be expected to give rise 1o doube in the public mind as to whether he s carrying out or has
carried out the duty imposed by Subsection (1).

(3) It is the further duty of 2 person to whom this Division applics—

{a) to ensure, as far as i1s within his lawful power, that his spouse and children and
any other persons for whom he is responsible (whether morally, legally or by
usage), including nominees, trustees and agents, do not conduct themselves
a way that might be expected o give rise to doubt in the public mind as to his
complying with his ducies under chis section; and

(&) if necessary, to publicly disassociate himselt from any activity or enterprise of
any of his associates, or of a person referred o 10 paragraph (4), that might be
expected 1o give rise o such a doubt.

(4} The Ombudsman Commission or other authority prescribed for the purpose under
Section 28 (further provisions) may, subject to chis Divisicn and to any Organic Law made for
the purposes of this Division, give dircctions, either generally or i a particular case, o
¢nsure the attainment of the objects of this section. |

{3) A person to whom thus Division applies who—

() is convicted of an offence in respect of his office or position or in reladon
the performance of his functions or duties; or
() fails to comply with a direction under Subsection (4) or otherwise fails o
carry out the obligations imposed by Subsections (1), (2) and (3),
is guilty of misconduct in office.

30
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provisions.

{1) For the purposcs of this Division, an Organic Law—

() may give (o the Ombudsman Commission or some other authority any powers

(&

—

—_—
)
—

()
(0)

H

(2

(h

that are necessary or conveniend for anaiming the shjects of this Division and
of the Organie Law; and

shall make provision for the disclosure 10 the Ombudsman Commission or
some other authority of the personal and business incomes and financial affairs
of persons ta whom this Division applies, and of theic families and associates,
and in particular of interests in contraces with governmental bodies and of
direcrorships and similar ofhces held by them (including powers to nominare
directors, trustees or agents, or simtlar ofhcers); and

shall empower the Ombudsman Commission or some other authority
require @ person w whom this Division applies 10 dispose of, or place under
the control of the public trustee, any assers or income where this seems to be
desirable for attaining the objects of this Division; and

may prescribe specific acts that constiture misconduce in office; and

may create offences (including offences by persons 1o whom chis Division
applies and offences by other persons), and

shall provide for che investigadon by the Ombudsman Commission or some
other authority of cases of alleged or suspected misconduct in othee, and
confer on the Commission or authority any powers thar are necessary or
convenient for that purpose; and

shall establish independent cribunals thit—

(1) shatl invesdgare and derermine any cases of alleged or suspecred
misconduct in office referred o them in accordance with the Organic
Law; and

(ii) are required 0 recommend o the appropriate authority to dismiss
from any office or position or, within limits fixed by law, otherwise
make a recommendation to penalize a person found guilty of miscon-
duct in office, unless cthey find borh a lack of serious culpability and that
public policy and the public good does not require dismissal; and

may make any other provision thatis necessary or convenient for atraining the
objects of this Division.

(2) In the case of—

(a)

(&

those persons referred to in Section 26(1) (), (8), (&) and {d} (upplication of
Division 20, and

any other person holding an elective ofhice that is declared under Section
26(1)(n) (application of Division 2) 10 be an office to which this Division
applies, .

the independent tribunal referred to in Subsecuion (1)(g) shall make any recommendation
under Subsection (1)(g)(i1) o the Head of Stare, who shail act in accordance with the advice
of the independent tribunal,

''As 10 Paragraph (g) and s relanonship with the Organic Tuw on the Kesponsibilities of Leaderbip, and also its wording in
gencral, sr the judgement ot the Supieme Court in The State aud The Jndependent Tribunal Eytublished under Sectien 27¢7)
of the Orgunic Luw on ihe Duties and Reiponubiliticr #f Leadenihip 1975: va pare Moot Swsabile {unseporred Supreme Cour
judgenent SCLO7 on 3 Naoveruber t976).
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(3) In the case of—

{a) those persons referred 1o in Section 2601) (application of Divisian 2) other than
those specified in Subscction (2); and

(4) any other person holding an appointed office that is declared under Section
26(1)n) (application of Divivien 2) 10 be un office w which this Division
applics, : K

the independent ribunal referred to in Subsection (1)(g) shall make any recommendation
under Subsection (1)(g)ii) to the appropnate appointing andwrity which shall act in
accordance with the advice of the independent ribunal.

(4} An Organic Law may provide for the suspension from office of a person 1o whom
this Division applies pending the invesrigation of any case of alleged or suspected
misconduct in office by him,

(5) Proceedings under Subsection (1){g) are not judicial proceedings bue are subjear
to the principles of natural justice, and-— .

(@) no such proceedings are a bar to any other proceedings provided for by law;
and i '

H

(5) no other proceedings provided for by law are a bar 1o procecdings under that
paragraph,

29. Prosecution of misconduct in othce.

{1) Where the Ombudsman Commission or orher authoney referred o in Section
2801 /) ursher provisions) is sausfred thar theee s a prima facie case that a person has been
guilty of misconduct in office, it shall refer the matter o the Public Prosccutor for
prosecution before a ribunal established uader Secton 28( 1)) (further provisions).

(2) 1f the Public Prosecutor fails ro prosccwte the matrer within a reasonable period,
the Commission may prosecute ic in his stead.
i

30. Other authority.

Where another authority is prescribed under Section 28 (further provisions) that
authority— V. o

{a) shall be composed of a person or persons who are declared under Secrion
221(1) (definitions)! 1o be a constitutional office-holder®; and

(6) is nat subject to direction or control by any person or authority,

31. Disqualifications on dismissal. _

(1) A person who has been dismissed from office under this Division for misconduct
in office is not eligible—

(a) 0? election to any elective public office; or

] + -
(8) for appointment as Head of Saie* or as a nominated member of the
Parliament; or N

" The refecence is inaccurate, as it should be a reterense o declararion undee Paragraph (i) of (he definuion “cunsaruional
office-holder” in-Section 221, '
? Semble, “or office-holdery” was omied.
3 Semble, "for” was intended, - .
4 Semble, this should read "Governur-Gencral” ingead of "Heal of Seate”, there being s question of cligibililey fin
appoinument a3 QGueca and Head of S, .
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() for, appointment to a provincial legislature or provincial
executive (inclnding the office of head of a pt'ovmual executive),
or to a local-level government body,

for a period of three years after the date of his dismissal.
(Amended by Constitutional Amendment No. 16 of 199 )

(2) In the event of doubt as 10 whether an oflice or position 1s an ofhce or position to
which Subsection (1) (a), (&) or (¢) applies, the decision of the Ombudsman Commission s
final.

Division 3.—Busic Rights.

Subdivision A.—Introductory. :

32. Right to freedom.

(1) Freedom based on law consists in the least amount of restriction on the activities
of individuals that is consistent with the maintenance and development of Papua New
Guinea and of society in accordance with this Constitution and, in parucular, with the
National Goals and Directive Principles and the Basic Social Obligations.

(2) Every person has the right to freedom based on law, and accordingly‘ has a legal
right to do anythmg that—

(a) does not injure or interfere with the ng,hts and freedoms of others; and
(b) is not prohibited by law,

and no person—
(f) is obliged to do anything that is not required by law;and

- (d) may be prevented from doing anythng, that complies with the provisions ot
paragraphs () and (4).

(3) This section is not intended to reflect on the extra-legal existence, nature or effect
of social, civic, family or religious obligations, or other obligations of an extra-legal nature,
or to prevent such obligations being given effect wo by law.

1
33. Other rights and freedoms, etc.

Nothing in this Division derogates the rights and freedoms of the individual under any
other lgw and, in particular, an Organic Law or un Act of the Parliament may provide
further guarantees of righes and ercdoms and may further restrict the limitations chat may
be placed on, or on the exercise of, any right or freedom (including the limitations that may
be imposed under Section 38 (general qualifications en qualified rights)).

34. Application of Division 3.
Subject to this Constitution, each provision of this Division applies, as far as may be—

(a) as between individuals as well as between governmental bodies and indiv-
iduals; and

(b) to and in relation to corporations and associations (other than governmental
bodies) in the same way as it applies to and in relation to individuals,

except where, or to the extent thar, the contrary intention appears in this Constitution.
33
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Subdivision B.—Fundamental Righes,

35. Right to life,
(1) No person shall be deprived of his life intenrionaily excepr—
(4} in execunon of a sentence of a court following his conviction of an offence for
which the penaley of death is prescribed by law: or
(8) as che result of the use of force 1o such an excent as is reasonable in the
circumsiances of the case and is permitted by any other law—
" (i) for the defence of any person from violence; or
(i) in order 10 eflect u lawful arrest or ro prevent the escape of a person
lawfully detained; or
{iti) for rhe purpose of suppressing a riot, an insurrection or @ mutiny; or
(iv) in order to prevenr him from committing an offence; or
(v) for the purpose of supprussing piracy or terrorism or similar a':Cts; or
{¢) as the result of a lawful ace of war.

(2) Nothing in Subsection (1)(8) relieves any person from any liability ag law in respecr
of the killing of another.

36. Freedom from inhuman treatment. i L

(1) No person shall be submitred o torture (whether physical or meneal), or w
treaument or punishment that is cruel or otherwise inhuman, or is inconsistent with respect
{or the inherent dignicy of the human person.

{2) The killing of a pcrson in ciccumstances in which Section;35(1){) (ngbr to lifey!
does not, of itself, contravene Subsection (1), although the manner or the circumstances of
the killing may contravene it.

37. Protection of the law.

(1) Every pefson has the righe to the full protection of the law, and the succeeding
provisions of this section are intended o ¢nsure that thar righe is fully available, especially
to persons in custody or charged with offences.

(2) Exapt, sﬁbjecr to any Act of the Parliument 1o the contrary, in che case of the
offence commonly known as contempt of court, nobody may be (onwcu:d of an offence thar
is not defined by, and the penalty for which 15 not prescribed by, a written law,

(3} A person charged with an offence shall, unless the charge is withdrawn, be afforded
a fair hearing within a reasonable time, by an independent 2nd impartial court.

(4) A person charged with an offence—

{(a) shall be presumed innocent untl proved guilty according to law, but a law
may place upon a person charged wich an offence the burden of proving
particular facts which are, or would with the-exercise-of -reusarmble-care be,

' peculiarly withia his knowledge; and

(b) shall be informed promptly in a language which he understands, and in dewail,
of the nature of the offence with which he is charged; and

(0) shall be given adequarte time and facilicies for the preparation of his defence:

and

¢ Smble, “applics” was omiced,
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(@) shall be permitted to have without payinent the assistance of an interpreter if

he cannot understand or speak the language used at the trial of the charge;
and

{£) shall be permirted 1o defend himself before the coure in person or, ac his own

expense, by a legal representative of his own choice, or if he is a person

_entitled to legal aid, by the Public Solicitor or another legal representative
assigned to him in accordance with law; and

(f) shall be afforded facilities to examine in person or by his legal representative
the witnesses called before the court by che prosecution, and to obuain the
attendance and carry our the examination of witnesses and o tesufy before
the court on his own behalf, on the sume conditions as those applying 10
witnesses called by the prosecution.

(5) Excepr with his own consent, the wrial shall not ke place in his absence unless he
so conducts himself us ro render the continuance of the proceedings in his presence
impracticable and the court orders him o be removed and che trial o proceed in his
absence, bur provision may be made by law for a charge that a person has commicted an
offence the maximum penaley for which does not include imprisonment, (excepr in defaule
of:payment of a fine), to be heard summarily in his absence if it is established that he has
been duly served with a summans in respect of che alleged otfence.

(6) Nothing in Subsection (4)(f) invalidates a law which imposes reasonable conditions
that must be satishied if witnesses called to westify on behalf of a person charged with an
offence are to be paid their expenses out of public funds.

(7) No person shall be convicied of an offence on account of any act thar did not, at
the time when it took place, constirute an offence, and no penalty shall be imposed for an
offence that is more severe in degree or description than the maximum penalty that mighe
have been tmposed for the offence ar the tame when i was commitred.

(8) No person who shows that he has been wried by a competent court for an offence
and has been convicted or acquitted shali again be tried for chat offence or for any other
offence of which he could have been convicted at the trial for that offence, excepr upon the
order of a superior court made in the course of appeal or review proceedings relating to the
conviction or acquiteal.

(9 No person shall be tried for an offence for which he has been pardoned.

(10) No person shall be compelled in the trial of an offence o be a witness against
himself. N

(11) A detecmination of the existence or extent of a civil right or obligatien shall not
be made excepr by an independent and impartial court or other authority prescribed by law
or agreed upon by the parties, .and proceedings for such a dcrerminalrion shall be fairly
heard within a reasonable time. : :

(12) Except with the agreement of the parties, or by order of the court in the interests
of national security, proceedings in any jurisdiction of a court and proceedings for the
determination of the existence or extent of any civil right or obligation before any orher
authority, including the announcement of the decision of the court or other authority, shall
be held in public. .
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(13) Nothing in Subsection (12) prevents a court or other authority from excluding
from the hearing of the proceedings before it persens, ather than the parties and théir legal
representatives, 1o such an extent as the court or other authority—

(a) is by law empowered w do and considers necessary or expedient in the
interests of public welfure or in circumstances where publicity would
prejudice the interests of justice, the welfare of persons under voting age or
che protection of the private lives of persons concerned in the proceedings;
or

(&) is by law empowered or required 10 do in the inwrésts of defence, public
safety or public order.

{14) In che event that the trial of a person is not commenced wirthin four months of the
date on which he was commiued for trial, a detailed report concerning the case shall be
made by the Chief Justice to the Minister responsible for the Narional Legal
Administration!.

{13) Every person convicied of an offence 1s entided o have his conviction and
sentence reviewed by a higher court or rribunal according to law,

(16) No person shall be deprived by law of a right of appeal against his conviction or
sentence by any court that existed ar the time of the conviciion or sentence, as the case may

be.

(17) Al persons deprived of dhcir liberty shall be reated with humanity and wich
respect for the inherent dignity of the human person,

(18) Accused persons shall be segregated from convicied persons and shall be subjece
to separate rreatment approprizie o their stus as unconvicred persons,

{19} Persons under voting age who are in custody tn connexion with an offence or
T .
alleged offence shall be separated from other persons in custody and be accorded treatment

appropriate (o their age.

{20) An offender shall not be transferred 10 an area away from that in which his
relatives reside except for reasons of sccurity or other good cause and, if such a transfer is
made, the reason for so doing shall be endorsed on the file of the offender.

(21} Northing in this section—
{«) derogates Division [11.4 {principles of natural fustice); or
(b) affects the powers and procedures of village courts.

(22) Nowwithstanding Subsecrion 21(6) the powers and procedures of village courts
shall be exercised in accordance with the principles of natural justice,

! Semble, “the Minister tesponsible {or the Barional Justice Adminisirarion™—empare Secrion 134, which was ahered by the
Nacional Constituent Assembly (0 “Nacional Justice Adninistidtion” lrom “Naoonal | egal Administation™,
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. Subdivision C.—Qualified Righes.
General.
38. General qualifications on qualified righrs. -
(1) For the purposes of this Subdivision, a law that complies with the requirements of
this section s a law that 15 made and certificd in accordance with Subsection (2), and thar—
{a) regulates or restricts the exercise of a right or frecdom referred to in this
Subdivision 1o the extent thar the regulation or reseriction is necessary—
(i} taking account of the Nariona) Goals and Directrive Principles and the
Basic Social Obligations, for the purpose of giving effect 10 the public
. Inerest n—
P (A) defence; or
{(B) public safety; or
- (C) public order; or
(D) public welfare; or
. (Ey public health (including animal and plane healih); or
- () the protection of children and persons uader disabilicy (whether
legal or pracnical); or
- {G) the development of under-privileged or less advanced groups or
- areas; or .
! (1) v order w protect the exercise of the rights and freedoms of others;
ct or
(£) makes reasonable provision for cases where the excreise of one such right
o may conflict with the exercise of another,
to the extent that the law is reasonably justifible in a democradic society having a proper
respect® for the righes and digaity of mankind.
- (2) For the purposes of Subsccnion (1), a law muse—
{a) be expressed o be a law dhat is made for that purpuse; and
(&) specily the night or freedom that it regulates or restricis; and
KR

(¢} be made, and certified by the Speaker in his cerdificate under Section 110
(certification 45 to making of laws) o have been made, by an absolute majority.

(3} The burden of showing thar a law is a law that complies with the requirements of
Subsection (1) is on the party relying on its validity.

. 39. "Reasonably justifiable in a democratic society”, etc. -

{1} The question, whether a law or acr is reasonably justiftable in a democratic society
having a proper regard for the rights and dignity of mankind, is to be determined in the
light of the circumstances obuaining at the time when the decision on the question is made.

'

{2) A law shall not be declared not 10 be reasonably justifiable in a society? having a
— proper regard for the rights and digniry of mankind excepr by the Supreme Courc or che
. Nacional Courr, or any other court prescribed for the purpose by or under an Ace of the
Parliament, and unless the court is sausfied that the law was never so justifiable such a

. declaration operates as a repeal of the law as at che dare of the declaration.

; ‘ ' Semble, "cogard” was intgpded—iompure the expressions used elsewhee in this Subdivision.
e 1 Semble, "democratic sovicty” was intended—iompare the (oucnoe o Section 38(1),
t -
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(3) For the purposes of determining whether or not any law, macer or thing is
reasonably justified! in a democratic sociery that has a proper regard for the rights and
dignity of mankind, a courr may have regard co—

(2} the provisions of this Consttution generally, and especially the National
Goals and Direcrive Principles and the Basic Social Qbligations; and
() the Charter of the United Nanons; and

(¢) the Universal Declaration of Human Rights and any other declaranon,

recommendarion or decision of the General Assembly of the United Nations |

concerning human rights and fundamental freedoms; and

(4) the European Convention for the Protection of Human Rights and Fund-
amental Freedoms and the Prowcols thereto, and any other international
conventions, agreements or declarations concerning human rights and fund-
amental freedoms; and :

{¢) judgements, reports and opinions of the International Court of Justice, the
European Commission of Human Rights, the European Court of Human
Rights and other international courts and tribunals dealing with human rights
and fundamental freedoms; and

. {f) previous laws, practices and judicial decisions and opicions in the country; and
- " (g) laws, practices and judicial decisions and opinions in ather countries; and

(5 the Final Report of the pre-lndependence Constitutional Planning Committee

dated .13 August 1974 and presented to the pre-ladependence House of
. Assembly:on 16 August 1974, as affected by decisions of that House on the
) | report and by decisions of the Constituenc Assembly on the dralt of this
Constitution; and

(¢} declarations by the International Commission of Jurists and other similar
organizations; and

{ j} any other material that the court considers relevant.

40. Validity of emergency laws. -

Nothing in this Part invalidates an emergency law as defined in Part X (emergency

powers), but nevertheless so far as is consistent with their purposes and terms all such laws

- shall be interpreted and apblif:d so as not o affect or derogare a right or freedom referred
to in this Division to an exteat that is more than is reasonably necessary 10 deal with the

emergency iconcerned and mauters arising out of ir, but only so far as is reasonably.

justifiable in a democratic society having a proper regard for the rights and dignity of
mankind. . ) . )
41. Proscribed acts, .

- {1} Notwithstanding anything to the contrary in any other provision of any law, any act
: that is done under a valid law but in the partcular case—

(a) is harsh or oppressive; or

(&) is not warranted by, or is disproportionate to, the requirements of che
particular circumstances or of the particular case; or

1 Semble, “justifiable” was intended—empare the toormore 0 Section 38(1)

. 38
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() is otherwise not, in the pardicular ¢ircumseances, reasonably justifiable in a
democratic society havimg a proper regard for che rights and dignity of
mankind, -

is an unlawful act.

(2) The burden of showing thar Subsection (1)(), (5) or (¢) applies in respect of an act
is on the party allegiog it, and may be discharged on the balance of probabilities.

{3} Nothing in this section aflects the operation of any other law under which an act
may be held o be unlawful or invalid.

— Rights of All Persons,

42. Liberty of the person.
{1) No person shall be deprived of his personal liberty excepre—
(«) in consequence of his unfirness o plead v a criminal charge; or

(&) in the exccution of the sentence or order of a court in respect of an offence
of which he has been found guilty, or in the execution of the order of a court
of record punishing him for contempt of iself or another court or mibunzl; or

. {e) by reason of his failure to comply with the order of a court made 1o secure the
’ fulfilment of an obligation {other chan a contractual obligation) imposed upon
hem by law; or

{d) upon reasonable suspicion of his having commited, or being abour o
conunir, an offence; or :

-

. (¢) for the purpose of bringing him before a court in execuetion of the order of
a cotre;, OF

(/) for the purpose of preventing the introduction or spread of a disease or
- suspecied disease, whether of humans, animals or plants, or for normal
— purposes of quaranting, or '

() for the purpose of preventing the undawful entry of a person into Papua New
Guinea, or for the purpose of effecting the expulsion, extradition or orher
lawful removal of u person from Papua New Guinea, or dhe wking of
procecdings for any of those purposes; or

"(4#) in the case of & person who is, or is qikzcj)
N . reasonably suspected of being of unsound ¢ Eefl- Be
f mind, or addicted to drugs or alcohol, Nati 44£
or a vagrant, for the ‘purposes of - e
. {i) his care or treatment or the
b : protection of the community,

under an order of a court: or
(i1} taking prompt legal ptpceedings
- ) to obtain an order of a court of ga
, tyge referred to in Subparagraph (i);";
an
"(7) in the case of a person who has not
attarned the age of 18 years, for the m‘,’l'
purpose of his education or welfare ’ 4
under the order of a court or with the
. consent of his gquardian.”: ang

(2) A person who is urrested or detained—
. ' {a) shall be informed promptly, in a language that he understands, of the reasons
for his arrest or detention and of any charge againse him; and

' (§) shall be permitred whenever praceicable (o communicate without delay and in
private with a member of his family or a personal friend, and with a lawyer of
- : his choice (including the Public Solicttor if he is entitled to'legal aid); and

{ : ! Semble, “or addicted 1o drugs 66 alishol” was intended 1o form pare Gf the mroductory words (o Paragraph (b).

-

: 39

fo—



r L.

. Ch. No. 1 . Constiturromal Laws and Documentss %

- »

(¢) shall be given adequate opportuniry o give instructions o a lawyer of his
choice in the place in which he is detzined,

- and shall be informed immediately on his arzest Or detent10n of his righes unde
(3} A person who 15 arrested or detained—

(4) for the purpose of being brought before a court in the execution of an order
of a court; or

(k) upon reasonable suspicion nf his having commited, or being abour 10
commit, an offence,

shall, unless he is released, be brought withour delay befare a court or a judicial vihicer and,
in a case referred 10 in paragraph (8), shall not be furiher held in custody in conmxmn with
the offence excepr by order of a courc or judicial otheer.

(4) The necessity or desirability of interrogatng the person concerned or other
o persons, Or any administrative requirement or convenience, s not a good ground for failing
) to comply with Subsecrion (3), but exigencivs of wravel which in the circumstances are
reasonable may, withour derogating any other protecuon available o the person concerned,

be such a ground. '

(5) Where complaint is made to the Nauonal Court or a jx.;dgc that a person is
unlawfully or unreasonably detained—

(a) the National Court or a Judge shall inquire into the complaine and order the
person concerned 1o be broughe before it or him; and | -

- (& unless the Court or Judge is sausficd thar the dewention is lawful, and in the
’ case of a person being detiined on remand pending his izl does not
constitute an unreasonable derention having regard, in pardcular, to s
length, the Court or a Judge shall order his release either uncondidonally or
- subject to such conditions as the Court or Judpe thinks’he.

(6) A person arrested or deained for an oflence (other than treason or wilful murder
as defined by an Act of the Parliament) is enrided to bail ac all dmes from arrest or
detearion 10! acquittal or conviction unless the inrerests of justice otherwise require.

{7} Where a person to whom Subsection '(6) applies 1s refused bail—

{a) the court or person refusing bail shall, on request by the person conceried or
e his representative, state in writing the reason for the refusal; and )
B b

{6) the person or his representative may apply 0 the Supreme Court or the
National Court in a summary manner for his release. ©

(8) Subject 10 any other law, nodhing in this section applies in respect of any
reasonable act of the parent or guardian of a child, or a person into whose care a child has
been committed, in the course of the education, discipline or upbringing of the child.

Y (9) Subject 10 any Constitutional Law or Act of the Parliament, nothing in this section
' applies in respect of a person who is in custody under the law of another country—

(a) while in transit through the coundry; or

s (6) as permitted by or under an Act of the Parliamen: made for the purposes of
’ Section 2006 (visiting forces),

' Semble, "uantil” was intended.
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43. Freedom from forced labour.
(1) No person shall be required 1o perform forced labour,
(2) In Subsecrion (1), “forced labour” does not include—
{4) labour required by the sentence or order of 4 court; or
. {6y labour required of a person while in lawful custody, being labour thar,
: although rot required by the seatence or order of a coutr, is necessary for the
hygicne of, or for the maintenance of, the place in which he is in custody; or
(¢) in the case of a person in custody for the purpose of his care, treatment,
rehabilitation or welfare, labour reasonably required for that purpose; or
(4) labour required of a member of a disciplined force in pursuance of his duries
- as stich a member: or
=7 (¢} subject to the approval of any local government body for the area in which he
i is required to work, labour reasonably required as part of reasonable and
- normal communal or other civic duties;, or

(f) labour of a reasonable amount and kind (including in the case of compulsory
military service, labour required as an aleernative 1o such service in the case
. of a person who has conscientious objections to military service) that is
required in the national incerest by an Organic Law that complies with Section
38 (general gualifications on qualified rights).

. 44. Freedom from arbitrary search and enery.

No person shall be subjected ro the search.of his person or property or 10 entry of his
. premises, except to the extent thar the exercise of that righd is regulisted or restricted by a
law—

() that makes reasonable provision for a search or entry—

(1} under an order made by a court; or

- (i) under a warrant for a search issued by a court or judicial officer on
: : reasonable grounds, supporied by oath or affirmation, particularly
describing the purposce of the search; or

Ao {iin) that awhorizes a public officer or goverament agent of Papua New
S Guinea or an officer of a body corporate established by law for a public
b purpose 0 enter, where necessary, on the premises of a person in

order 1o inspect those premises or anything in or on them in relation
- 0 any rate or tax or in order to carry out work connected with any
' property that is lawlully in or on those premises and belongs ro the
Government or any such body corporate; or'

(iv) thar authorizes the inspection of goods, premises, vehicles, ships or
e aircrafr to ensure compliance with lawful requirements as to the entry
of persons or importation of goods into Papua New Guinea or
departure of persons or exportation of goods from Papua New Guinea
.- or as to standards of safe construcdon, public safery, public healdh,
permitted use or similar matters, or (o secure comphance with the
rerms of a licence to engage in manufaciure or trade; or?

_- ! Semble, Subparagraphs (i) and (iv) were incended w0 bie separai paragiaphs, with Paragraph (ab <omprising the present
i - Subparagraphs (1), (0), (v} and (vi).
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{v) for the purpose of inspecting or taking copies of documentes relating
(0— ’

{A) the conduct of a business, trade, profession or industry in
accordance with a law regulating the conducr of thar business,
trade, profession or industry; or

(B) the affairs of a company in accordance with a law relating 10
companies; 01

(vi} for the purpose of inspecting goods or inspecting or taking copies of
documents, in connexion with the collection, or the enforcement of
payment of taxes or under a law prohibiting or restricting the
importation of goods into Papua New Guinea or the exportation of
goods from Papua New Guinea; or

(&) thar complies with Secvion 38 (general gualifications cn gqualified rights).

45. Freedom of conscience, thought and religion. d

(1) Every person has the night o freedom of conscience, thoughr and religion and the
pracace of his religion and beliels, including freedom to manifest and propagare lits religion
and beliefs in such a way as not 10 interfere with the freedom of achers, excepr 1o the extent
that the exercise of that right is regulated or restricted by a law that complies with Section
38 (general qualifications on qualified rights). .

(2} No person shall be compelled o receive religious instruction or to take part in a
religious ceremony or observance, but this Joes not apply to the giving of religious
instruction to a child with the consent of his parent or guardian or to the inclusion in a
course of study of secular instruction concerning any religion or belief.

L

(3) No person is ennded to intervene unsolicied into the religious affairs of a person
of a different belief, or'to auempr to force his or any religion (or irreligton) on another, by
harassment or otherwise.

(4) No person may be compelled to take an oath thur is contrary w his religion or
belief, or to take an oath in a manner or form that is contrary 1o his religion or belief.

(5) A reference in this section to religion includes a reference to the traditional
religious beliefs and customs of rhe peoples of Papua New Guinea.

46. Freedom of expression.

(1) Every person has the right to freedom of expression and publication, except to the
extent that the exercise of that right ts reguiated or restricted by a law—
.. (a) that imposes reasonable restrictions on public otﬁcc-hJolders; or b
(£) that imposes restrictions on non-citizens; or
(¢) that compllies with Section 38 (general gqualifications on qualified rights).
{(2) In Subsection (1), “freedom of expression and publication™ includes— ‘

() freedom 1o hold opinions, to receive ideas and information and to communi-
care ideas and information, whether 10 the public generally or o a person or
class of persons; and

(&) freedom of the press and other mass communications' media.

' Semble, “mass-communicaiion’” wal ineended.
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(3) Notwithstanding anything in this section, an Act of the Parliament may make
reasonable provision for securing reasonable access to mass communications’ media for
interested persons and associatons—

(4} for the communication of ideas and information; and

() 1o allow rebuual of false or misleading starements conceraing their acrs, ideas
or beliefs,

and generally for enabling and encouraging freedom of expression.

47. Freedom of assembly and association. -

Every person has the right peacefully to assemble and associate and'to form or belong
to, or not o belong 1o, pohucal parties, induscrial organizarions or other associanons,
except to the extent that [hc exercise of that right is regulated or restricted by a law—

(@) that makes reasonable provision in respect of the registration of all or any
associanons; or

(by thar imposes reasonable restrictions on public office-holders; or
() that imposes rusmcuons on non- cmrens or :
it
(4} tha complus wuh Section 38 (gmemf qualifications on quu!zﬁed rights).

H

48. Freedom of employment.

(l) Every person has the righe to freedom of choice of employmtnl in any calling for
which he has the qualificavons (if any)} lawfully fequired, except to the extent that that
freedom is regulared or restricted voluntarily or by a law rhat complu:s with Section 38
(gemeral qualifications on qualified rights), or a law that imposes restfictions on non-citizens.

{2) Subsection (1) does not prohibit reasonable action or provision for the encour-
agement of persons o join induscrial organizations or for requiring membership of an
industrial organization for any purpose.

49. Righr to privacy.

Every person has the right to reasonable privacy in respect. o{ his private and family
life, his communications with other persons and his personal papers and effects, except 1o
the extent that the exercise of that right is regulated or restricted by a law thar complies
with Section 38 (general qualifications on qualified rights).

Special Rights of Citizens.

l50..nRJght to vote and stand for public office. -

(1) Sub;ecr 1o the express limitations |mposec by this Constitution, every citizen who
is of full capacity and has reached voting age, other than a person who—

(a) is under sentence of death or imprisonment for a period of more than nine
months; or o

(4) has been convicted, within the period of three years next preceding the first
day of the polling period for the eleciion concerned, of an offence relating to

! Semble, "Mmata-cUMimunivecwn” was sitended.
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elections that is prescrilied by an Organic Law or an Act of the Parliament for
the purposes of chis paragraph,
has the righr, and shali be given a reasonable opportunity—

(r) o take pare in the conduct of public affairs, cither directdy or through freely
chosen representatives, and

(d) to vote for, and 0 be clecied o, elective public office at genuine, periodic,
free elections; and

{(¢) t0 hold public office and (o excraise public funcions.
ﬁ\j (2) The exercise of those rights may be regulared by i law that is reasonably justifiable

for the purpose in a democratic socicty that has a proper regaed! for the righes and dignicy
of mankind.

51. Right to freedom of information.

. {1) Every citizen has the righe of reasonable access to ollicial documents, subject only
- to the need for such secrecy as is reasonably justifiable in a democradic sociery? in respect
of—

(a) mavers relating o natonal security, defence or internauonal relations of

—_— Papua New Guinea (including Papua New Guinea's celations with the
Government of any other country or with any inrernational organization); or

(#) records of meetings and decisions of the National Executive Council and of
such exccutive hadies and clected governmensal authorities ws are preseribed
by Organic Law or Act of the Parbiament; or

(¢) trade secrets, and privileged or confidential commercial or financtal informa-
tion obrained from a person or body; or

(d) parliamentary papers® the subjece of parliameniary privilege; or

(e

—

reposts, official regisiers and memoramdy prepued by governmeneal author-
ities or authorities esiablished by governmens, prior 1o completion; or

. (f) papers relating o lawful official activities for invesiigadion and prosecution of
crime;, or
(£) the prevention, investigaiion and prosecution ol cnme; or
- (5 the mainrenance of personal privacy and seourity of the person; or
() matrers contained in or relared w reporis prepared by, on behalf of or for the

) use of a governmental awhority responsible for the regulation or supervision
. of financial institutions; or

(7) geological or geophysical isformaiion and daca concerning wells dnd ore

bodies.

(2) A law that complies with Scciion 38 (general qualificaiions on qualified rightsy may
regulate or reserice the right guarantecd by rhis section.

. {3) Provision shall be made by liw ro establish procedures by which citizens may
obtain ready access to official informacion.

L
' Semble, "having s proper regard” was iaretded—ompere the lnaunne w Seadon 180y

? Semble, the cxpicssion “having & pruper segand bon thae 5 s dignaey ol maakonl™ was sweeided  comporre the Toate
* 10 Sedtion (L) R _

3 Semble, “that #re" way omiued.
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(4) This section does nor authorize-—

{«) withholding informaton or linndng the availability of records o the public
except in accordance with its provisions; or

(6) withholding informacdion from the Parliament.

52. Right to freedom of mavement. .

(1) Subject 1o Subscction (3), no citizen may be deprived of the right 1o move freely
throughout the couniry, o reside in any part of the country and to enter and leave the
country, except in consequence of a law thar provides {or deprivation of personal liberty in
accordance with Section 42 (fiberty of the person).

(2) No citzen shall be expelled or deporied from the counury except by virtue of an
order of a court made under a law in respect of the exeadition of effenders, or alleged
offenders, against the law of some other place,

(3) A iaw that comphes with Section 38 (general gualifications on gualified rights) may
regulate or restricd the exercise of the righe referred 1o in Subsection (1), and in particular
may regulate or restrict the freedom of movement of persons convicted of offences and of
members of a disciplined force.

53. Procection from unjust deprivation of property.

(1) Subject to Scerion 54 (special provivien 18 relation to cevtain lands) and except as
permitted by this seciion, possession may noo be compulsorily aken of any property, and
no ineterest in or right over property may be compulsorily acquired, except in accordance
with an Organic Law or an Ace of the Parliament, znd enless—

{a} the properry s required for—
' (i) a public purpose; or

(1) @ scason thac is reasonably jusrified in a democratic socicty that has a
proper regard! for the righo and dignity of mankind,

that #s so declared and so described,- for the purposes of chis seciion, in an
Organic Law or an Act of the Parliament; and :
4

(6} the nccessity for the taking of possession or acquisition forithe artainmenr of

that purpose or for that reasan is such as 10 afford reasonable justification for
the causiog of any resultant hardship to any person affecred,

(2) Subject o this section, jusi compensation must be made on just terms by the
expropriating authority, giving full weight 1o the Nadonal Goals and Directive Principles
and having due regard o the nadonal interest and o the expression of that interest by the
Parliament, as well as o the person affected.

(3) For the purposes of Subsection (2), compensation shall not be deemed not 1o be
just and on just tenms solely by reason of a fuir provision for deferred payment, payment
by instalments or compensation otherwise than in cash,

(4) In this section, a reference o the wking of possession of property, or the
acquisition of an interest in or right over property, includes a reference 10—

(a) the forfeiture; or
-

Sﬂnuf.l veasonsbly justitishde 1o a¥leanoecaen socicry baving 3 quoper regard” way incendedo—ompaie looote o Section

(1)

45



L LT T Y Ty,

v

19

Ch. No. 1 S Conascicutional Laws and Documents

() the extnction or derermination (otherwise than by way of a reasonable
provision for the limiation of actions or a reasonable law ta the narure of
prescripeion or adverse possession),

of any right or interest in property,
(5) Nothing in the preceding provisions of this section prevents—

{a} the raking of possession of property, or the acquisition of an interest in or
right over property, that is authornized by any other provision of this
Constiturion; or

¢{6) any taking of possession or acquisition—

(1) in consequence of an offence or auempred offence against, or a breach
or attempeed breach of, or odher failure o comply with a law; or

(1) in sarisfacuion of a Jebo or civib obliganon; or
(iif) subject to Subsection (6), where the property is or may be required as
evidence in proceedings or possible proceedings before a court or
tribunal,
in accordance with a luw thar s reasonably Justfable 10 a democraiic society
that has a proper regand! for the rights and digniry of mankind; or

{¢) any taking of possession or acquisition thar was an incident of the grant or
acceptance of, or aof any interest in or right over, that property or any other
property by the holder or any of his predecessors in drle; or

(d) any waking of possession or acquisitton that is 1t accordance with custom; or

{(¢) any taking of possession or acquisition of ownerless or abandoned property
(other than customary Land); or

{f) any restricdon on the use of or on dealing with property or any interest in or
right over any property thar is reasonably necessary for the preservation of
the ¢nvironment or of the national cultural inheritance,

(6) Subsection (5)(£)(iii) does not authurize the retention of any propernty after the end
of che period for which its rewendon is reasomably required for the purpose referred 1o in
that paragraph.

(7) Nothing in the preceding provisions of this section applies to or in relaton o the
property of any person who is not a citizen and the power (o compulsorily take possession
of, or to acquire an interest in, or right over, the property of any’ such person shall be as
provided for by an Act of the Parliament. '

54. Special provision in relation to certain lands.

Nothing in Section 37 (protection of the luw) or 53 (protestion from unjust deprivasion of
property) invalidates a law that is reasonably jusdfiable in a democratic saciery chat has a
proper regard for human righes? and that provides—

(a) for the recognition of the claimed tule of Papus New Guinea to land where—
(i) there is a genuine dispute as to whether the land was acquired validly
or ac all from the customary owners before ladependence Day; and
(i) if the land were acquired compulsorily the acquisition would comply
with Section $3(1) (protection from unfust deprivation of property); or

! Semblz, “having s proper regard” was int®nded—compare fooinme 10 Section 38(1).
® Smble, "having & proper segard for dhe righes and digniy of mankind” was intended —wmpare foomnoee w Seciioa 38(1),
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(b for the scutlement by exira-judicial means of disputes as o the ownership of
customary land hat appear not 10 be capable of being reasonably sentled in
pracrice by judicial means; or

(0) for the prohibition or regulation of die holding of certain interests in, or in
relation 1o, some or alf land by non-citizens.

55. Equality of citizens.

{1) Subject to thiy Consdrurion, all civzens have the same righes, privileges, obliga-
tions and dudes irrespective of race, tribe, place of origin, political opinion, colour, creed,
religion or sex.

(2) Subsecuion (1) dous not prevent the making of laws for the special benefit, welfare,
protection or advancement of females, children and young persons, members of under-
privileged or less advanced groups or residents of less advanced areas.

(3) Subsection {1} does nor affect the operation of a pre-Independence law.

56. Ocher rights and privileges of citizens.
(1) Only citizens muy-—- .
() vote in clections for, or bold, clecive public offices; or
" (b acquire freehold land.
(2) An Act of the Parliament may—
(a} dehine the offices thar are 10 be regarded as elective public offices; and
(&) define the forms of ownership dut are 10 be regarded as frechold: and
(¢} define the corporations that are to be regarded as citizens,
for the purposes of Subsecrion (1),

(3) An Act of the Parliament may make further provision for rights and privileges o
be reserved for citizens, :

Subdivision D.—Enforcement.

57. Eanforcement of guaranteed rights and freedoms. .

(I} A right or freedom referred to in this Division shall be prorected by, and is
enforceable in, the Supreme Court or the National Court or any other court prescribed for
the purpose by an Act of the Parliament, either on its own initiative or on application by
any person who has an interest in its protection and enforcement, or in the case of 2 person
who is, in the opinion of the court, unable fully and freely 0 exercise his rights under this
section by a person acting on his behalf, whether or not by his authority.

(2} For the purposes of this section—
{a) the Law Officers of Papua New Guinea; and
(6) any other pessons prescribed for the purpose by an Act of the Parliament; and

{¢) any other persons with an nterest {whether peérsonal or not) in the
maintenance of the principles commonly known as the Rule of Law such char,
in the opinion of the court concerned, they ought 10 be allowed o appear and
be heard on the marter in question,

have an interest in the protection and enforcemenc of the righes and freedoms referred (o
in this Divisigh, but this subscction does not limit the persons or classes of persons who
have such an interest. ¥
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(3) A court that has junsdiction under Subsection (1) may make all such orders and
declarations as are necessary or appropriate for the purposes of this section, and may make
an order or declaration in relation 1o a srarute ar any time afier it is made (whether or not
it 15 in force).

(4) Any courr, tribunal or authority may, on its own initiative or at the requese of a
person referred to in Subsection (1), adjourn, or otherwise delay a decision in, any
proceedings before it in order to allow a question concerning the effec or ﬂppll(‘dllon of
this Division o be determined in accordance with Subsection (1).

(3) Relief under this section is not limited to cases of actual or imminent infringement
of the guaranteed righes and freedoms, bur may, if the courr thinks 1t propet o do so, be
given in cases in which there is a reasonable probability of nfringement, or in which an
action that a person reasonably desires o ke is inhibited by the likelihood of, or a
reasonable fear of, an infringement. :

(6) The jurisdiction and powers of the courts under this sccticn are in additon o, and
not in derogation of, their jurisdiction and powers under any odher provision of this
Constitution. .

58. Compensation.

(1) This section is in addition to, and not in derogution of, Secrion 57 (enfarcement of
guaranteed rights und freedoms).

(2) A person whose rights or freedoms declared or proteceed by this Division are
infringed (including any infringement caused by a derogadion of the restrictions specified in
Pare X.5 (imernmem)) on the use of emergency powers in relation 1 iaernment is enatled
1o reasonable damages and, if the coure thinks 1 proper, Lxunpl.lr\ damages in respect of
the wfringement, :

(3) Subjecr to Subsections (4) and (3), Jamages may be u awarded against any person
who commiued, or was responsible for, the infringement.

(4) Where the infringement was comntitted by a governmental body, damages may be
awarded either— .

{4} subject 10 Subsection (35), againsc a person referred wo in Subsecdon (3); or
(b} against the governmental body to which any such person was responsible,
or against both, in which last case the court may apporcion the damages beoween them.

(3} Damages shall not be awarded against a person who was responsible 10 g
governmental body in respece of the action giving rise o the infringement if—

{4) the acton was an action made unlawful only by Sccrion 41(1) (proseribed ucisy,
and

{6) the action taken was genuinely believed by that persor 1o be required by law,

but the burden of proof of the belief referred to in paragraph (8) is on the party alleging it.

Division 4.—Principles of Nutural Justice.

59. Principles of natural justice.

(1) Subject to this Consutudion and to any statuce, the principles of nacural justice are
the rules of the undetlying law known by that name developed for conrrol of judicial and
administrative proceedings.

(2) The minimum requirement of natural justice is the duly 10 ace fairly and,
principle, to be seen o act fairly. N
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60. Development of principles.

In cthe developmentr of the rules of che underlying law in accordance with Sch.2!
(adoption, ete., of certwin lawsy particular attention shall be given o the development of a
system of principles of natural jusdce and of administrative law specifically designed for
Papua New Guinea, taking special account of the Nartional Goals and Direcuive Principles
and of the Basic Sociad Obligations, and also of typically Papua New Guinean procedures
and forms of organization.

61. Basic rights and freedoms.

For the avoidance of doubt, it is hereby declared that nothing in che preceding
provisions of this Division derogates any of the rnighes and freedoms provided for by
Division 3 (busic rights).  *

62. Decisions in "deliberate judgement”. .

(1) Where a law provides or allows for an act w be done in the “deliberate judgement”
of a person, body or authority, the principles of natural justice apply only o the extent thar
the exercise of judgemenm must not be biassed, arbitrary or capricious.

(2) Except—

{a) 10 the extent provided for by Subsecrion (1); and
(8) n accordance with Section 155(5) (the Nationd! Judicial Syseem), and
(e} as provided hy a Constiturional Law or ian Act of the Parliament,

an act to which Subscction (1) applies s, 10 the exwent to which it is done in the deliberare
judgement of the person concerned, non-justiciable,

Division 5.—Basic Social Odligations,

63. Enforcement of the Basic Social Obligations. -

(1) Excepr ro the extent provided in Subsections (3) and (4), the Basic Social
Obligations are non-justiciable.

(2) Nevertheless, it is the dury of ali governmental budies 1o encourage compliance
with them as far as lies wirhin their respective powers.,

(3} Where any law, or any power conferred or duty imposed by any faw (whether the
power or duty be of a lvgistative, judicial, executive, administrative or other kind), can
reasonably be understood, applied, exercised, complied with or enforced, withour failing to
give effect to the intention of the Parliament or o this Constitution, in such a way as ro
enforce or encourage compliance with the Basic Social Obligadons, or at least not w
derogate them, it is o be understood, applied, exercised, complied with or enforced in thar
way. .

(4) Subsection (1) dous nor apply in the exercise of the jurisdicuon of the Ombudsman
Commission or other body prescribed for the purposes of Division 1.2 (leadership code),
which shall rake the Basic Social Obligations fully inte account in all cases as appropriate.

—

! Semble, “Schedule 27 was intended,
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PanrT IV.—CITIZENSHIP.

Dipision 1.~~Introductory.

64. Dual citizenship. —

{1) Norwithstanding the succeeding provisions of this Part but subject 10 Subsection
{2), no person who has a real forcign citizenshtp may be or become a civzen, and the
provisions of this Pare shall be read subject o that prohibirion. |

(2) Subsection (1) does not apply 0 a person who has not yer reached the age of 19
years, provided that, before he reaches that uge and in such masner as is prescribed by or
under an Acc of the Parliament, he rencunces his other citizenship and makes the
Declaration of Loyalty,

{3} A person who has a real forvign citzenship and fails 1o comply with Subsection (2)
ceases ro be a citizen of Papua New Guinea when he reaches the age of 19 years.

(4) For the purposes of this section, a person who—

(a) was, immediately before Independence Duy, an Australian citizen or an
Australian Protected Person by virue of—

(1) birch in the former Territory of Papua; or

(1) birth in the former Territory of New Guinea and registration under
Secnion 11 of the Awstralion Citizembip Act 1948-1975 of Australia;

and

() was never granted a right (whether revocable or not) to permanent residence
in Australia,

has no real foreign ciuzenship.

Division 2. —Acquisition of Citizenship.

65. Automatic citizenship on Independence Day.

{I1) A person born in the country before Independence Day who has rwo grand-par-
ents who were born in the country or an adjacent area is a citzen.

(2) A person bora outside the country before Independence Day who has two
grand-parents born in the country is a citizen as from Independence Day if—

(a) within one year after lndependence Day or such longer period as the Minister
responsible for citizenship matters allows in a particular case, application is
made by him or on his boehalf for registration as a citizen; and

(5 he renounces any other cuizenship and makes the Declaration of Loyaley—

(i) if he has not reached the age of 19 years—in accordance with Section

G4(2) (duad citizenship);, or

(ii) if he has reached the age of 19 years—ar or before the itme when the
application is made. '

(3) In Subsection (1), “adjacent ared” means an arca that immediaely before
Independence Day constituied—

(2) the Solomon Islands; or

(4) the Province of the Republic of Indonesia known as Irian Jayal; or

' pe, “leian Dijaya”. .
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{¢) the islands in Torres Straits annexed (9 the then Colony of Queensland under
Letters Patent of the United Kingdom of Grear Britain and Ireland bearing
date the 10th day of October in the forty-second year of the reign of Her
Majesty Quecn Victoria (that is, 1878),
not forming on Independence Day part of the area of Papua New Guinea.
(4) Subsections (1} and (2) do not apply to a person who—
. (4) has a right (whether revocable or not) w permanent residence in Australia; or
(b} is a naruralized Auscralian citizen; or
: (c) 15 registered as an Australian citizen under Sccrion 11 of the Awsiralian
- Citizenihip Act 1948-1975 of Australiy; or
() is a citizen of a country other than Auseralia,
<.

unless that person renounces his right 1o residence in Australia or his starus as a citizen of
Australia or of another country in accordance with 3ubsection {9).

(5) A person w whom’ Subsection () applics ﬁmay, within the period of two months

after Independence Day and in such manner us may be prescribed by or under an Acc of the

. Parliament, renounce his right o permuncent residence in Australia or his status as an
Australian citizen or as a citizen of another country and make the Declaration of Loyalry.

{6) Where in his opinion it is just to du so, the Minister responsible for citizenship
matters may in his deliberate judgement (but subject o Division 4 (Cirizerubip Advisery
Committee)), extend the period of two months referred w in Subscclmn (4)!, but unless the
Minister is satisfied tha the applicant—

{a) assumed i ercor thar he was a citizen; or
(5 did not know that he was not a citzen; or
(¢} had no reasonable oppotiunity or not enough time o decermine his status,

- the period may not be exrended beyond a further two months.

606. Citizenship by descent.
(h A person who—

o {«) is born in the cuuW-pcndcncc Day; and

(&) had one parent who was a citizen or who, if he had survived to lndependence
Day, would have been or would have been entitled o become, such a citizen,

is a citizen
(2) A person—
- : {a) who is born outside the country on or after Independence Day; and

(&) who had one parent who was a citizen or who, if he had survived «
Independence Day, would have been, or would havc been entitded b(,u)mc
such a u(l/cn and '

(¢} whose birrh is registered as prescribed by or under an Act of the Parliament
made for the purposes of this subsection,

- _is a citizen.

" The coticut referener is w0 Subsecrion (%),

-



Ch, No. 1 Coanscicarional Laws and Documents

67. Citizenship by nacuralization.

(1} A person who has resided contiauously in the country for at least eight years may
apply to the Minister responsible for citizenship matters w0 be naturalized as a citizen, and
the Minister may, if he is satisfied as to the maucers referred 10 in Subsection (2), in his
deliberate judgement (but subject wo Division 4 (Citizenship Advisory Commiitee)), grant or
refuse the application.

(2} To be eligible for naturalizaton, a person musi—
{a) be of good characier; and
{6} intend 10 reside permanently in the councry; and

(¢) unless prevented by physical or mental disability, speak and understand Pisin
or Hiri Motu, or a vernacular of the country, sufficiendy for normal
conversational purposcs: and

{d) have a respect for the customs and cultures of the country; and
(¢) be unlikely 1o be or become a charge on public funds; and

(f) have a reasonable knowledge and understanding of the rights, privileges,
responsibilitics and dudes of cidzenship; and

(8) renounce,” in such manner as 1s prescribed by or under an Act of the
Parliament, any other citizenship and make the Deslaration of Loyalty.

(3) If an applicant for naturalization so requests, any child of the applicant who is
under voting age a1 the time when the applicant is nawralized becomes a citizen by
naturalizaton on rthe naturalization of the applicant.

68. Special provisions relating o naruralization.

(1) A person who is eligible o become a cirizen under Section 67(1) (citizenship by
naturalization) and holds an executive oflice by virtue of being a member of an elective body
shall cease (0 hold that office at he expiration of a period of two months afrer
Independence Day unless within that tume he makes application under that section 1o be
naturalized and thar application is granted.

(2) Without limiting the martters that may be taken tno account in deciding on the
application for naturalization, under Section G7 (citizenship by naturalization) the following
mattets shall be taken into account in deciding on an applicadon that is made during the
first eight years after Independence Day :— '

{a) if the applicant is a person o whom Scction 63(4) (automatic citizenship on
Independence Duay) applies, whether he acquired the night of permanen
residence in Australia or became an Austrabian citizen otherwise than by

“ reason of a voluntary act (other than marriage) on his pare; and

(& whether the applicant has at any ume accepted pay and conditions of
employment that were not in general applicable—

(i) before Independence Day, to persons whe qualify or would, if they
had survived to that day, have quatified for ciizenship under Section
65 (automatic citizenship on Independence Duy); or

(i) after 1ndependcnce Day, to citizens; and

{(¢) whether the major parr of the investment and business interests of the
applicant are and have been in the counry; and

(d) whether the applicant is or has been married 10 a citizen or to a person who,
if he had survived to Independence Day, would have been, or would have

-
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been entided 1o become, a cizen, und the nature of che family es of the
applicang; and

(¢} the lengdh and nature of the residenc: of the applicant in the country; and

(/) any performance by the applicant of services beneficial to Papua New Guinea
or its people; and

(£) any sacrifices made by the applicant in the interests of Papua New Guinea or
its people; and

e (b) the applicant’s knowledge of Pirin or Hiri Motz or of a vernacular of the
8 country; and

(1) whether or not che applicaton of the applicant includes the children (if any)
under voting age of the applicane; and

(/) any references given as 1o the good character and suiability for cidzenship of
the applicant; and -

| (F) the place of birth and the paremage of the applicant,

(3) Noewithstanding anything in a Consiitutional law?, a benefi, right or privilege,
directly or indircetly, conferred upon “Papua New Guineans” or “natives” or “local
. persons” or “non-overseas persons” or “citizens” (where thad term is to rake effect after the
making of a law relating 1o citizenship) by any pre-Independence Jaw shall condnue 1o be
enjoyed only by persans who became citizens of Papua New Guinea under Scecdon 65
. (uutomatic citizenship on Independence Day) but only—

(4) for a period of wn years after Independence Day; or

. (8) unul an Act of the Parliament takes away that benefie, eight or privilege,
whichever first occurs. '

(4) Nowwithstanding anything in a Constirutional Law, during the? five years after

Independence Day only persons who become cirizens of Papua New Guinea under Section

G5 (automatic citizenship on Independence Day) shall have the rights conferred by Section 53

{(prosection from unjust deprivation of property) except diat during this® period the rights of a

. } person who becomes a citizen otherwise than under Section 65 (awtomatic citizenship on
LA Independence Day) in respect of his property shall not be less than those accorded by law o

non-citizens.

(5) Notwithstanding anything in a Coasurutional Law, bur subject 1o Subsection (6),
an Act of the Parliament made in the period of twea years alier Independence Day may
confer a benefit, right or privilege on persons who Ercame citizens of Papua New Guinea
under Section 65 {awtomatic citizenship on Independence Day),

(6) An Act of the Partliamen referred 1o in Subsection (5)—

() shall not dcrogate the rights conferred by Sections 32 1o 58 (busic rights)
. except the rights conferred by Section 55 (equality of citizens):; and

(&) shall be for the purpose of giving advantage or assistance 10 persons who
become citizens of Papua New Guinea under Section 65 (awlomatic citizenship
on Independence Duy).

} Somble, “Law™ was intcttied,
2 Semble, “period of" was umitted.
1 Semble, “that” way intended.

—
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69. Application for naturalization.

(1) Subject to Subsection (2), an application for naturalization under Section 67
{cttizenship by maturalization) must be made—

{a) in the case of a person who has resided continuously in the country far eight
years or more before Independence Day-—within two months afier Indepen-
dence Day; and

(&) in the case of any other person—within two mondhs after the completion by
him of eight years continuous residence in the conntry.

(2) Where in his opinion it is just to do so, the Ministcr:responsib!c for citizenship
matters may in his deliberate judgement, (but subject o Division 4 (Citizenship Advisory
Committee)) extend the periods referred 1o in Subsecrion (1) where he is sansfied thar—

(4} the person was unaware of the provisions of Subsection (1); or

(b) there are special circumstances.

Division 3.—Loss and Regaining of Citizenship,

70. Automatic loss of citizenship.
(1) A citizen who has reached voting age and is of full capacity who—

(4) obtains the nationality or citizenship of another country by a voluntary act
(other than marriage); or’

- (b) exercises a right that is e¢xclusive 1o nationals or citizens of another country,
unless the Minister responsible for citizenship maoers is sausfied char the
right was exercised inudveriendy; or

{¢) takes an oath or makes a declaration or affirmation of allegiance o another
country or to the Sovereign or Head of State of another country; or

{d) does, agrees to or adopts any act (other than marriage) br which he becomes
2 national or citizen of another country; or

{e) enters or serves in the armed forces of another country, except with the
express approval of the Head of State, acring with, and in accordance with,
the advice of the Natonal Ixecutive Council; or

(/) except as permitted by an Act of the Parhament, votes in a national,
provincial, state or leeal clection, or accepts elecuve office, of another
country;, or ’

(g) subject o Subsection (3), travels under the proiection of a passport or
purporced passport of another country in which he is described as'a citizen or
national of that country,

loses his cizizenship,

(2) A person who is found by a court to have obtained citizenship by a false
representation, fraud or concealment of a marerial fact on his part loses his citizeaship,
unless che Minister responstble for citizenship matcers is satisfied chat che offence was of a

minor nature and that revelation of e true fact would not have affected the grant of
naturalization,
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- (3) Subsection (1)(g) does not apply to—
(a) a person who is absenr from the country on lndependence Day, who
continues o travel under the procection of a passport of another country, bur
- ooly until—
(1) the expiration of the then-current period of validity of the passport; or
(1} his return ro the country,
whichever first happens; or

(B) a person travelling under the protection of the passport of a parent or
guardian; or

g

(&) a person tavelling under he protecion of a passport of another country with
the approval of che Minister responsible for citizenship matters.
7). Acts done under compulsion of law,
The preceding provisions of this Division do noc apply o any act done under
compulsion of law of another country.
: 72. Renunciation of citizeaship.

(1} Subject-to Subsections (2) and (3), a citizen who has reached voting age and is of
= full capacity may renounce his citizenship in such manner and on such conditions as are
prescribed by or under an Act of the Parliament.

(2) A person may not renounce his citizenship unless—
(a) he already holds some other nationality or citizeaship: or
b

(£} the renunciation is for the purpose of his obtaining some other nationality or
cinzenship,

. (3) During a time of war, citizenship may ‘not be renounced withour the prior consent
’ of the Mir'rlister responsible for cinzenship matters.
73. Regaining citizenship. .-~

(1) Subject 1o Subsecuion {2), citizenship once ost ¢an be regained—

{a} in the case of citizenship by virtue ‘of Scction 65 (automaric citizenship on
: Independence Day) or 66 (citizenship by descenty—only after five years' contin-
wous residence in, the country after the loss of citizenship, and in the
deliberate judgement (but subject to Division 4 (Citizenship Advisory Com-
mittee)) of the Miniscer responsible for citizenship matters; and

{6) in the case of citizenship by naruralization-—only in accordance with the law
~ relating o naturalization, for which purpose any period of residence in the
. country before che loss of citizenship shall be disregarded,

(2} Where a person—

() wias a citizen by virtue of Section 65 (automatic citizenship on Independence Day)
. or 66 (citizensWip by descent), and

(&) married, before, on or after Independence Day, a person who was a national
or citizen of another country; and
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(¢) became, on or during the marriage, a national or citizen of dhe coumry of
which his spouse was w1 dwr tume a national or citizen,

and the marriage has permanentdy broken up, the reference in Subsecdion (1){a) 10 a period
of five years shall be read as a reference to a period of three years commencing—

(d) if the person was, a1 the tme when the marriage broke up, residenrt in the
country—on the date on which it broke up; or

(¢) if the person was ar that time restdent outside the country—on his return 1o
reside in the country.

74. Loss and regaining of citizenship by cercain children,
(1) Where—
(a) a parent of a child loses his cidzenship; and
{#) the Minister is sadsfied on application on behalf of the child thae i is for the
welfare of the child 1o do so,
the Mintsier responsible for citizenship mateers may, by order, deprive the child of his
citizenship.
(2) A person aggrieved by an order under Subsecuon (1) may appeal to the National
Court.
(3) An Actof the Parliament ny make special provision w facilitate the regaining of
citizenship by persons who lose theiv citizenship by reason of the loss of citizenship by a
parent.

Division 4. —Citizenship Advisory Committee.

75. Th-e Committec. _

{1} An Act of the Parliamemt shall make provision for a Ciizenship Advisery
Committee, all of the members of which muse be citizens (other than naturalized citizens).

(2) The Commirtee shall consist of — . i

(a) four permanent members, at least two of whom are members of the
Parliament other than Ministers; and

(&) one 2d hoc member o represent the community in which the person 10 whom
a matter before the Commitee relates resides,

76. Funcrions of the Commiccec.

(1) Before taking any action under this Parc in relation 1o a person, the Minister
responsible for citizenship matters shall refer the maner w the Cinzenship Advisory
Commitree, '

(2) If the Minister refuses o accept the advice of the Committee on any matter
referred to it under Subsection (1), he shall, if so requested by a person affecied or by the
Committee, give 1o the Parliament, as soon as practicable, a siatersent on the matter setting
out the reasons for his refusal, and the Parliament may reverse his decision on such
condttions as it thinks proper.

(3) The reversal by the Parliament of a decision to grant or (o allow the regaining of
citizenship, or to grant a cerficate under Section 81 (certificate as ta citizenship), takes eflect,
subject 10 any conditions 1o which it is made subject, as a deprivation of citzenship on the
dare of the reversal, ' .
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(4) The reversal by the Parliament of a decision o refuse 10 grant cizenship wo a
- person, 10 deprive a person of citzenship or w refuse o grant a certificate under Section
81 (certificate as to citizenship) rakes effect retrospectively o the daie of the decision.

(5) The Commitee has such powers and such other functions and duties as are
- canferred or imposed by or under an Act of the Parliament. :

Dhivision 5.—(.;:'11(.:'.1:'.

77. Spucial provisions for certain persons.

o (1) A foundling discovered at any time in the country shall, in the absence of proof to
" ) the contrary, be deemed o be the child of parears ar least one of whom was, or if he had
survived would have been, a cirtzen. :

(2) Where the idennty or rhe cttizenship starus of a parent of a child born in the
. country is unknown or doubtiol, the parent shall be deemed 1o have been, in the absence
of proot 1o the contrary, a penon who was, or it e had survived would have heen, a citzen.

(3} For the purposes of this Part, a posthumouws child of a person has the same staros
as he would have had if he had been born mmediarely hefore the daie of the deaih of his
- father.

78. Effect of adoption.

(1) Where the citizenship status or enttlement of 4 person is o be determined by

. teference 1o a parent or grand-parent and the person, or 2 parent of the person, was
adopred under a law ar any dme in foree in the couniry or any other place, the status or
entilement shall be determined by reference o the natural parents or grand-parents,
except that the Minister responsible for cinizenship mauvers may, in his deliberate
judpement (but subject 1o Division 4 (Citizenship Adrisory Commitiee)), allow an adoptive
parent or grand-parent o be raken into account where the result would be to recognize
citizenship or the entitdement 1o citizenship.

{2) ln Subsection (1), a reference o adoprion includes a reference o an adoprion by

custom,
’ - 79. Place of birth of certain persons.
For the purposes of this Pari— : .

(4) a person born oo a registered ship or aircrafr shall be deemed 1o have been
born ar the place where the ship or aircraft was registered: and

{6y a person born on an unregistered ship or aircrafe belonging o the govern-
ment of a country shall be deemed o haye beea born in that country.
80. “Residence”. -

Subject o any Act of the Parliament, a requirement in this Part of a period of
residence in a place is not sarishied by—

{2) residence in custody under seatence awairing deporation or removal from the
. -+ country; or '

(+) residence as an vnlawful immigrant.
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1. Certificate as to citizenship.

{1) "A person whose status or endtlement in relanon w citizenship of Papua New
Guinea is, or may be, in doubt may apply 1o the Mimster respoasible for citizenship mareers
for a certificate under this section.

(2) If the Minister 15 satished that the applicant is, or is entided © become, a citizen,
he may, in his deliberate judgement (but subject to Division 4 (Crrizenship Advisory
Commitree)), grant a certificare stating that the person is or may bhecome a citizen by virtue
of a provision specified in the cerdificare.

(3) Subject 10 Scection 76 (functions of the Commitree), a certificare under this section is
(unless it is proved that it was obtuined by means of a fulse representation, fraud or
concealment of a marerial fact) conclusive cvidence thar on the raaterial date the person
concerned was, is or may become a citizen in accordance with the terms of the certiftcare,

ParT V.—T1E HEAD OF STATL

Division | —The Head of St

82. Queen and Head of State. -
(1} Her Majesty the Queen—

(«) having been requested by the people of Papua New Guinea, through their
; + Constituent Assembly, 10 become the Queen and Head of Swawe of Papua

+  New Guinea; and

.

{5) having graciously consented so 10 become, is the Queen and Head of Stare of
Papua New Guinea.!

(2) Subject to and in accordance wnh rthis Constitution, che privileges, powers,
funcuions, duties and responsibilivies of the Head of State® may be had, exercised and
petformed through a Governor- General appoinied in accordance with Division 3 (appoint-

ment, ete., of Governor-General) and, except where the contrary intention appears, reference
in any law to the Head of State shall be reud accordingly.

83. Queen's successors.®

The provisions of chis Constution referring to the Queen extend 10 Her Majesty's
heirs and successors in the sovercignty of rhc United Kingdom of Great Britain and
Northern [reland.

84. Precedence.

The Head of State? takes precedence in rank over all other persons in Papua New
Guinea, and the Governor-General takes precedence in rank immediately afeer the Head
2
of Stare®.

' Paragraph (4) is printed in the form in which it was adopted. The words “is the Queva and Head of Staie of Papus New
Guince™ sre, however, obviously no: pay of that paragraph; and che cortect lorm of r"lmm.: i3—
“(4) having graciously consenred so 10 become,
s the Queen and Head of Staie of Papus New Guinea.™
? Semble, "the Queen and Head of Suate” was incended.
3 S, alyo, Section Sch. L.2MaXii), which to some extent Juplicares this provision.
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85. Royal Seyle and Tidles.

The Style and Tides of the Head of Stare! are s determined by Act of the Pardiament,
and unal such an Act is made are—

Elizabeth 11, Queen of Papua New Guinea and Her other Realms and
Terrironies, Head of the Commaonwealth.

Divivion 2. —Functions, eic., of the Head of State,

86. Functions, ¢rc. .

(1) The privileges, powers, funcuions, duties and responsibilities of the Head of Sware
are as prescribed by or under Constiwutional Laws and Acts of the Parliament,

(2) Excepr as provided by Secuon 96(2) (terms and conditions of employment), in the
exercise and performance of his privileges, powers, fincrions, duries'and responsibilities the
Head of Stare shall ace only with, and in accordance with, the advice of the Nauonal
Executive Council, or of some ather body or authority prescribed by a Consututional Law
or an Act of the Parliament for & pardcular purpose as the body or authority in accordance
with whose advice the Tlead of State is obliged, in a partcular case, .o ace,

(3) Any instrument made by or in the name of the Head of Srate shall recite thacic i
made with, and in accordance with, the advice of rhe Nanonal Execadve Counci] or of any
other body or authority in accordance with whose advice the Head of Swate 1s obliged, in
the parricular case, 1o act, bur fadure 10 comply with this subsection does nor aftect the
validity of an instrument. . _

{4) The question, what Gl any) advice wis given 1o the Head of State, or by whom, is
non-justiciable,

Drivision 3. —Appointment, e, of Governor-General.

87. Qualifcacions for appointment.
(1) The Governor-General muse be # citizen who—

(a) is qualified 1o be a member of the Parliament (excepe for the reason that he
occupivs the office of Governor-General); and

{(#) is a mature person of good standing who enjoys the general respece of the
communiy.

(2) The question, whether for the purposes of Subsceciion (1) a person is a person to
whom Subsection {1)(&) applics, is non-justiciable.

(3) The Governor-General must not hold any office or position or eagage in any
calling other than that of, or an office or position associated with, his office as
Governor-Geaeral, excepr with the consent of the Head of State!, acting with, and in
accordance with, the joint advice of the National Exccuttve Council and the Ombudsman
Commission.

(4) A request for the consent of the Head of State! under Subsection (3) shall not be
made unless agreement on the matter in relation o which the consent is sought has been
reached between the National Executive Council and the Ombudsman Commission.

(5) No person is eligible for appoiniment as Governor-General more than once unless

the Parliament, by two-chirds absalute majority vote, approves appointment for a second
term, but no person is eligible for appointment for a third term.
-

' Semble, “the Queen and Head of $rue® was intended.
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88. Appointment to office. .

(1) Except in the case of the Girst Governor-General appointed before Independence
Day the Governor-General shall be appoimnted by the Head of Suue, acting with, and in
accardance with, the advice of the National Execunve Counail given in accordance with a
decision of the Parliament.

(2) A decision of the Parliament 10 nominate a person for appointment as
Governor-General shall be made by a simple majority vote, in an cxhaustive secret ballot
conducted in accordance with an Organic Law.

(3) Subject to Subsection (5), the Speaker shall, within the period of three monrhs
before the completion of the normal term of office of the Governor-General, call a meeting
of the Parliament 10 nominate the nexr Governor-General.

(4) Subject 1o Subsection (5), in the event of a casual vacancy in the office of
Governor-General, the Speaker shall, as soon as practicable, call 2 meeung of the
Parliament 10 nominate the next Governor-General.

(5) li—

(4) at a ume when a meeting of the Parliament should otherwise be called under
Subsection (3) or (4) a gencral election w the Parliament has been ordered;
or

(5) between the time when o mecting of the Parliamem should otherwise be
called under Subsection (3) and the dare of the completion of the nermal werm
of office of the oupoing Governor-General a geéneral election 1w the
Parliament 1s due to be held in accordance wih this Constiturion,

the Speaker shall not call a mecting of the Purlimend i accordance with Subsecrion (3) or
t4), as the case may be, and a nominanon shall be made ar the fust meenng of the new
Parhament as its Arst item of business aflter any formal business ,and the elecuon of a
Speaker,

89. Assumprion of office. -
Notwwithstanding Section 90 (Declaration of Loyalty, en) for the purposes of this
Constiturion a person appointed as Governor-General takes othce—-
(2) subject to paragraph (§), a1 the end of his predecessor’s term of office: or

(&) if he is appainted o fil a cusual vacancy—on the date of his appointment,

90. Declaration of Loyaley, etc. .

(1) Before enwering upon the dudies of his offtce, a Governor-General shall ke the
Qath of Allegiance and make the Declaration of Loyalty and the Dedaration of Office
before the Chief Justice and in the presence of the Parliament, but during a period of
declared nattonal emergency they may be taken and made in such manner as is directed by
the National Executive Council. !

(2) If the Governor-General has not complied with Subsection (1) before .laking
office—

(a) he is suspended from office wmil such time as he does so; and

(&) if he does not do so ar the first reasonably available opportunity, he may be
+ dismissed from oﬁce by the Head of State!, acting with, and in accordance
wirth, the advice of the Natigpal Execuuve Council given in accordance with

¥
' Semble, "che Queen and Head of Stace™ was intended.
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a deciston of the Parliament, and in that evenr is not eligible for re-appoint-
ment for a peniod of six years.

91, Normal term of office, -

Unless he earlier dies, resigns, ceases o be gualified for ofice in accordance with
Section 87 (qualifications for appointmens), is dismissed under Section 90 (Dedlaration of
Loyalty, erc), or 93(1) (dismiseal and removal fram off.ce), or is removed from office under
Section 93(2) (dismissal and removal from affice), the Governor-General holds office for a term
of six years from the dute of his assumpnon of office in accordance with Secuon 89
(assumprion of office), plus any pertod that 48 required, in accordance with Secoon 88(5)
{appointment to office), {or the appoinument of the next Governor-General.

92. Resignation. -

(1) The Governor-General may resign from othee by notice i writing 1o the Head ot
Starel,

(2) The resignaoon akes eflect on s acceprancy by the Head of State?, acting with,
and in accordance with, the advice of the National Execunve Council.

93. Dismissal and removal from office. ~

(1) The Governor-General may be dismissed {from otfice by dhe Head of Sraid?,
acting with, and n accordance with, the advice of the Natonal Excoutive Council given in
accordance with either—

(«} a deciston of the National Executive Council; or
(&) a decision made by an absolute majoriy of the Pacliament.

(2) The Governor-Geaeral may be removed from office by the Head of Suae?| acting
with, and in accordance wich, the advice of the National Executive Council given in
accordance with a decision of the Parhament, if the Speaker advises the Parliament chat two
medical practitioners appoinied for the purpose by the National aurharity responsible for
the registration or licensing of medical practitioners have joindy reporied 1o the Speaker
that, in cheir professional opinions, the Governor-General is unfit, by reason of physical or
menral incapacirty, to carry our the duties of his office,

94. Suspension from ofhice.
(1) The Governor-General may be suspeaded from office—

{a) by the National Exccudve Council, if he refuses or fails to act in accordance
with the advice of the National Exccutive Council or of any other body or
authorirty in accordance with whose advice he is obliged, in the particular case,
o acr, Or acts, Or PUrpores 1o act condrary to, of without,-any such advice; or

(b in accordance with an Act of the Parliaméne pending an 'i;nvestigation for the
purposes of Section 93(2) (dismissal und removal from office),

and pending any resultant action by the Parliament.

{2) If the Governor-General is suspended from office by the Narional Executive
Council under SuBsection (1)(a), the Prime Minister shall immediately inform the Speaker
of the suspension and of the frasons for it

! Semble, "the Queen aad Head of Sare” was inteaded.
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(3) If the Governor-General is suspended from office under Subsection (1)(a)y—

{a) the Speaker shall, as soon as practicable, call 2 meeting of the Parliament at
which the marter of the suspension and of the possible dismissal of the
Governor-General shall be the first item of business after any formal business
and, if necessary, the appoinunent of a Speaker: and -

{8 the suspension may be lilted ar any dme by decision of the Parliament; and

(¢} unless before the end of the meeting a recommendanon is made in
accordance with Section 93(1) (dismissal and removal from office) that the
Governor-General he dismissed from ofhice, the suspension ceases at the end
of the mecting.

(4) If the Governor-General is suspended from otlice under this secton, the Prime
Minister shall, as soon as practicable, inform the Head of Sue! ef die suspension and of
the reasons for 1t

(5) A period of suspension under this section shall be 1aken into accound in calculating
for the purposes of this Division, the length of the period of service in oftice of the
Governor-General.

95. Acting Governor-General. .

(1) ln this secuon, a reference o ihe Speaker or to the Chiel Justice shall be read as
a reference to the substanuve holder ot thar ofiice,

(2y If—
(¢} there is a vacancy in the odhice of Governor-Geoeral; or
(&) the Governor-General is suspeded from office; or
(¢} the Governor-General is—
(i) on leave of absencyy, or
(1) absent from the country; or .
(i) out of speedy and cffective communication; or
(iv) otherwise unable to perform, or is not readily available (o perform, the
dunes of his office,
the Speaker is, subject 1o Subsection (3), the Acting Governor-General,
(3) [fatany time o which Subsection (2) applics—
() there is a vacancy in the office of Speaker; or
(kY the Speaker is suspended from office; or
(¢} the Speaker is— - .
(1) on leave of absency; or
(i) absent from the country; or
(i} out of speedy and effective communication; or
(iv) otherwise unable to perfarm, or is not readily available o perf::)rm, the
duties of his office,
the Chief Justice (if he is a citizen) is the Acung Governor-General,

(4) During any period when he is the Acung Governor-General, the Speaker or the
Chief Justice shall not exercise or perform any of the other powers, functions, duties and

' Semblr, "the Queea and Head of State” was intended.
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responsibilities of the office of Spraker or Chicf Justice, as the case may be, except dhat the
Chief Justice may complete any procecdings actually commenced before him untess other
suitable arrangemenss can be made.

(5) When neither the Speaker nor the Chicf Jusiice 15 available {or, in the case of the
Chief Justice, qualified) 1o be the Acting Governor-General, the powers, funcrions, duties
and responsibilities of the Governor-General shall be exercised and performed by a
Minister appointed by the Head of Swmie! oa the advice? of the National Executive
Council for the purpose.

(6) The queston, whether the occasion {or the exercise or performance of a power,

function, duty or respousibility by an Acung Governor-General or a Mintster under this
secuon has arisen or has ceased, is non-justiciable.

N

96. Terms and conditions of employment. .

N - . . . + ' .. i3
(1) Subject o chis Constitution, die terms and conditions of employment of the
Governor-General are as determined by or under an Organic Law.

(2) Excepr with the consent of the Governor-General the rerms and conditions of
employment of the Governor-General shall ot be changed te his’ detrimend during his
term of office, and an Orpanic Law that so changes them shall récite the wrms of the
consent.,

Dirision 4. —General. A

97. Conveyance of decisions, ete. -

Where any act 15 done, decision s made or advice is given by the Parliament or the
Narional Executive Council under this Pare, the Prime Miniscer shall immediately convey it
to the Head of State?,

98. Acts, etc,, of che Head of State.

Unless rhe contrary intention appears, any act by the Head of Stare akes effect when
it is formally advised 10 the Prime Minister or the Nanonal Executive Council.

PART VI.—THE NATIONAL GOVERNMENT.

Dirision L—General Principles.

99, Structure of Government. <

(1) Subject to and in accordance with s Cohsutudon, the power, authority and
jurisdiction of the People shall be exercised by the Nadonal Governmens.

(2) The National Government consists of three principal arms, namely :—

{4) the National Partiament, which is an elective legislature with, subject o the
Constitutional Laws, unlimited powers of law-making; and

{#) the National Executive; and

(¢} the National Judicial System, consisting of a Supreme Court of Justice and a
National Court of Justice, of unlimited jurisdiction, and other courts.

-

* Semble, “the Queen and Hedd of Scaee® was intended.

® Semble, =, acting with, snd in sccordame with, the advice™ way inended—ompare the expressions used throughout in this
contem.
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(3) In principle, the respective powers and functions of die three arms shall e kepe
separate from each other,
- .
(4) Subsection (2) is descriprive only und is non-justiciable.
Division 2.—~The National Parliamen:,
Subdivision A.—The Legislative Power. .
100. Exercise of the legisiative power.
. (1) Subjecr to this Constitution, the legislinive power ot the People is vesied in the
1 National Parliament. :
£ (2) Subsection (1) does not prevent a law from conferring on an authoriy other than
the Parliament legislative powers or functions (including, if the law so provides, a further
power or further powers of delegaion and subdeleganion).
(3) Nothing in any Consritutional Law enables or mav c¢nable the Parliament o
. transfer permanernly, or divest iself of, legistadive power,
o Subdivision B.—Composition of the National Parliament.
- 101. Membership, - t .
(1) Subject 10 this secuon, the Parliament is a single-chamber legishature, consisting
. of—
{u) a number of members clecied from single-member open electarates; and
(#) a number of members clected from single-member provingal clectorates; and
L
{r} not more than three nominated members, appointed and holding uﬂlw in
accordance with Sectian 102 (nominated members).
(2) An Ocganic Law shall make provision for the number ot np( n und provincial
electorawes.

(3) No member may represent two or more electorates ac the same time,

(4) The precise number of open clectorates and of provincial elecrorates and their
boundaries shall be derermined from ime to time 0 zccordanie wiuh Section 125
(electorates).

(9) An alteration to.the number of elecrorates or 1o the h{)undarus of an electorate
takes eflect for the purposes of the next general election and of succeeding elections.

102 qumated members -

The Parliament may, from time to time, by a two-thirds absolute majority vote, appoint
a person (other than a member) 10 be a nominared member of the Parhament,

. 103 Qualifications for and disqualifications from membershlp
(1) ‘A ‘mémber of the Parliament must be not less than 25 years of age.
(2) A candidate for election to the parliament must have been born in the electorace

-7 for which he iruends to nominace or have resided in the elecrorate for a continuous period
of two years immediately preceging his nomination or for a period of five years at any time. r
{ "and must pay a nominition fee of KI,b000. - g ,Q?CQ)AMO 8y conrs
90.00 A EUDIENT ABIS
(3) 'A person is not qualified 0 be, or to remain, a member of the Parliament ji— OF 19737
(a) he is not entitled to vore in elections to the Parliament; or
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b he is of unsound mind within the meaning of any law relatng o the
B ¥y B

©

(4)

protection of the persons and propernty of persons of unsound mind; or

subject to Subscecuons {(4) to (7), he 1s under senwence of death or
imprisonment for a period of more than nine months; or

he is otherwise disqualified ender this Constitution,

(4) Where a person is under senteace of death or imprisonment for a period exceeding

nine months,

(a)
)

(5) The

appeals shall,
appeal and 1o the statutory period allowed for each appeal.

the operation of Subsection (3)(d)* is suspended uneil—

the end of any statutory period allowed for appeals against the conviction or
senlence;, or .

f an appeal is lodged within the period referred w in paragraph (4), the
appeal is dertermined.

references in Subsection (4), to appeals and to the statutory period allowed for
where there is provision for a series of appeals, be read as references 1o each

(6) If a free pardon is granied, a conviction is quashed or a seawence is changed 1o a
sentence of imprisonment for nine months or less, or some other form of penalty (odher
than death) is subscituced, the disqualification ceases, and if ar the dme of the pardon,
quashing, change of sentence or substitution of penalry the weit for the by-election has nor
been issved the member is restored o his sear.

(7} In this section—

“appeal” includes any form of judicial appeal or judical ft‘V'IC\;V;

“statutory period allowed for appeals” means a definite period allowed by law for

appeals, whether or not 1t 15 capable of extension, but_does nor include an
extension of such a definite period granted or that may be granted unless it
is granted within that definite period.

104. Normal term of office. _

(1} An elected member of rthe Parliament takes office on the day immediarely
following the day fixed for the recurn of che writ for the election in his electorare.

(2) The
(a)
)

(0

(d)

(@

H

(&)

seat of a member of the Parliament becomes vacani—

if he is appointed as Governor-General, or :

upon the expiry of the day fixed for the return of the writs, for the general
election after he last became 2 member of the Parliament; or

if he resigns his scar by notice in wriung o the Speaker, or in che case of the
Speaker to the Clerk of the Parliament; or R
if he is abscnt, without leave of the Parliament, during the whole of three
consecutive meenngs of the Parliament unless Parliament decides to waive
this rule upon satisfactary reasons being given; or

if, except as authorized by or under an Organic Law or an Act of the

Partiament, he directly or indirectly wakes or agrees to take any payment in
. . . . h .

respect of his services in the Parhament; or

if he becomes disqualified under Section 103 (gualifications for and disqualifi-
cations from membershipy, or

on bis death; or

-
' The correct refereace is 10 Subsetion (3)0),
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(h) if he is dismissed from office under Division 1112 (feadership code).

(3) For the purposes of Subsecrion (2)(:), 2 meeting of the Parliament commences
when the Parliament first sits following a general election, prorogation of the Parliament or
an adjournment of the Parliament otherwise than for a period of less than 12 days and ends
when next the Parliamenr is prorogued or adjourned otherwise than for a period.of less
than 12 days.

105. General elections. _.
(1) A general elecuon 1o the Parliamenc shall be held—

(«) within the period of three months before the fifth anniversary of the day fixed
for the return of ¢the writs for the previous general electon; or

(b if, during the last 12 months before the fifth anniversazy of the day fixed for
the return of the wrirs for the previous general elecion—

(i) a vote of no conhdence in the Prime Minister or the Ministry 1s passed
in accordance with Section 145 (motions of no confidence);, or

(it) the Government is defeared on the vote on a question that the Prime
Minister has declared to the Parliament o be a question of confidence:
or

(¢} if the Parliament, by an absolute majoriry vore, so decides.

{2) The Head of State, acting with, and in accordance with, the advice of the Electoral
Commission, shall fix the frst and lase days of the period during which polling shall rake
place and the date by which the writs for a general elecdon shall be recurned.

(3} In advising the Head of State under Subsection (2), 2nd in conducting the election,
the Electoral Commission shall do its best o ensure thar—

{a) in a case to which Subsection (1)}{«) applies—the dare for the return of the
writs is fixed as nearly as may reasonably be 1o the fifth anniversary of the date
fixed for the return of rhe writs for the previous general election; and

(b) in a case to which Subsection {1){#) or (¢) applies—rthe date for the rezurn of
the writs 15 fixed as soon as may reasonably be after the daze of the relevant
decision of the Parliament.

106. By-elecuons

lf the office of an elécted member of the Parliament becomes vicant otherwise than by

virtue of Section 104(2)(b) (normal term of office), an clection shall be held o fil the vacancy
unless the vacancy occurs— ‘ L. 106G o AMIO

ncy - g o : <r ARAENL
(4) within the period of "12 BODLhS™hefore the fifth anniversary of the dare fixed e:g\‘;;i
for the return of the writs for the previous general election; or o /\/9 /S

(&) after the writ has been issued for an election under Secrion 105(1). (general 199/
elections) and before the dzy fixed for the rerurn of that writ, writs for a general
election are issued, the first-mennoned writ shall be deemed w have been
revoked'. '

+ Section 106(8) scems to have beca garbled in the course of amendment: "an elecuon under Seciion lOSIl)unn.af electiong )"
in p.u,;..ph (8} should rcad “the clestion” and samething like “in which case” should appear before “the hesti-mentioned
wrin” " in Paragraph ).
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Subdivision C.—The Speaker and the Depury Speaker,

107. Offices of Speaker and Deputy Speaker. .
(1) There shall be offices of Speaker and Deputy Speaker of the National Parliament.

(2) The Speaker and the Deputy Speaker muss be members-of the Parliament, and
shall be elected by the Parliament by secret ballor in sccordance with the Sranding Orders
of the Parliament.

{(3) The Speaker and the Deputy Speaker hold office, and their offices become vacant,
in accordance with the Constitutional Laws and the Standing Orders of the Parliament.

" {4) No Minister. may be the Speaker or Deputy Speaker, and if a Speaker or Deputy
Speaker becomes a Minister he vacates his ofhce as Speaker or Deputy Speaker, as the case
may be.

108. Functions of the Speaker and Deputy Speaker,

e)) The Speaker is responsible, subject to and in accordance with the Constitutional
Laws, the Acts of the Parliament and the Standing Crrders of the Parliament, for upholding
the dignity of the Parliament, maintaining order in it, regelating its proceedings and
administering its affairs, and for controlling the precinces of the Parhamenl as defined by or
under an; Act of the Parliament,

(2) !n the event of a vacancy in the office of the Speaker or his absence from the
country or from the Parliament, and otherwise as determined by or under a Constitutional
Law, an Act of the P.lrlmmt.nl of the Standing Orders of the Parliament, the Deputy
Speaker .has, subject to Section 95 (Adting Gorers: or-General), all the rights, privileges,
powers, functions, duties and responsibilities of the Speaker.

{3) A Constitutional Law, an Act of the Parliament or the Standing Orders of the
Parliament may provide for orher powers, functions, duties and responsibilities of the
Speaker and the Deputy Speaker. .

Subdivision D.—Powers, Privileges and Procedures.

109. General power of law making.

(1) Subject to this Consmuuon the Parl:amem may make laws having effect within
and outside the country, for the peace, order and good government of Papua New Guinea
and the welfare of the People.

(2) In particular, Acts of the Parliament, not inconsistent with the Constiturional Laws,
may provide for all macters thar are necessary or convenient o be préscribed for carrying
out and giving effect 1o this Constitution.

(3) No law made by the Parliament is open to challenge in any court on the ground
that—

(@) it is not for the peace, order or good government of Papua New Guinea or
the welfare of the People; or

(b) it purports to have extra-tercitorial effect.

(4) Each law made by the Parliamenc shall receive such fair, large and libesal
construction and interpreration as will best ensure the attainment of the object of the law
according to its true intent, meaning and spirit, and there is no presumption against
extra-territoriality.
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110. Certification as to making of laws.

(1) Subject o Section 137(3) (Acts of fudemnity) and o any Act of the Pacliament made
for the purposes of Subsection (3}, the Speaker shall certify under the Nadonal Seal, in
accordance with the Standing Orders of the Parliament, that a law has been made by the
Parliament and, subject to Subsection (2), the law comes into operation on the date of the
certificate. ;

{2) Norhing in Subsection (1) prevents a law—

(a) being expressed to come, or 10 be deemed to have come, into force on a dace
specified by, or fixed in accordance with, law; or

(b} being recrospective or retroactive,

{3) An Act of the Parliamenc or the Standing Orders of the Parliament may make
provision under which a law made by the Parliament may, at the direciion of the Head of
State, acting with, and in accordance with, the advice of the National Execunve Council, be
recommitted to the Parliament for the consideration of amendments proposed by the Head
of State, acting with, and in accordance with, the advice of the National Executive Council.

111. Right to introduce bills, etc.

(1) Subject w0 Section 210 (executive initiative), any member of che Parliament s
entitled to inrroduce into the Parliament, in accordance with, and subject to any reasonable
restrictions contained in, the Standing Orders of the Parliament, a petition, quesdan, bill,
resolution or motion.

(2) The pedition, question, bill, resolution or motion shall be dealt with as provnded by
the Standing Orders of the Parhamen( ¥

{3) The Standing Orders of the Parhament may make provision for priority o be
given to Governmeni business at certain times or in cerain circumstances,

112, Presiding in the Parliament.

(1) Subject to Subdivision C {the Speaker und the Deputy Speaker) and 10 Subsection (2),
the Standing Orders of the Parliament shall make provision in respect of the chairmanship
of the Parliament and of Committees of the Whole. "

.(2) No Minister may preside in the Parliament or in a Commiuee of the Whole.

113. Quorum. '

(1) The quorum for a sicting of the Parliament is one-third of the number of seats in
the Parliament at the ume.

{2) The Standing Orders of the Parliament shall make provition for the action 1o be

taken in the event of a lack of or loss of a quorum ar any time,
. !

114. Voting in the Parliament.

{1) Except as otherwise provided by a Constituzional Law or the Standing Orders of
the Parhament, all questuons before a meeting of the Parliament shall be decided in
accordance with the majority of votes of <he members present and voting,
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(2) The member presiding does nor have  deliberative vote cxccpl_

(2) on a mouon of no confidence n- dhe Prime M:ms:c the Mmlsrr} or a
Minister, i accordance with an Organic Law rcferrul to in' Section 145
(motions of no confidence; or

{5) on any question which requires ag affirmative vote gréater than a simple
majoriey,

(3) Excepr in a case where he has voted under Subsection (2), in the event of an
equality of vores on u question, the member presiding has a casting vore, buc if he fails o
use it the motion shall be deemed o be withdrawn.

(4) The Standing Orders of the Parlinnenn shall make provision for the manner in
which a vore is to be raken and recorded.

115, Patliamentary privileges, etc. -

(1) The powers (other than fegislitive powersy, privileges and immunioes of che
Parliament and of its members and commitiees are as prescribed by or under (his section
and by any other provision of chis Conscitution.

(2) There shall twe freedom of speech, debare and proceeding in che Parliament, and
the exercise of those freedoms shall not be quesrioned in any courr or in any proceedings
whatever {otherwise than in proceedings in the Parliament or before a committee of the
Parliamend).

{3) No member of the Parliament is subject o che jurisdiction of any court in respect
of the exercise of his powers or the performance of his functions, duties or responsibiliries
as such, -but this subsecton does not affect the operation of Division 11,2 (feadership code).

(4) No member of the Parbament is liable to civil or criminal proceedings, arrest,
imprisonment, fine, dumages or compensation by reason of any marcer or thing that he has
brought by petition, question, bill, resolution, mation or otherwise, or has said before or
submitted to the Parliament or a commitee of the Parliamene,

(3) No member of the Parlliument or other person is liable w0 civil or criminal
proceedings, asrest, imprisonmeat, fine, damages or compensation by reason of—

(4) an act done under the authority of the Parliament or undcr an order of the
Parliament or a commitiee of the Parliament; or

{§) words spoken or used, or a document or writng made or produced, under an
order or summons made or 1ssucd under the authority of the Parliament or a
committee of the Parliament.

(6) Members of the Parliament are free from arrest for civil debr during meetings of
the Patliament and during the period communcing three days before, and ending three days
after, 2 meeting when they are wavelling from their respective electorates to auend the
meeting or are returning (0 their electorates from the meenng.

(7) No process issucd by any court in the exercise of its civil jurisdiceion shall be
served or executed through the Speaker, an oflicer of the Parliamenc or a member of the
Parliamentary Service, or within the precines of the Parliament (as defined by or under an
Act of the Parliament) while it is sitting,

! Semble, the wordisan Organse Law seterred o in” were indoded o' ceron, as Seerian 143 does aant reler o an Organic Law
{neor abid the dealt Constnunnn ulu\ni: ted By the Connvtuene A;-.ml Iy

')
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(8) The powers conferred by Section 109 {(genersd porcers of lawnmaking) exiend o the
making of laws— .
(a} declaring further powers (other than legislative powers), privileges and
immunities of the Parfiament, and of its mezabers and commitees; and
(&) providing for the munoer in which powors, privileges and  immunitics
provided for by or under this section may be exercised or upheld.

(93 The powers and privileges conferred by or under chis section do not and shall nor
include the power w0 impase or provide for the imposition of a fine, imprisonment,
forfeiture of property or other penalty of a criminal narure, bur this subsection does not
prevent the creation of offences for the purposes of this secucn dhae are triable within the
Nadonal Judicial System.

116. Disallowance of subordinate laws.
(1} All subordinace legislative vnacements made under an Ace of the Parhament—

(«) shall be abled in the Parliament as soon as practicable, and in any évenr
within seven sitting davs of the Parliament, after being made; and

{8} are subject to disallowance in whole or in parr by cecision of the Parlizment,

in accordance with Section Sch.l.18 (disalfowunce, etc.y and the Stnding Orders of the
Parliament.

(2) Subject o Section Scho 118 (disudlouance, erc) an Ace of the Pariament may make
further provision as to the disallowance of a subordinace legislanve enactment or part of a
subordinate legislative enactment under chis section, and as to the effect of such a
disallowance on or in respect of rights and liabilitics under or affected by the disallowed
enactment Or part,

{3) Failure to comply with Subsection (1) does not invalidate a subordinate legistative
enactment.
117. Treaties, etc. _ '
(1) In this section, unless the contrary intenzion appears—
“treaty” means an agreement between States thar—
{a) is governed by internavonal law; and

(&) creates a relationship binding at inrermutional law on Papua New
Guinea,
whether embodied in 2 single instrument or i two or more related
instruments and whatever may be s designution, bur does not inciude a
visiting forces agreement entered into in accordance wich Section 206 (visiting
forces);
“treaty document” means—
() the text of a treary chat it js proposed o accep or o ratify; or
(&) a statement of the efledt of such a treaty; or
() a copy of the document by which it is intended that Papua New Guinea
will express its consent 10 be bound by such a treaty.
(2) Subject o Subsection (3), the consent of Papua New Guinea to be bound as a
party to a rreaty may be given only—

{a) by the Head of State, uciing with, and in accordance with, the advice of the
National Execurive Counvil; ar
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(6) by a Minister authorized cither generally or specifically for the purpose by the
Head of Scarte, acting with, and in accordance with, the advice of the National
Execurive Council; or

. {0) otherwise in accordance with internatonal law, usage and pracrice,
and in accordance with this secuon.

(3) Subject o Subsection (3), the consent of Papua New Guinea 1o be bound as a
party 1o a treaty shall nor be given—

{s) unless a treaty documene relating o the treaty has been presented to the
Parliamenr for ar least ten sining days; or '

{5 if within ren sining days of the Parliament after the day on which dhe treary
documene was presented to the Parliament the Parliament, by an absolute
majority vote, disapproves the giving of the consent.

(4) The face that the Parliament has disapproved the giving of the consent of Papua
New Guinea to be bound as a party to a treaty does not prevent the re-presentation to the
Parliament of a rreaty document relating to the treaty, and in that event Subsection (3} once
again applies.

(5) Subsection (3) does not apply if— ;

{a) the Parliament has, by an absolue majority vote, waived the requirements of
that subscotion; or

(#) both the Speaker (acting on behalf of the Parliament) and rhe Prime Miniscer
are satisficd thae the giving of the consent of Papua New Guinea wo be bound
as a party o the treaty is oo urgent a maiter (0 atlow of compliance with that
subsecaon, o that compliance waould not be i the natonal interest.

(6) A cerrificate of the Speaker as 1o any manter arising under this section is, before all
courts and all persons acting judicially, conclusive evidence of the faces certified o,

(7) Nowwichstanding the consent of Papua New Guinea 1o be bound as a party 10 a
treaty, no treaty forms part of the municipal law of Papua New Guinea unless, and then
only to the extent thar, it is given the status of municipal law by or under a Constirudional
Law or an Act of the Parlinment.

(8) Legislative approval or ratification of a rreaty does not, without more, give ‘it the
status of-municipa! law for the purposes of Subsection (7).

Subdivision E.—The Committee System.

118. Permanent Parlinmentary Committees.

(1) In order 1o ensure full and acuve partcipation by backbenchers in the work of the
Pacliament and of government, there shall be the following Permanent Parliamentary
Committees which, in principle, should cover all major fields of the activities of the
National Government :— - '

. (4} a Public Accounts Commiuce, esiablished in accordance with Subdivision
Vill.1.C (the Public Accoumis Committee); and

_ (8) such other committees as are derermined by the Parliamear from time o
twme,

T
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(2) The Parliament shall, subject o this Canstitudion, make provision by Organic Law,
by' Act of the Parliament, Standing Order or atherwise, for the escablishment, member-
ship, jurisdiction, functions, powers and procedures of the Permanent Parliamentary
Committees, and in pardicular for conpowering such a Committee 1o call for persons, papers
and records. .

(3) No Minister may be a member of a Permanent Parliamenrary Committee,

(4) In principle, membership of the Permanent Parliamentary Commictees should be
spread as widely as pracricable among the backbenchers.

119. Chairmen and Deputy Chairmen.

(1) There shall be a Chairman und a Depury Chairman of cach Permanent Parliamen-
tary Committee.

(2) In principle, either the Chairman or the Deputy Chairman of each Permanent
Parliamentary Committee should be a member of the Pardiament -who is recognized by the
Parliament as being generally commined o support the Governmear in che Parliament, and
the other should be 4 member of the principal party or group, or coalition of parties or
groups, that is recognized by the Parliamenr as being not so commirted,

{3} Subject ro any Act of the Parliament and o the Suanding Orders of the Parliament,
in the event of the absence or non-availability to act of the Chairman, the Deputy Chairman
has all the rights, privileges, powers, tunciions, duries and respansibilicies of the Chairman,

120. Roles of Chairmea and Depury Chairmen of Permanent Parliamentary
Committees. ..

(1) The Chairman and Deputy Chuirman of cach Permancent Parliamentary Commirtee
shall be granted full access ro cach Minister having responsibilities relevant w the
jurisdiction and funcrions of his Commirnee and, by arrangement with the Minister, 0 the
head of the Minister's department, and are cnided 10 be bricfed and consulted on major
policy issues.

(2) In relation to any informanion given o or obrined by them under Subsection (1),
the Chairman and the Deputy Chairmua are under the same obligation, whether by law or
by convention, as to confidentiality as is the Minister but this principle does not prevent the
Chairman or Deputy Chairman from bricfing the members of his Permanent Parliameniary
Committee on major palicy issues,

(3) In reladon ro any informaton given to him under Subsection (2), a member of a
Permanent Parliamentary Commintee is under the same obligation, whether by law or
convention, as to confidentiality as 15 the Minister.

121. Sessional Commirttees, Select Committees, etc, .-

Nothing in this Subdivision prevents the Partiament from eswablishing Sessional or
Select Committees or other committees for any purpose, or prevests the Parliamend from
siziing as a Commitee of the Whale.

122. Arrangement of Parliamentary business in relation to Comnmittees, .

The business of the Parliament shall he so arranged as ro allow reasonable rime for
committees of the Parliament to perform their functions adequaiely, and the Sranding
Orders of the Parliament shall make provision 0 ensure thar such ume s allowed either
within or outside the sitring hours of ihe Pacliament.

U Semble, “hy” was invluded s cniar, -
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123. Membership of Parliamentary Committeas.

Each committee of the Parliament shall consist only of members of the Parliament, but
nothing in this section prevents the establishment, by statute or otherwise, of commissions
or committees of any other kind.

Subdivision F—~Calling, cic., of the Parliament.

124. Calling, etc.

(1) The Parhament shall be called o meet not more than seven days after the day
for the rewurn of the writs for a general election, and shall meet not less frequendy than
three dmes in cach period of 12 months, and, 10 principle, for not less than nine weeks
cach such period.

{2) An Organic Law shull mike provision tor the calling of mectngs of the Parliament

(3) Subject to Subscctions (1) and (2), an Act of the Parliament or the Standing Orders
of the Parliament may make provision in respect of the sittings of the Parliament.

Subdivision G.—Electorares and Elecuons.
125. Electorates. .

(1) The number of open clectorates and of provincial electorates and their boundaries
shall be determined by the Parliament in accordance with recommendations from a
Boundaries Commission from time to time, at meervals deteemined by or under an Organic
Law, being intervals of not more than 10 years.

(2) In recommending open clectorates' and open electorate boundaries, the Bound-
aries Commission shall, taking into account any considerations laid down by an Organic
Law, endeavour to ensure that all open electorates contain approximately the sume
population, within limits prescribed by an Organic Law.

(3) The Parliament may accept or reject, but may not amend, any recommendation of
the Boundaries Commission under Subsecuon (1).

(4) The Boundarics Commission is not subject o direction or control by any person
or authority.

(5) An Organic Law shall make further provision for and m respect of the appoint-
ment, constitution and procedures of the Boundanies Commission, and for safeguarding s
independence, and in relanon o the procedures for formulating and considering s
recommendations.

(6) An Organic Law relating o provinces or_ o provincial governmens,and local-level
governments may confer or impose on _the Boundaries Commission powers,

functions, duties or responsibilities in reiation to the boundaries of provinces
and of provincial electorates.

126. Elections.

(1) Elections to the Parliament shall be conducted, inaccordance with an Organic Liw,
by an Electoral Commission.

{2) General elections shall be held 1n accordance with Sections 105 (general elections)
and 106 (by-elections), as required.

'Semble, “the number of open electorues.” was mwended.

) appears from the course of amendment in the Constituenr Assembly thar "provincial eleciorates” refers w elecrorates fur
clections to provincial goveraments or “provincial government bodies” (see Section Sch. L2010, and no1 “proviogial
clectorutes” of the kind referted win Secuons TG (D) and 125(1).
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{3) The members of the Parliament (other than the nominated members) shall be
elected under a system of universal, adule, citizen suffrage in accordance with Section 50
{right to voie and stand for public officey und the other Constitutional Laws, and the voting age
is 18 years,

(4) A citizen's right to vore in an clection to the Parliament is as provided by Section
50 (right to vote and stand for public office).
(5) No non-citizen may vote in an clecaon for the Parliament.

(6) The Electoral Commission is not subject o direction or control by any person or
authority.

(7 An Organic Law shall make provision for and ia respect of—

(a) the appointment, consritution and procedures of the Electoral Commission,
and for safeguarding its independence; and

{§) the elecroral system; and
{¢) safeguarding the integrity of clections; and

(d) appeals to the National Court in electoral mareers.

Subdivision H.—Protection ot Elections from Ousale or Hidden Influence.

127. Purpose of Subdivision H. .

The purpose of this Subdivision is 10 protect elections and w prevent candidates from
being, or appearing to be or to have been, improperly or unduly influenced by ouside
(especially foreign) or hidden influcnces, and an Organic Law may make provision, in
addition to the provisions expressly referred o in this Subdivision, for achieving thu
purpose. ‘

128. “Registered political party™.

In this Subdivision, “registered political party” means a political party or organization
tegistered under an Organic Law muade for the purpose of Section 129(1)a) {iniegrity of
political parties).

129. Integrity of political parties.
(1) .An QOrganic Law shall make provision—

{a) requiring any political party or organization having political aims and desiring
to nominaie a candidate for election to the Parliament, or 1o publicly suppor:
such a candidate as representing its views, o register with the Elecroral
Commission such reasonable particulars as are prescribed by Organic Law;
and

(&) requiring any such party or orgamization o Jisclose o the Ombudsman
Commission or some other authority prescribed by the law in such manner,
at such times and wirth such details as are prescribed in or under the law—

(1) its assers and income, and their sources; and
(ii) its expenditure on or connected with an election or the support of a
candidate; and

(¢} prohibiting non-citizens from membership of, and from contributing to the
funds of, any suth party or organmization; and

74 .
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(d) defining the corporations and organizations that are to be regarded as
non-citizens for the purposes of a provision made for the purposes of
paragraph {0); and

{¢} limiting the amount of contributions that such a party or organization may
receive from any source or sources; and

(/) requiring persons who have made, or may have made, contributions to any
such party or organization to give to the Ombudsman Commission, or some
other authority, details of any such conuribution.

(2) Where another authority is prescribed by the law under Subsection (1)(b), that
authority— .

{4} shall be composed of a person ot persons who are declared under paragraph
(1) of the defnition of “constitutional ofice-holder” in Section 221 (definitions)
w be a consatutional office-holder; and

(b} is not subject to direction or control by any person or authority.

(3) An Organic Law made for the purposes of Subsection (I) may provide that the
value of any assistance given otherwise than in cash shall be wken into account as
expenditure or contributions for any purpose of that subsection or of that law.

130. lncegrity of candidates. |
(1} An Organic Law shall make provision—

{a) requiring a candidate or former candidate for election to the Parliament to
disclose 10 the Ombudsman Commission or some other authority prescribed
by the Jaw, in such maaner, ac such tmes and with such details as are
prescribed by or under the law— :

{i) any assistance (financial or other) received by him in respect of his
candidarure, and its source; and

(i) the amount or value of his electoral expenses; and

(b} prohibiting a candidate or former candidare for election to the Parliamen:
from accepting from a non-citizen assistance {financial or other) in respect of
his candidarure; and

{c) defining the corporations and organizatons that are w be regarded as
non-citizens for the purposss of a provision made for the purposes of
paragraph (b); and

(d) regulating or restricting the amount or kind of such assistance that may be
received from any source other than a registered political party; and

(e} prohibiting a candidate for ¢lection o the Parliament from holding himself
out as represenng any party or organization other than a registered political
party that has publicly adopted him as its candidate.

(2) Where another authority is prescribed by the law under Subsection (1)(6), that
authority—

(a) shall be composed of a person or persons who are declared under paragraph
(1) of the definition of “constitutional office-older” in Section 221 (definitions)
to'be a constitutional office-holder; and

() is not subject to direction or control by 2ny person or authority.

Mhe correct reference is o Subsection (1)a)

-
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(3} An Organic Law made for the purposes of Subsection (1) may make provision for
further defining whar are o be regarded as assistance and electoral expenses for any
purpose of that subsection or of that law, and in paricular may provide that—

() the value of hospitality (including meals, accommodation and transport) of 2
kind and 10 a degree recognized by custom in the country shall not be taken
1Nto account as assistance; and

{b) the personal expenses of a candidate shall not be raken into account as
electoral expenses.

(4) In this section—

“electoral expenses”, in relation o a candidate, means expenses incurted (whether
before, during or after an election to the Parliament, including expenses
incurred before the issue of the writ for election) by him or on his behalf on
account of or in respect of the election;

“personal expenses”, in relation to a candidate, means any reasonable costs
incurred by him personally for travel and for hvmg away from his home for
the purposes of the election,

Subdivision . —General.

131. The Parhamentary Salaries Tribunal. -
{1} A Pardiamentary Salaries Tribun:
{2) The Tribunal shall consist of;

(a) a judicial officer, a
who shall be the ¢/

oinced by the Judicial and Legal St.‘fVlCl:S Commission,
sirman; and

(3} The Tribdnal is responsible for fixing from rime ro time, ac intervals determined by
ies,/Allowances, penstons and other financial benefits for all or any members of

132. The Parliamentary Service.

(1) An Act of the Parliament shall make provision for and in respect ofa Parliamentary
Service, separate from the other State Services.

(2) Within the Service, there shall be an office of Clerk of the National Parliament who
shall, subject to Subsection (3), be the head of the Service,

(3) The Tribunal is solely responsible for fixing from ume o time, at intervals
determined by it—

(a) the salaries, allowances and benefits, financial and otherwise, (ocher than
pensions or retirement benefits which shall be fixed by a Parhamcnmry
Committee), for all or any members of the Parhamm: and

. 16
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(b) the salarics, allowances and benefus, financial and otherwise (other than
pensions of retirement benefis), for all or any members of Provincial
Assemblies tincluding any Speakers appointed from outside the Assemblies).

(Replaced by Constirntional Amendment No. 6.)
133. Swanding Orders.

The Parliament may make Standing Orders and other rules and orders in respect of the
order and conduct of its business and procecdings and the business and proceedings of its

committees, and of such other matters as by law are required or permitted w be prescribed
or provided for by the Standing Orders of the Parliament.

6.1

Prepared for inclusion as at 1/1/1982,
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134. Proceedings non-justiciable,

Except as is specihically provided by a Consticudonal Law, the question, whether the
procedures prescribed jor the Parliament or its commitiees have been complied with, s
non-justiciable, and a certilicate by the Speaker under Section V10 (certification as to making
of laws) is conclusive as 1 the mutters required to be set owe in it

135, Questions as to membership, vee,
The National Court has junsdiction o Jdewermine any queston as (o=

(@) the qualibcanons of a person o0 be or 1o remain a member of the Parliamen;
or

we validiy of an election 1o the Parhiament.
(&) the validity of an ¢l w0 the Parl

136. Validation of Acts of the Parliament.

Where a person who has purported o sic or vote as a member of the Parliamend ac a
mecting Of the Parhament or of a committee of the Parliameni—

{a) was not duly qualificd 10 be elecied or uppointed, or 1o continue, as a member
of the Parbamene; or

(&) had vacared his ofhee as a member of the Parliament,

all things done or purporting 10 have been done by the Parliament or by the commirtee, as
the case may be, shall be deemed to have been as vilidly done as if thar person had, when
so sitting or voting, been doly qualificd 1o be clected or appoimied or 0 condnue as o
member of the Parhiament, or had not vacated his otlice, as the case may be,

Divivion 3—=Special Instances wf the Legtilative Power.

137. Acts of Indeminity,
(1 —
(2} a provision of a Consurudonal Law has been contravened or not complied
withy, and '
() the Parliament is sanshed thac—

(i} the contravention or non-compliance was made in good faith and in
exceptional circumstances for the purpose, or with the intention, of
upholding this Constitutton or ‘protecting Papua New Guinea, or of
dealing with an emergency for which no provision or no adequare
provision appeared to exist; and

(11} no blamewordhiness airaches to some person or some persons con-
cerned in the contraventon or non-compliance,

the Parliament may make a special law (1o be known as an “Act of Indemnity™) in relation
0 that person or those persons.

(2) An Act of Indesunity shall—
() specify the contraventon or non-compliance; and

(&) cerdfy as o rhe Parliament’s satusfaction concerning the marters specified in

Subsection (1(&) (1) and (i1); and

{0) wdennfy ur provide for the idenofication of the person or persons 1o whom it
relates; and
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{4) provide for the making of full compensation o any person suffering injury as
a result of the contravention or non-compliance; and

{e) be made in accordance with the procedures laid dewn by this Consricution for
the making of Organic Laws; and

{f) be passed by an absolute majority vore of the Parliament.

(3) Before the Speaker certifics under Section 1O (certification as to making of lawes) as
to the Act, he shall refer the question, whether the Act complies with this section, for the
opinion of the Supreme Court in accordance with Section 19 (special references to the Supreme
Court), and undl the Court advises thar the Act dues so cunply he shall noc so cernify 1.

(4) An Act of Indemnity—

(a) relieves, and shall be expressed 1o relieve, the person or persons concerned
from all liability for, and trom all legal consequences of, the contravention or
non-compliance; and

{0 if a person concerned has heen convicred of an offeuce in respecr of or arising
out of the contravention ot non-compliance, akes effect as a free pardon,

bur in respect enly of acts done before the Padiamene was {formally advised of the intendon
to propose the Act.

(5) An Act of lndemnity does nor ake effect as a Constiturional Law.

(0} Ao Act of Indemanity shall nor be amended or extended inoany way, and irs répeal
does not atfect the operation of Subsection (4). C

Divivien A.—The National Executire
Subdivision A.—The National Executive and the Executive Power.

138. Vesting of the executive power.

Subjece o this Coastitution, the execunive power of the People 15 vested in the Head
of State, to be exercised in accordunce with Division V.2 (functions, ete., of the Head of State).
139. The National Executive.

The National Executive consists of—

{a) the Head of Stacte acting in accordance with Division V.2 (functians, erc., of the
Head of Statey, and

{6) the National Executive Council,

140. Conferring of powers, cto., outside the National Exceutive,
Excepr where the contrary intention appears, nothing in this Constitution prevents an

Organic Law or a swatute from conferring or imposing powers, functions, duties or
responsibilities on a person or authoriry outside the National Executive.

Subdivision B.—The Ministry.

141. Nature of the Ministry : collective responsibility.

The Ministry is a Parliamencary Executive, and therefore—

;

(2) no person who is not 1 member of the Parliamend is eligible (o be appointed
to be a Minister, and, excepo as is expressly provided in this Constitution 1o
the contrary, 3 Minister who ceases to be a membeer of the Parliament ceases
10 hold office as a Minister; and
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(0 it s collectvely answerable 1o the People, through dhe Parliameny, for che
proper carrying out of the exccutive government of Papua New Guinea and
for all things done by or under che awhoriry of the National Executive; and

() it s lable o be dismissed from oflice, crher collectively or individually, in
accordunce with this Subdivision,

142, The Prime Minister.
(1) An office of Prime Minister is hereby established.

{2) The Prime Minister shall be appointed, ar the first meeting of the Parliament afrer
a general election and otherwise from time o time as the occasion for the appoinunent of
a Prime Minister arises, by the Head of Swarte, acting in accordance with a decision of the
Parliament,

(3) i the Parliament is in session when a Prime Minister is to be appointed, the
question of the appointment shall be the firse matter for consideration, afrer any formal
business and any nomination of a Governor-General or appointment of a Speaker, on the
next sitting day.

(A) If che Parlument is nocin session when a Prime Minister is o be appointed, the
Speaker shall immediarely call a meedng of the Parliament, and the question of the
appointment shall be the first macaer for consideraton, after any formal business and any
nomination of a Governor-General or appointment of a Speaker, on the nexe sitting day,

(5) The Prime Minister—

() shall be dismissed from office by the Head of State if the Parliament passes,
in accordance with Section 145 (motions of no confidence), a motion of no
confidence in him or the Minsiry, except where the motion is moved within
the last 12 months before the fdh anniversary of the daie fixed for the return
of the writs at the previous general ¢lection; and

(/) may be dismissed from office in accordance with Division 112 (feadership
code); and

(¢} may be removed from office by the Head of Stare, acting in accordance with
a decision of the Parliament, if the Speaker advises the Parliament that two
medical practicioners appointed by the Nauonal Autherity responsible for the
registration or licensing of medical practiioners have jointy reponed in
accordance with an Act of the Parliament tha, in their professional opinions,
the Prime Minister is unfit, by reason of physical or mental incapacity, w carry
out the dudes of his office.

(6) The Prime Minister may be suspended from office—

(2) by the (ribunal appointed under an Osganic Law made for the purposes of
Section 28 (further provisions), pending an investigation into a question of
misconduct in office within the meaning of Division 112 (feadership code), and
any resuitng action; or

-

(&) in accordunce with an act of the Parliament, pending an investigation for che
purposcs of Subsection (3)(¢), and any resultant action by the Parliamenr.
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143, Acting Prime Minister.

(1) Subjccr 1o Subsecton (2) an Act of the Parliament shall make provision for and in
respect of the appoinument of & Minister 1o be Acting Prime Minisier 10 exercise and
perform the powers, functions, duties and responssbilivies of the Prime Minister when—

. {a) there is a vacancy in the ofbice of Prime Miniscer; or
(&) the Prime Minister s suspended from office; or '
{¢) the Prime Miruster is—

(1) absent from the country; or .
(1) out of specdy and effecuve communicanion; ér
(i1} otherwise unable or not readily available 10 perfarm the dutes of his
office.

(2) Where a Prime Minister s dismissed under section 142{5)a) (the Prime Minister)
the person nominated under Section 145¢2)(1) (mations of na confidince)—
(a) becomes the Acting Prime Minister unil he is appointed a Prime Minister in
accordance with Scction 142(2) (the Prime Miniver); and
{£) may excrcise and perform all the powers, funcdons, duties and responsibitities
of a Prime Minister.
(3} The question whedher the occasion for the appoimment of an Acting Prime
Minister or for the exercise or performance of a power, funcuon, duty or responsibiliey by
an Acting Prime Minister, under this secoon has arisen or has ceased, ts non-justiciable.

144. Other Ministers. -

(1) There shall be such number of Minisiers {other than the Prime Miniseer), nor
being less than six or more than one quarter of the number of members of the Parliament

frum time to time, as is determined by or ender an Organic Law. .

(2) The Ministers, other than the Prane Minister, shall be appointed by the Head of
State, acting with, and in accordance with, the advice of the Prime Minister,

(3) A Minster, other than the Primne Minister, may be suspended from office in
accordance with an Organic Law made for the purposes of Scction 28(2) (further provisions).

(4) A Minister other than the Prime Minister—

{2) shall be dismissed from office by the Head of State if the Parliament passes,
in accordance with Secrion 145 (marions of no confidence), 2 motion of no
confidence in him: and

- {#) may be dismissed {rom otlice—

(i) by the Head of Siute, acting with, and in accordance with, the advice
of the Prime Minisier:, or

(i) in accordance with Division V1.2 (feadership cods).

145. Motions of no confidence.

(1) For the purposes of Sections 142 (the Prime Minister) and 144 (other Ministers), a
motion of no confidence is a motion— .

{a) that is expressed o be a motion of no confidence in the Prime Minister, thé
Ministry or a Minister, as the case may be; and

(&) of which not less than one week's notice, signed by a number of members of
the Parliament béing not less than one-renth of che total number of scars in
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the Parliament, has been given i accordance with the Standing Orders of the
Parliament,

(2) A modon of no confrdence in the Prime Minister or the Mintsiry—
(a} moved during the firse fowr veurs ot the life of Pathument® shadl nor be
allowed unless i nominates the next Prome Mimster; and

(&) moved within 12 months before the fifth anniversary of dhe dare ixed for the
rerurn of the writs at the previous general elecuon shall nor be allowed of &t
nominates the next Prime Minister,

(3) A modon of no confidence in the Prime Minister o the Ministry moved in
accordance with Subsection (2)a) may not be amended in respect of the name of the person
nominated as the next Prime Minister except by subsdtuting theé name of some other
person.

(4) A mooon of no conbdenee in the Prime Minister or in the Ministry may not be

a . . Berl P e mao -

:I;]c?ud dE:r_mg the period of "2 1ghteen Months commencing on the dare
rime Minister, e - -

. o ] - - .
$. 1§50 7) UMESED 6)/ LonfST. ppi .
146, Resignation. . NO [¢ Dp 17/ .

(1} The Prunce Miniseer oy eesign from otiice by notice in writing o the Head of
Staee. .

(2) A Minister other than the Prnime Minister may resign from office by notice an
writing 1o the Prime Mimsier,

147. Normal term of othce.
(1 Undess he carlier -
(u) dies;, or
(&) subject 10 Subsccnion (2), resigns; or
(¢) subject o Subsvcuion (3), ceases 10 be qualified o he a Miniswer; or
() is dismissed or removed from oflice, '
a Minister {including the Prime Minisier) holds athice unal dhie next appointment of a Prime
Minister.
(2) Norwithstanding Subsection (1)(4)—
(a) a Prime Minister who resigns, and
(&) a Ministry char resigns collecnvely,

2 in office undil the appoiniment of the next Prime Miniseer®,

shall continue
(3) Notwithstanding Subscction (130}, a Minister who—
(a) ceases, by reason of a general election, 1o be 2 member of the Parliament; but
(# remains otherwise qualified o be a member of the Parhament,

2

shall conrinue? in office unal the nexe appointment of a Prime Ministér.

148, Functions, erc., of Miniscers, ;

(1) Ministers (including the Prime Minister) have such diles, portfolios and responsi-
bilities as are determined from dime to uume by the Prime Minister,

b Semble, “che Pathament"swas intended—oampiaee, for examphe, Seccion 10100).
® Semble, simply “continues™ was in|=‘ndr-‘.dud the verb iy not imperaive —empare Subaeson (1),
¥ Semble, "l nexd appoiotment of & Paime Moot was i

aded ampare Sulseccnigns (1) and £5) -
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(2) Excepr as provided by a Consttutional Law or an Act of the Parliament, all
depariments, scciions, branches and funcdons of governmment must be the politeal
responsibility of a Minister, and the Prime Minister is politically responsible for any of them
that are not specifically allocated under this section,

(3) Subsccuion (2) does not confér on a Minister any poveer of direction or control.

Subdivision C.—The National Execunve Counail.

149. The National Executive Council. -
{1} A Nanonal Execurive Council is hereby established.

(2) The Council shall consist of all the Ministers (including the Prime Minister when
he is present as Chatrman).

{3) The functions of the Council are— :

(a) to be responsible, in accordance with this Cnmmumm for the execurive
government of Papua New Guinea; and

(8) such other functions as are allocated 10 it by this Consurution or any orher
law, °

(4} Excepr where the contrary intenton appears, nothing i this (_.unmu:uun prevents
the powers, functions, duties or responsibilities of the Cousicil from being exercised, as
determined by i, through a Minister.

(5} Subject 10 any Organic law or Act of the Parliament, the procedures of the
Council are as determined by 1.
190. The Secretary 10 the Nitronal Executive Council.

(1} An office of Secretary 1o the Natonal Executive Council is hereby estalylished.

{2) Subject to any Act of the Parliament, the funcrions and responsibiliries of the
Secrerary of the Council shall be us determined by the Council,
Subdivision ID.—The Power of Mercy,
151. Grant of pardon, etc.

(1) Subject 1o this Subdivision, the Head of State, acung with, and in 2ccordance with,
the advice of the National Exccudive Council, may grant 1o a person convicted of an offence

or held in penal deteniion under a law of Papua New Guinea—

{a} a pardon, eicher free or conditional; or

{£) a remission or commutation of sentence;, or :

(c) a respite of the execution of sentence; or

(d) aless severe form of punishment for hat imposed by any sentence,

and may remit or refund, in whole or in part, any fine, penalty or forfeiture paid or payable
to a governmental body.

(2) Where an offence has been commined, the Head of Stare, acting with, and in
accordance with, the advigg of the Nadonal Execurive Council, may grans a pardon, either
free or Condmonal o an accomphce who gives evidence that Icads to the conviction of a
principal offender.
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{3) Exceptin acase referred 1o in Subsection (2) or as otherwise permicted by or under
an Acct of the Padiament, the exercise of the power conferred by Subsection (1) shall nor
be held out, offered or promised in advance of conviction.

(4) Nothing in this section prevents the esrablishment by law of systems of probation,
parole or release on licence, or any similar systems.
152, Advisory Committee on the Power of Mercy, -

(1) An Qrganic Law shall make provision for and in respect of an Advisory Commitree
on the Power of Mercy, and for and in respecr of its appoiniment, constitution, powers and
procedures.

(2) Before giving any advice to the Head of State under Scction 151(1) (grant of
pardon, erc.), the National Executive Council shall consider a report from the Advisory
Committec, '

Subdivision E.—General.
153. Validity of executive accs. -

(1) Subsections (2), (3} and {4) are subject o any Constiturional Law or Act of the
Parliament.

(2) The question, whether the procedures preseribed for the Nanonal Exccutive
Council have been or are being complied with, is noe-justicaable.

(3) The question, whether any, and if so what repore has been given o the National
Executive Council by the Advisory Committee on the Power of Mercy, is non-justiciable,

(4) No act of a Minister 15 open o challenge on the ground that he was not
empowered (o perform the ace, if some other Minister, or any Minisier, was so empowered.

(5) This secuon does not himic the jurisdiction or powers of the Ombudsman
Commission, or of an authority or tribunal established under Division 1.2 (adership code).

Division 5.—The Administration of Justice,

Subdivision A.-—=General Structure and Principles of the National Justice Administration.

154. The National Justice Adminiscration.
The National Justice Administration consists of —
() the National Judicial System; and
{#) the Minister responsible for the Nauonal Justice Administration; and

(¢) the Law Officers of Papua New Guinea. .

155. The National Judicial System.
(1) The Nationa!l Judicial System consists of—

{a) the Supreme Court; and

(&) the National Court; and

{¢) such other courts as are established wnder Sceuon 172 (establishment of other
courts).

(2) The Supreme Court—
(2) is the final court of appeal; and

A
(4) has an inherent power 1o review all judiciad aces of the National Court; and
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(¢) has such other jurisdiction and powers us are conferred on it by this
Constrution or any other faw.

{3) The National Coyrt—
{a} has an inherent power o review any excreise of judicial authoriey; and
(5 has such other jurisdiction and powers us are conferred on it by this
Constturion or any law, ’
except where—

(o) jurisdiction is conterred upon the Supreme Court o the exclusion of the
National Courr; or

(d} the Supreme Court assumes jurisdiction under Subsecrion (4); o

(¢} the power of review 1s removed or resericted by a Consomuional Law or an
Act of che Parliament.

(4) Both the Supreme Court and che Nadonal Court have an inhereat power to make,
in such circumstances as seem (o them proper, orders in the naiure of prerogative writs and
such other orders as are necessary 1o Jdo Justce tnothe arcumsninees of a par(icu!arlcasc_

(5) ln a case referred 1o in Subsection (3)(e), the Nurional Court has nevertheless an
inherent power of review where, 1 its opinion, chere are over-riding consideradions of
public policy in the special circumstanees of 4 particulur case. .

{6) Subject to any right of appeal or power of review of a decision, icis the dury of all
persons (including the Law Otlicers of Papoa New Guinea and other public otlicers in their
respective official capacities), and of all bodies and insttudons, w comply with and, so far
as ts within their respecave lawful powers, o put oo eftec all decisions of the National
Judicial System. . |

156. The Law Officers. .
(1) The Law Olhcers of Papua New Guinea are—
{(4) the principal legal adviser o che National Execuive; and

H

{#) the Public Prosecuror; and
{¢) the Public Solicuor.
(2) An Act of the Parliament shall make provision for and in respecr of the office
referred 1o in Subsection (1))

157. Independence of the National Judicial Syscem. '

 Except to the exwent that this Constitution spectheally provides otherwise, neither the
Minister responsible for the Nudonal Justice Administration nor any other person or
authority (other than the Parliament through legistadon) owside the Natonal Judiciad
System has any power to give dirccnions (o any court, or to a member of any court; within
that System in respect of the exercise ot judicial powers or functions. ,

Subdivision B —The Judicial Power.

158. Exercise of the judicial pm.w.-r.

(1) Subject to dhis Constitution, the judicial authority of the People is vested in the
National Judicial System,

(2) In interprecing the law the courrs shall give paramount consideration 10 the
dispensation of justice. - !
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159. Tribunals, eic., outside the National Judicial System.

{1) Subject to Subscction (3}, nothing 10 dis Constitution preveants an Organic Law or
a statute from conferring judicial authority on a person or body outside the National
Judicial System, or the establishment by or in accordance with law, or by consent of the
parties, of arbirral or conailiatory ribunals, whether ad hoc or other, oueside the National
Judicial System.

(2) Nothing in, or Jdone in accordance with, Subscetion (1) affects the operanon of
Section 155(4) o1 (5) (the Nutional Judicial System).

(3) No person or body ouiside the Nauonal Judicial Sysitem, has, or may be given,
power (0 impose a sentence of death or imprisunmear, or to impose any other penalty as
for a criminal offence, but nothing in this subsection prevents—

(a) the imposition, in accordance wirh law, of disciplinary detention or any other
disciplinary punishment (other than death) by a disciplinary authority of a
disciplined force on persons subjecr to the disciplinary law of the foree; or

() the impostion, tn accordance with law, of disciplinary punishmeats (odher
than death or decention) on members of other Staie or provincial services; or

(¢} the impositing of reasonable penalies (other than death or detention) by an
association on its members for breaches af s rules.

(4) In Subsection (3).), “disciplined force” has the same meaning as in Section 207

(definition of “disciplined force™).

Subdivision C.—The Supreme Cour of Jusiice.

160. Establishment of the Supreme Court. .
(1} A Supreme Courr of Justice is hereby established.
{2) The Supreme Court is a superior court of record and accondingly, subjecr w any

Act of the Parliament, has the power o punish the oflience againse wself comunonly kpown
as contempt of court.

161. Composition of the Supreme Court.

(1) The Supreme Coure shall consist of the Chief Justice, the Deputy Chief Justice and
the other Judges of the Naiional Courr (excluding the acting Judges).

(2} Subject o Scection 162(2) (Jurisdiction af the Supreme Court) and for the purposes of
any hearing, the Supreme Court shall consist of at lease three Judges. -

(3) In a hearing dhar consises of ae least three Judges, the Chief Jusiice, the Depury
Chief Justice or the most senior Judge available shall preside over the Couir.

162. Jurisdiction of the Sllpr:t'ltll: Court.
4] T}wliurisdicﬁnn of the Supreme Court is us set out in—
(‘.-)’ Subdivision 11,2.C (constitutiona] interpretation); and
(£) Subdivision 1131 (enforcement), and
(¢) Section 155 (the National Judictal Syytem),
and otherwise as provided by this Consdrution or any other law.

(2) In such cases as are provided for by or under an Act of the Parliament or the Rules
of Courc of the Supreme Court, the jurisdiction of the Supreme Court may be exercised by
a single Judge of that Court, or by a aumber of Judpes sitting wgerher,
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-

{3) The jurisdicrion of the Supreme Court may be exercised by a Judge or Judges of
that Court notwithstanding that it is being exercised at the same time by another such
Judge or Judges.

- L - . " . . . . .
(4) The jurisdiction of the Supreme Court may be exercised either in courr or in
chambers, as provided by or under an Act of the Parliament or the Rules of Court of the
Supreme Court,

Subdivision D.—The National Court of justice.

163. Establishment of the National Court.
(1) A National Court of Justice is hereby established.

(2} The National Court is a superior court of record and accordingly, subject 10 any
Act of the Parliament, has the power to punish the offence againse wself commonly known
as contempt of court.

164. Composition of 'the National Court.
The Nartonal Courr shall consest of —
{a) the Chicf jusric;-; and
(&) the Depury Chief Justice; and

(c) subject o Section V65(2) (Acting Judger) not less chan four or more than six
other Judges, or such greater number as is derermined by or under an Acr of
the Parliament. '

165, Acting Judges.
(1} A person who is qualified under Scction 168 (gualifics mom) for appoinument may
be appointed to be an acung Judge of the Nattonal Court— :

(¢) to Aill temporanly a vacancy; or
() in the case of the absence from dury for any reason of o Judge of hae Courr;
or '

{¢) to meet a temporary uncxpected workload or orher exigency of e business
of the Court.

(2) An appoimm:em under Subsccrion (1)(¢) may be made withour reference o the
numerical limit imposed by Section 164 (composition of the Nutional Court).

166. “Jurisdiction of the National Court. ‘
{1) Subject to this Constitution, the National Court is a court of ualimited jurisdiction.
(2) In particular, the National Court has the jurisdiction set out in—
(a) Section 22 (enforcement of the Constitution); and !
(&) Subdivision 111.3.D (enforcement); and
(c) Section 1595 (the National fudicial System),
and otherwise as provided by this Constitution or any other law.

(3) Subject to any Act of the Pasliament and 1o the Rules of Courr of the National
Court, the jurisdiction of the Nadonal Court may be exercised by a single Judge of thar
Court, or by a number of Judges siting rogether,

-7
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(4) The jurisdiction of the Natioml Court sy be exercised by a Judge or Judges of
that Court notwithstanding that it is being exercised ar the same time by another Judge or
other Judges.

{3) The jurisdiction of the National Court may be exercised etther in court or in
chambers, as provided by or under an Act of the Parliament or the Rules of Court of the
Nartional Court. )

167. Assistant Judges.

Subject to this section’, an Act of the Parliamenr may make provision for and
respect of the appointment of Assistant Judges ot (bhe Naconal Courr, and for and
respect of cheir qualifications, privileges, powers, functions, duties and responsibilioes, and
of their rerms and conditions of ¢mployment.

Subdiviston E—Appointment, cic., of Judges.

168. Qualifications,

The qualifications for appuintment as a Judge are as determined by or under an Ace of
the Parliament.

‘

169. Appointment, crc., of the Chief Justice.
(1) An office of Chief Justice of Papuz New Guinea is hereby established.

(2) The Chief Justice shall be appointed by the Hlead of Suue, acting with, and in
accordance with, the advice of the National Executive Council given after consultation wirh
the Minister responstble for the National Jusrice Admintseration,

(3) 1n addition to his other powers, functions, dudes and responsibilities, the Chief
Justice, after consultation with the other Judges, is responsible for the organization of the
affairs and the administration of the business of the Supreme Court and the National Courr
{other than, except to the exient allowed by or under an Act of the Parliament, mateers
relating to the Nauonal Public Scrvice).

(4) Where—

(=) there is a vacancy in the office of Chicf Justice; or

(&) the Chief Justice is absent from the counrry or is absent from dury; or
(&) the Chief Justice is unable or anavailable to act; o1

{4} the Chief Justice so directs,

the powers, functions, duties and responsibilities {other than as acting Governor-General)
of the Chief Justice may be excrcised and performed by the next most senior Judge who is
available.

{5) The question, whether the occasion for the exercise or performance of the powers,
functions, dutivs and responsibilitics of the Chicf Justice by another Judge under this
section has arisen or has ceased, is non-justiciable.

L ‘.nnbn’f, Sub|ec( 1o this section” was uw huded dnocrror, as chere s nodung tor a0 to be subiject 1w (nor was thede i the .Ir.-h
Constitution consslered bv ihe Consuluen: Asse mhlv)
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170. Appointment of other Judges.
(1) An office of Depury Chicf Justice of Papua New Guinea is hereby established.

(2} The Deputy Chief Justice and the other Judges of 1he Nanonal Court {other than
the Chief Justice} and acting Judges shall be appoined by the Judicial and Legal Services
Commission.

(3) No appointment of an acting Judge shall continue for a period of more than 12
months, but one extension for a period of nar more than 12 months may be granted by the
Judicial and Legal Services Commission.

{4) The question, whether the oceasion for the appointment of an acring Judge has
arisen or has ceased, 1s non-justiciable.

171. Seaiority of Judges.

(1) Subjece to Subsection (2), the Chiet fustice s the mose sepior Judge, the Deputy
Chicf Jusrice s the sccond senior Judge and the other Judges (other than acring Judges)
have seniority according to the dates of then respective sppointments, unless otherwise
stated in an instrument of appoiniment. '

(2) Urless otherwise stated tnan instrument of appoinimenr, acting Judges—

{2} rank in seniority afrer the other Judges; and

(&) have scniority as berween themselves according, o the dutes of their
respective gppointments or last appoinements, ws the cuse requires,

Subdivision F.o—Infcrior Courts, the Magisteral Service, et

172. Establishment of ocher courts. .

(1) Subject o chis Constitunion, Acts of the Parliament may establish, or provide for
the establishment of, courts wichin the Nutional Judicial System n addiion w the Supreme
Court and the Natonal Courr, and may define, or provide for the defimtion’ of, their
respective powers, functions and jurisdictions and their relationship with other components
of the Nadional Judicial System. :

(2} Courts established under Subsection (1) may include courts intended to deal with
mateers primarily by reference o cusiom or i accordance with customary procedures, or
et both.

(3) Full-time members of cowrts established under Subscction (1) {other than courts
referred to in Subscction (2)) shall be appointed by the Judicial and Legal Services
Commission, and may be removed from otlice in accordance with an Act of the Parliament,
but only for incapacicy or mishehaviour (including, if applicable, misconduct in office).

(4) Acts of the Parliament may make provision for or in respect of the appointment
and removal from office of members of coures referred 10 in Subsection (2).

173. Establishment of the Magisterial Service.
(1) A service to be known as the Magisterial Service s hereby established.
(2) The Magisterial Service consists of— '

{a} the Chief Magistrare; and

(b ;ubiecr to Section 174 (magisinaies, etc., outside the Muaristerial Service), all other
members of courts cstablished under Scetion 172 (establishment of other courts),
and "
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(¢) such other persons employed in connexion with the Natonal Judieial Syseem
as are prescribed by or under Acs of dhe Parliameén,

(3) The Chict Magserare is responsible to the Judicial and Legal Services Commission
for the efficient functioning and operation of the Magisterial Service,

(4) Subject w the Consritutional Laws, an Act of the Parliament shall muke provision
- ~ . 4
for and in respect of the Magisterial Service,

174. Magistrates, ctc., outstde the Magisterial Service.

{1} Unless and except w the extent thae an Act of the Parlhiament makes provision to
the contrary, members of village courts are nor, as such, members of the Magisternial
Service. :

(2) An Act of the Pacliament may provide for part-time members of courts established
under Section 172 (establishment of other courts), who need not be members of the Magisterial
Service.

175. The Chief Magistrate.
(1} An othce of Chief Magistrate is hereby established.

{2) The Chiet Muagistrare shall be appointed by dhe Judicial and Legal Services
Commission,

(3) Unless and excepr to the extent thae an Act of dhe Parliament makes provision o
the contrary, the Chuel Magistrate is ex afficie a member of all courts (other than village
courcs} established under Scction 172 (establichmert of other courts), and, if provision is made
for grades of powers, functions or jurisdicrion within any such cours, has all the powers,
functions and jurisdiceion of the highest grades.

(4) In che pedorminwe of s functions under Scecton 173(3) (evablishment of the
Magivterial Serviced, the Chiel Magisteate shall carry our any directions or instructions of the
Judicial and Legal Scavices Commission,

Subdivision G.—The Public Prosecutor and the Public Solicitor.

176. Establishment of offices,
(1) Othees of Pulilic Prosecwor and Pablic Solicitor are hereby established.,

{2) The Public Prosccutor and dhe Public Solicitor shall be appoimed by the Judicial
and Legal Services Commission.

(3) Subject 1o this Cansritution—

{«) in the performance of his funcuous under rthis Constitution the Public
Prosecutor is not subject w dirccton or control by any person or authority;

bur

(b nothing in paragraph (@) prevents the Head of Siate, acting with, and in
accordance with, the advice of the Natonal Execunive Council, giving a
direction o the Public Prosecutor an any matter that might prejudice the
security, defence or internadional reldnons of Papua ‘New Guinea (including
Papua New Guinea's relations with the Government of any other country or
with any international organizarion).

(4) The Prime Minister shall able in the Nudonal Parliament any direction to the

_Public Prosecutor at the nexe sitting of che Parliament after the direction is given unless,

after consuliation with the” Leader of the Opposition, he considers thar abling of the
-
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direcdion is likely 10 prejudice the security, defence or internanonyl retadons of Papua New
Guinea,

(5) Subject 1o Section 177(2) (unctions of the Public Prosecutor and the Public Solicitar}, in
the performance of his funcrions under this Constituton the Publie Solicitor is not subject
1o direction or comrol by any person ar authority,

177. Functions of the Public Prosccutor and the Public Solicitor.
(1) The functions of the Public Prosccutor are—

(«) 1n accordanve with an Act of the Parlament and the Rales of Court of the
ry Supreme Court and he Nutonal Court, 10 control the exercise and
Con performance of the prosccuton funcron (inclueding appeals and the refusal 1o

mitiate and the discondniance of prosecutions) before the Supreme Court
and the National Court, and before ather Courts as provided by or under
’ Acts of the Parliament; and :

(4} o bring or 1o decline 10 bring proceedings umler Division 1112 (Jeedership
- code) for misconduct in ofiice, :

(2) The functions of the Public Solicitor are 10 provide legal and, advice and assistance
for persons in need of help by him, and in paracular—

{(a) 1o provide legal assistance o s person in need of help by him who has been
charged with an offence punishable by imprisonment for more than two years;
and

(&) norwithstanding the provisions of Scction 176(5) (eytablishment of uffives) he
shall provide legal aid, advice and dssistance to any person when diveceed 10
do so by the Supreme Courn or the National Courd; and

(¢) n his discretion in any marrer, whether of a criminal o: civil nature provided
that such assistance shall he—

(i) limited 10 advice and preparation of documents in any procecdings'in
respect of which an Act of the Parhament prohibits legal rcprgscma-
tion of any party o the proceedings; and

(1) granted in accordance with an order of priorides relarive 1o the
resources of the Public Solicior laid down by an Act of e Parliament,

(3) A person aggrieved by a refusa] of dhe Public Soliciior 1o provide legal aid may
apply to the Supreme Court or the Natonal Court for a direction under Subsection (2)(8).

(4) For the purposes of this section the need of a persan is o be interprered in relation
to each particular case and, without Limiting the generality of this exjression, accouat shall
be taken of the means of the person w mect the probable cost of obuining alternative legal
assistance, the availability of such assisiance and the hardship which might result 10 the
person if compelled o obtain legal assistance other chan by the Public Selicitor.

(5) An Act of Parliament! may muke provision for the Pubhe Solicitor o make a
reasonable charge for services provided by him 1o persons in need of his help whom he
considers are able to make a contribution wards the cost of these services.

- (6) An Act of the Parliament may confer, or may provide for the conferring of,
additional functions, not inconsistent with the performance of the functions conferred by
Subsections {1) and (2), on the Publu Prosccutor or the Public Solicicor.

4 V Semble, “Act of the Paddiament™ wes imeaded—ompare theHehniton "Act of the Padamen”™ i Section Sch. 1. 2(1).
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Subdivision H —Remaoval from Ofice of Senior Tudicial and Legal Office-holders.

178. Grounds of removal.
A Judge, the Public Prosecutor, the Public Solicitor or the Chicf Magisorace may,
during his term of office, be removed from oflice onby—

() for inability {(whether anising from physical or mental infirmity or orherwise)
1o pertorm dhe functions and duries of Ws offiee; or

&) for misbehaviour; or

() in accordance with Division 111.2 teadership code), for misconduct in office.

179. Removal from offlice of Chief Justice. .

(1} If the National Execunve Council is sarisfied thar the question of the remaoval from
office of the Chief Justice should be investigaied, the Head of Seate, acting with, and in
accordance with, the advice of the National Executive Couneil, may—

{4) appoint a tribunal under Section 181 (eensrrwtion, etc., of tribunals); and

{(4) refer the mutter, together with a statement of the reasons for its opinion, to
the tribunal for investigation and report o i

(2y H the wribunal reports shat there are good grounds for removing the Chief Justice
from oflice, the Head of Sware, acting with, and in accordunce with, the advice of the
Natonal Execuenve Council, may, by notce in writing 10 the Chief Justice, remove him
from office. '

(3) The Prime Mintsier shall send a copy of the nouce, wgether with a copy of the
report of the tnbunal, o the Speaker for prescuadon o the Parliament, and shall also
forward copies o the Judicial and Legal Services Commission.

180. Removal from office of other Judges, cre.

(1) If the Judicial and Legal Services Comnussion is satishied thar the question of 1he
removal from office of a Judge {other than the Clief Justice), the Public Prosecuior, the
Public Solicitor or the Chief Magistrate should be invesugated, it may—

{(«) appoint 4 tribunal under Secvon 181 (convitation, eic., of tribunals); and

() refer che maner, wogether with a satement of the reasons for its opinion, ©
the cribunal for investigation and report to it

(2) If the tribunal reports that there are good grounds for removing the Judge, Public
Prosecuror, Public Solicitor or Chief Magistrate from office, the Judicial and Legal Services
Commission, may, by notice in writing 10 the Judge, Public Prosecutor, Public Solicitor or
Chief Mugistrate, as the case may be, remove him from othice.

(3) The Commission shall send a copy of the notice, rogether with a copy of the report
of the tribunal, to the Speaker for presentation 1o the Parlament,
181. Constitution, etc., of tribunals.

(1) A tribunal for the purposes of Section 179 (remoral from office nf Chief Justicey or 180
(remotal from office of other fudyes, etc.) shall consist of & Chairman and two other inembers,
each of whom must be—

(4) a Judge or former Judge of the Suprems: Court or of the National Court, or

(&) a former Judge.or acting Judge of the pre-lndependence Supreme Courr; or
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a Judge or former Judge of a court of unlimited jurisdiction of a country with
a legal system similar to that of Papua New Guinea, or of a court 10 which an
appeal from such a court hes, i

(2) The uibunal shall make due inquiry into any mateer referred w ic without regard
to legal formalities or the rules of cvidence, and shall indorm iself in such manner as it
thinks proper, subject (o compliance with the principles of narural justice. : ;

[

182. Suspension.
(1) Where a question has been referred w a ribunat under this Subdivision---

(a) the Head of State, acting with, and in accordance with, the advice of the
National Executive Council, in the case of the Chief Justice; or '

{by the Judiciai and Legal Surviccs Comimission, it any ozhur case,

may suspend the person cancerned from office pending the rcp(m Yof the tribunal, and may
remove the suspension at any time,

(2} Unless otherwise derermined by the Fead of Stace, acting with, and in accordance
with, the advice of the National Exceutive Council, or by the Judicial and Legal Services
Commission, as the case may be, the suspension shall be on tull pay. '

{3) Where at the dme of the suspension, a suspended Judge or Chief Magisirate was
dealing with any judicial proceedings, he may continue and complete those proceedings,
unless the Judicial and Legal Services Commission in the case of the Chicf Justice, or the
Chief Justice in any other case, otherwise orders.,

Subdivision 1,—The Judicial und Legal Services Commission.

183. Escablishment of the Commission.
(1} A Judicial and Legal Scrvices Commission 1s hereby established.
(2) Subject o Subsection (3), the Commussion consists of—
{a) the Minister responsible tor the Nanonal Justice Administeation, or a pcrscm

nominated by him, who is the Chairman; and 5

(b
{¢) the Depuey Chief Justice: and
{4) the Chief Ombudsman; and

—

the Chief Justice; and

~—

(¢) a2 member of the Parliamenc appointed by the Parliament,

(3) When the Commission is considering a marter relating 1o the appoinument or
removal from office of a member of the Magisterial Service, or any other matter rclating;m
the Magisterial Service prescribed for the purposes of this subsection by or under an Act
of the Parliament, the Chief Magistrate is (excepr in a mareer involving himself) an
additional member of the Commission. '

(4) The Commission is not subject to direction or control by zny person or authority.

(5) An Organic Law may make furiher provision in respect of the constitution, powers,
funcuons, duties and responsibilitics of cihe Commission, and for guarancecing. s

independence, }
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Subdivision J.—Miscellancous.

[84. Rules of court.

{1) The Judges of the Supreme Court or of the Nauonal Court may make rules of
court, not inconsistent with a Constitutional Law or an Acr of the Parliament, with respect
1o the pracuice and procedure o and m relauon o the Supreme Court or the National
Cour, as the case may be.

(2} Without limiting the generality of Subsecton (1), the rules may make provision for
and in respecr of—

{«) the pracriee and procedures in the oftices of the Supreme Court and the
National Courr; and

(8) the service und execution of process and judgements of the Supreme Cournt
and the Nationat Court; and 1

(¢) the service and execution within the country of process and judgemenrs of
forcign courts; and

(d) the issue by the Supreme Coure or the Narional Court of letters of request for
the service 1o a foreign counary of process of the Supreme Court or the
Nadonal Couri, as the case may be, or for the exanminadon of witnesses ina
forcign counry; and

(&) the costs of and relating o procecdiegs in the Supreme Court or the National
Coure; and

(/) the methods of pleading; and
(£) the auendance of witnesses and the aking of evidence; and
(hy the means by which pardcuelar faces may be proved, and the manner in which
evidence of paracular facts may b given, 1 any proceedings or in any
applicanon in connexion with, or at any stage of, any proceedings.
(3) YThe rules of court may require or permit legal argument o be submired in
writmng.
() If an Act of the Parliament comes into force that is inconsistent with a rule of
court, the rule ceases to have effect w the caent of the inconsistency.
(5} All rules of court shall be forwarded by the Chief Justice 10 the Speaker, for
presentation to the Parliament, as soon as practicable afrer being made, and may be
disallowed by the Parliament.

185. Lack of procedural provision, -

H in the circumsiances of a pardcular case before a court no provision, or no adequare
provision, is made o respect of a mateer of praciice or procedure, the court shall give ad
hoc directions to remedy the lack or inadequacy.

1]
186. Juries and assessors.
Nothing in this Division prevents the estabhshment, by or under an Ace of the
Parliament, of a system of juries or assessors.
187. Reporrs by Judges,

{1} The Judges shall, ar least once in each period of 12 months, at such times as are
fixed by or under an AcTof the Pacliament or, subject o any such Act, by the Head of
State, acting with, and in accordance wich, the advice of the National Executive Council,
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give to the Head of State, for presentation to the Parliament, a report on the work of the
National Judicial System, with such ruonm]cnd.muns as to uynprovement as they chink
proper,

(2) thmg in Subsection {1} prevents the Judges from making, on their own initiative
or at the request of the Parliament or of the National Executive, other rCPOTEs 00 any aspect
of the work of the National Judicial System.

ART VIA —PROVINCIAL GOVERNMENT ANI') LOCAL LEVEL GOVERNMENT,
(Added by Constitutional Amendment No. 16, 1‘)‘%3

187A. - Provnlual Governments and Local-Level Governments
System

There shall be a system of Provincial Governments and Local-Level
Governments for Papua New Guinea in accordance with this Part.

187B. - Grant of Provincial Government and Local- Level
Government,

An Organic Law shall provide for, or make provision in respect of,
the form and the manner of establishment of the provincial governments
and the local-level governments.

187C. - Constltutlon, functions, ete, of Provincial (xovu'nments
and Local-Level Government.

(1) Subject to this Part, an Organic Law shall make pmvisiun in
respect of the constitution, powers and flll]LLl()t]h of a provincial
government or a local-level gover nment. : -

. (2) For each provincial government and local-level government,
there shall be established -

(a}  anelective, or mainly elective, legislature with such
powers as are conferred by law; and

(b)  an executive; and
(c) an office of head of the executive.

(3)  An Organic Law shall provide for the minimum number of
members for the provincial assemblies and local-level governments and
the maximum number of members that may be appointed as nominated
members of Provincial Assemblies and Local-Level Governments.

’ (4)  An Organic Law shall make provision for an in respect of -

. (a)  grants by the National Government to Provincial
Governmients and Local-Level Governments; and

. (b)  the imposition and collection of taxation by provincial
governments, and local-level governments,

. and may make other financial provisions for provincial governments and
local-level governments, to an extent reasonably adequate for the
performance of their functions.
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(5)  An Organic Law shall make provision for the devolution and
delegation to each provincial government and local-level government of
substantial powers of decision-making and substantial administrative
powers in respect of matters of direct concern to the province and to the
local-level government area.

(6) An Organic Law shall make provision in respect of the
legislative powers of provinctal governments and local-level governments.

(7) A question of the adequacy of provision made under
Subsection (3), (4), (5) or (6) is non-justiciable, _
() Blechangds a UG shall be ca@ucfeé,m occoden wih anDrawic Law . by he
187D. - Inconsistency and justiciability of provincial laws and Electoval
local-level laws. Camamaission.

(1) Subject to any Constitutional Law, the application by its own
force of an Act of the Parliament is not affected by a provincial law or a
local-level law,

(2)  Nothing in this Part authorises the making of a provincial
law or a local-level law, or authorises any other action, that is inconsistent
with -

(a)  this Constitution (and in particular with Division 3
(Basic Rights) ; or

(b)  an Organic Law,
{ . ; . . .
and'all questions as to such consistency are justiciable.

(3) In order to avoid fruitless controversy and litigation, an
Organic Kaw may provide that a question as to the effect of Subsection (1)
is non-justiciable either absolutely or to the extent or in the cases
prescribed by the Organic Law, except in proceedings between the
National Government and a provincial government or a local-level
government, or between governments.

< -

187E. - Suspension of Provincial Governments and Local-Level
Governments.

(1)  Where a Provincial Government or a local-level
Government undermines or attempts to undermine the authority of the
National Parliament or the national unity, the National Executive Council
may provisionally suspend the Provincial Government or-the Local-Level
Government concerned subject to confirmation by an absolute majority
vote of the Parliament.
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(2)  An Organic Law may make provision for and in respect of the
procedures to be followed in the exercise of the powers under Subsection

(1).

(3)  An Organic Law may make provisions for further defining
any matter referred to in Subsection (1).

{4)  'The National Executive Council may suspend a provincial
government or a local-level government that cannot carry out its functions
effectively because of a war or a national emergency declared under Part
X (Emergency Powers) affecting the provinee, local-level government.
area or the whole of the country.

(56)  While a provincial government or a local-level government is
suspended, its powers and functions are vested in and shall be exercised
by or on behalf of the National Executive Council, in accordance with an
Organic Law, |

(6) Where a provincial government or a local-level government is
suspended -

(@)  in the case of a suspension under Subsection (4), the
Minister responsible for provincial government and
local-level government matters shall, as soon as
practicable and in any event not later than the first
meeting of the Parliament alter the suspension, table
in the Parliament a report on the suspension, the
reasons for it and the circumstances of it; and

(b) at each mecting of the Parliament during the
suspension,-the Minister responsible for provincial
government and local-level government matters shall
report to the Parliament on the measures Ltaken o re-
establish the provincial government or the local-level
government, as the case may be.

187F. - Re-establishment of Provincial Governments and Local-
Level Governments,

(1) Subject to Subsections (2) and (3), if' a provincial government
or a local-level government is suspended, arrangements shall be made to
re-establish it within nine months from the effective date of the
suspension.

(2)  Subject to Subsections (3) and (4), where -
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(a) a provincial government or a local-level government is
suspended under Section 1&87E (4) (suspension of
provincial governments and local-level
governments as a result of a declaration of a national
emergency.under Section 228 (declaration of
national emergency ); and

(3) A period of nine months referred to in the preceding
provisions of this section may be extended by periods, cach not exceeding
six months, by the Parliament by a simple majority vote.

(4)  Subject to Subsection (3), where a provincial government or a
local-level government is suspended under Section 187E(4) (suspension
of provincial governments and local-level government) the period of
suspension, unless earlier terminated, ends at the end of nine months
after the end of the war or national emergency concerned.

187@G. - Gradations of Provincial Governments and Local-Level
Governments.

Nothing in any law is inconsistent with this Part so far as it
provides for the full status, powers or functions of provincial governments
and local-level governments Lo be acquired by a provincial government
and a local-level government in stages, or provides for a gradation of
provincial governments and local-level governments or provides for
interim provincial governments.

187H. - Inter-Governmental Relations.
(1) An Organic Law shall make provision for and in respect of a

National Economic and Fiscal Commission, to advise, and to make
recommendations to, the National Executive Council and the Parliament

on the allocation of grants by the National Government to provincial

governments and local-level goverments and as between provincial
governments and local-level governments and .as to other fiscal matters
relating to provincial governments and local-level governments.

1871. Local and Village Governments

. : i
(1) Until an ®rganic Law makes provision for government at the
local-level, and such provision is implemented in accordance with the
Organic Law the Local Government Act (Charpter 57), as in force from
time to time, continues to apply in respect of such government in the
province. '
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187J. - Reports on Provincial Governments and Local-Level
Governments.

The Minister responsible for provmcxal government and local-level
government mattters shall, at least once in each perlod of 12 months, at
such times as are fixed -

(a) by or under an Act of the Parliament; or
(b)  subject to any such Act, by the the Head of State acting
with, and in accordance with, the advice of the
National Executive Council,
present to the Head of State, for presentation to the Parliament, a report

on the working of the system of provincial governments and local-level
governments.

38
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187)--Reports-on- provmcmi.‘md iocal lew.l goverpmeals. Cewcl. {,k,;,..mu“J.nquI
The-Minister- respensibie - tor pnmmml AiFares shall 3t lEnt Guce i eanh period-of-12

months -at-such-tumes.as.are.fixed —

(a)-by.or-uader an.Act.of che Parlizment: or

(b}-subject-to -any-such-Act, by the Head of State acung with, and-in-accordance

with-the-advice of the Nationat Executive Coundil,

present-to-the- Head of State,. for presentation to the Parliament, a report on.the wosking of
the-systems of-provincial-government.and governmeat at the.local level. Gumamils .

PART VII.—THE STATE SERVICES.
Divisivn 1.—Insroductory.

188. Establishment of the State Services.
(1) The following State Setvices are hereby established :—
{a) the National Public Service; and
(b) the Police Force; and
(¢) the Papua New Guinea Defence Force; and
(d) the Parliamentary Service.
(2) Acts of the Parliament may make provision for or in respect of other State
Services.

189. Civilian control. -~
All of the State Secvices other than the Defence Force shall be civilian services, and all
of the Scate Services shall be subject at all times t0 ultimate civilian control. '

Division 2.—The Public Services Commission.

"190. - ESTABLISHMENT OF ‘I'HE LOMMISbLON.
(1) A Public Services Commission 13 3 /90 QQ/AQW
hereby established. (f/&,ﬁ{’é
. o ‘
(2) The Commission shall consiLsy or JCH% 1\9“ /‘-

theee members who shall be appoinued (or a
term of tive years by the Head ov State,
acting with, and tn accordance wiln, (he i
advice of the National Execulive Counc:l given |
after consultation wlth any appropriate

Permanent Parliamencary Commikcee.

. (3) All of the members or the Commission
- must be -citizens who have gained substantial
experience 1n the National Pubiic Service,

(+) Subject to cnis Consciltut:ion, an Act
of the Parliament shall make provision tor and
1n reispect of the ‘appointment and the .
conditicns oL emplovment of che members ot che
Commission, and tor and i1n respect ot ity
constitution, powers and proceaures. ™.

Prepared for inclusion as at 1/1/1984,



"191, - . FUNCTIONS OF THE COMMISSION. .”

(1) 'The Public Services Commission shall
be respdnsible, in accordance wrth an Act oL
the Parliament, for - -

(a) Lhe review ol personneL macter s
connected with the National -
Public Service; and '

(b)Y the continuous review of che
State Services (other than the
Papua New Guinea Derence
Force), and the.servicesy ot
other governmental bodies, and
to advise, elther oA 1lis OWn
Lnltiative or on request, che
National Execut:ve Council .and
any authority responsible for _
any of those services, on | '
organizational mactecs.

(2) The Public Services Commission has
such other functions as may be prescribed by
or under a Constitutional Law or an Act of' tne
Parliament.

(3) 1In carrying out its function under
Subsection (1)(b), the Public Services '
Commission -

(a) shall take 1nto account che

government policdy on a
particular matcer wnen advlising
the National Executive Council
and the other avthorities
responsible for :those .
services; and ,

{b) shall not hav= any power to
direct or contrcl a State
Service or the services ot
other governmental bodies.

(«) The Public Services Commission
shall, in respect or each year, prepare and

. : forward to the speaker {or presentation Lo the

o : Parliament, a report on the advice 1t has '

N given during the year to tne National
Executive Council or other authorities in
accordance with Subseccion (L)(b) 1ndlcating
in particular the nature of the advice given
and whether or not that advice was accepted.".

S 1 fopoated & Qe paed by rio- € Of (786 €. 2.
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"192, - INDEPENDENCE OF THE COMMISSION, -

_ The Public Services Commission 1s o
subj)ect to direction ot control when carrying
oubt 1ts Lunction under -Section 19L(L){(a)
(tunctions of the Coammission).".

193, Appointments to certain offlices.
(1} This section applics to and in respect of the following offices and positions —

() all ofhices in the Nanional Public Service the occupants of which are direedy
responsible 1o the National Exccutive Council or o a Minisier; and

(&) the otfices of the members of the Boundaries Commission; and

(o) the office the occupanr of which is responsible for the administracion of the
Goverament broadcasting service, or, if that responsibility reses with a board
or commission, the chairman or president of the board or commission;, and

(d) the othces of the persons (incduding members of boards or commissions)
responsible for the administration of any of the Srate Services; and

(¢) the othce of Commisstoner of Police; and
(/) the ofhce of Commander of the Defenze Foree, and
{£) the office of Secretary o the National Executive Council; and

(h) such other offices and positions as are prescribed by an Act of the Parliament
for the purpose,

other than the offices of the members of the Public Services Commussion.

(2) All appointments (whether temporary or substantive) 1o offices to which Subsec-
ton (1)(8), (), (¢) and {(h) apply shall be made by the Head of State, acting with, and in
accordance with, the advice of the National Executive Council given after consultation with
the Public Services Commission and any appropriate Permanent Parliamentary Commitee,
and a repore concerning each of them shall be givento the Parliament by the responsibie
Minister as soon as possible afrer it has been made. ‘

(3) All appointments (whether iemporary or substantive} to which Subsecrion (1)(a),
(), (f) and (g) apply and such other offices and positions as are prescribed by an Ace of the
Parliament for the purpose of this subsection, shall be made by the Head of Siace, acting
with, and in accordance with, the advice of the Natonal Execurive Council given afrer
consultation with the Public Services Commuission,

-
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(4) An Act of the Parliament may make provision for and in respect of a remporary
appointment to an office 10 which this sectton applies until such rime as it is practicablé o
make an appropriate substantive appointment in accordance with Subsection (2)%

194. “Personnel matters”,

in chis Division, “personnel mauers” means decisions and other service mauters
concerning an individual whether in reladion 1o his appointment, promotion, demotion,
transfer, suspengsion, disciplining or cessation or termination of employment (except
cessation or termination a1 the end of his normal period of employment as dizrermined in
accordance with law), or otherwise, { ’

Dirviston 3.—The State Services Generally.

195. Organtzation, etc., of the State Services.
Subject to this Pari, Acis of the Paliamene may make provision for or in respedn of the
State Services, and in partcular for and morespect of—
() the strucrures and organizenons of the Stae Services; and
(&) the employment of persons in the State Services; and

{r) the terms and conditions of appoiniment o, and of employment in, rhe Staee
Services.

Division d.~—8pecial Provisivns fn Relation 1o the Police Fore,

196. Control of the Police Force.

(1) The Police: Force is subject to the control of the Narional Executive Counci
through' a Minister, ‘

(2) The Minister has no power of command within the Police Force, except o the
extent provided for by a Constitndonal Law or an Act of the Parliament,

197. Functions of the Police Force.

(1) The primary funcrions of the Police Force are, in accordance with the Constiu-
tional Laws and Acts of the Parliamenr—

(&) 1o preserve peace and goad order in the counrry; and
() t0 maingain aad, as necessary, eatorce the faw in an imparoal and objectve
manner.
(2) Insofar as it is a function of the Police Force o lay, prosceute or withdraw charges

in respect of offences, the members of the Police Force are not subject w direction or
control by any person outside the Force.

198. Commissioner of Police.

There shall be, within the Police Force, an oftice of Commissioner of Police, who shall
be responsible for the superintendence, cfhcient organization und control of the Force in
accordance with an Act of the Parliament.

in the drali Cosstitution considered by the Constituens Asseanbly, whar ase now Subsedtions (2 sl (3) were combiinged,
Semble, the tefercace o "Subsecrion (27 should be s “"Subneceon (2) or (3, 45 the Case tequines™, and Subredaon (1)
should be tead subject to Subsections (23 aml (3) and aoeas oveeanding chenn Lo addinnon, 4 Solseceions (23 and ¢4y apply
1w both wemporary amd sulstaniive appuifimeads, e woubd sectn that ahe lmiisaon e Subsedion (1) (o subsianave

appointme s was made inoeriee, -
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199. Ocher forces, -

There shall be only one Police Force in Papua New Gumea, but this secuon does not
prevent— ; '

(4) the creation of reserve or special forces, or other similar forces (by whatever
name known}; or

(4} the creadon of special bodies, or the authorization of persons other than
members of the Police Force, for che administration or enforcement of

parucular laws; or
() che conferring of police powers on persons who are noc members of (he
Police Force,

by or under an Act of the Parliament.

Drrivion S —Spectal Provisions in Relation to the Defence Force.

200. Raising unauthorized forces. -

(1) It is stricdy forbidden o establish, orgunize, cquip, traio or rake parcin or associate
with a military or para-military force, or to orgamize or ke parcin military or para-military
rraining, except such as is provided for by this Constirudion, or o plan, prepare for or assisi
in the raising or training of such a force or In such rraining.

{2) Subsccuon (1) does not prevent-——

(1) the eswblishmens of a reserve, auxiliany or special force {by whatever name
known) as part of the Defence Foree; or
(£ the esublishment of civilian components of the Defence Foree, or the
establishment or recognition of non-combarant units or erganizations wichin,
atached o or associated with the Deferce Foree,
in accordance with an Acr of the Parltament.

(3) An Act of the Parlizmend may provide that Subsecuon (1) does nor apply o the
armed forces of any other country speciied in or under the Act, or to the civilian
componenes of, or ro the non-combacant units or ergantzations whether atached o or
associated with such forces.

201. Control of the Defence Force. -

(1) There shall be no othice of Commander-in-Chief of the Defence Force, whether
honorary or otherwise. ¥

{2} The Defence Foree is subject 1o the supenmendence and control of the National
Exccutive Council, through the Minister responsible for the Defence Foree,

(3) No serving member of the Defence Force may be the Minister responsible {or the
Defence Force.

(4) The Minister responsible for the Defence Force shall not use any military rank or
ttle, and, except 10 the extent provided for by Consaetional Law or an Ace of he
Parliament, has no power of command within the Defence Foree.

(5) There shall be—

{4) within the Defence Foree, an office of Commander of the Defence Force, who
shall be the principal military adviser (o the Minister responsible for the
Defence Force on maters relanng w the Defence Force; and

-
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(6) within the Narional Public Service, an officer of the Service, who shall be the
principal civilian adviser to the Minister on marrers relating o the Defence
Force,

and cach of whom shall have such other powers, functions, duties and responsibilities as are
prescribed by or under an Ace of the Parliament.

202. Functions of the Defence Force., »7
The functions of the Defence Foree are—
{«) to defend Papua New Guinea and s territory; and

(&) 1o assist in rhe fulfilment by Papus New Guinea of its internarional
obligations; and

{¢) to provide assistance to civilian authorities—
(1) in a cwvil disaseer; or '

() i the restoranion of public arder wnd seeurity on being called oudn
accordance with Scetion 204 (call-out in aid 1o the civil pouer); or

(i1) in accordance with an Act of the Parliiment during a period of
declared national emergency under Pare X, (emergency powers); and

() o perform, as direcied, tuncuons and services of a civil narure so as
participate  to the maximum o the sk of mtonal development and
improvement, ‘ ‘

. Sy T . R Lo '
either within the country or owtside ig, it accordance wieh chis Consticution and Actes of the
Parhamene. ;

203. Application of general law.

.
Since it 18 necessary thar the Defence Force and the members of the Defence Force
have no special position under the law excepr o such extent as is required by the narure of
the Force as a disciplined force and ks peculiar functions, dudes and responsibilities, 1t is
hereby declared that, excepr as is specifically provided by a Consuiutional Law or an Act of
the Partiameat, the Defence Foree and the members of the Derence Foree are sq’bjca to all
laws in the same way as other bodies and persons. 4 ) :

204. Call-out in aid to the civil power.

(1) The Defence Force or a part of the Defence Force nay be called out o perform
functions under Sectian 202(c)(i1) (functions of the Defence Force) only by the Head of Swace,
acting with, and in accordance with, the advice of the National Executive Council.

+(2) When called our in accordance wirth Subsection (1), the Defence Force or a pare of
the Defence Force—

{a) does not have, and shall not be given, any power or protection that would not
be possessed by the Police Force or the members of the Police Force in
similar circumstances; and

{6} shall support the Police Force for so long and so far as is necessary o enable
the Police Force to restore public order and security; and?
{¢) in so doing shall act only on, and 1o the extent specified in, a requese by the

appropriate civilian authority in accordance with an Act of the Parliament;
i
and

' Sembie, Paragraphy (8) and {r) should lormpa single paragraph,

8
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(d) shall cease 1o act in suppurr of the Police Force when direcied 1o do so by the
Head of Siate, acting with, and in aceordance with, the advice of the National
Exccutive Council,

205, Active service.
(1} Except for the purposes of defence agamst artack, the Defence Force or a pare of
the Defence Force—
{«) may be ordered on active service only by the Head of State, acting with, and
in accordance with, the advice of the Natonal Executve Councail; and

{6) may be sent cut of the country only by the authority of and un conditions
imposed by the Head of Srate, actng with, and in accordance with, the advice
of the Nanonal Executive Council.

(2) The Defence Force or a part of the Defence Force may not be ordered on, or
committed 10—

(¢) active service, or

{6) an internarional peace-keeping or relief vperarion,

ourside the country without the prior approval of the Parliament.

(3) I pracricable before, and in any event as soon as pracricable afrer, acrion is taken
under Subsection (1) or the Defenee Foree becomes engaged i war or warlike operations,
or in defence againse actack, the Parliament shall be advised of the action taken, or hikely o
be raken, and of the reasons far it, and shall be given an opportunity (o debate the maaer.

(4) Subscction (1)}#) does not prevent——

{«) the Defence Force or a part of the Defence Force being sent our of the
country for normal administrative or training purposes: or

(£ any action thar is required or permitted by an Act of the Parhament for the
purposes of enforcing a law,

206. Visiting forces. - .
(13 An Accof the Parliament may make provision for or in respect of —

() the preseace in the country, by arrangement with the National Execunive, of
forces of anotier country; and

(f) the presence in another country of the Defence Force or a part of the
Defence Force,

and in particular for or in respect of—

{c) the concession to courts or tribunals, and o service authorities, of the other
country of jurisdiction over members of its forces {orher than citizens of
Papua New Guinea) in relaton o some or all civil and criminal maeers; or

(d) the assertion of the exclusive jurisdicrion of courts and rribunals of Papua
. New Guinea, and of Defence Force authorities, over members of the Defence
Force in anorther country.

(2) Excepr in relation to s own members or o civilian components of, or civilians
accompaaying, the force, a visiting force of another country shall not be used in the country
- in any role in which the Defence Force may noc be used, and accordingly any law thag
resericts the role, powers or functions of the Defence Force or of members ot the Defence
Force applies equally to visining forces and members of visiting forces.

& ()[‘) ,
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(3) A law made for the purposes of Subsection (1) may apply, in whole or in parr, w0
civilian components of, or civilians accompanying, the Defence Force or 2 part of the
Defence Farce, or 1o civilian components of, or civilians accompanying a visiting force,

Division 6.—Special Pravisions relating to Disciplined Forces,

207. Defhnition of “disciplined force”.
{1) The following are, for the purposes of this Division, disciplined forces —
(4) the Police Force: and
() the Defence Force: and
{¢) any other force or service thar— \
(1) 15 established by or under a staute; and

(i1} is declared by an Organie Law 1o be a disciplined foree for :lu_ purpose
of this Division.

(2} For the purposes of any Organic Law made for the purposes of this Division, a
person acting, as required or authorized by law, under the dircction of 2 member of a
disciplined force, for the purpose of assisting in the perdformance of the funcions or duties
of the member or of the force, shall be deemed to be a member of that force,

- 208. Protecrion of members of disciplined forces. .-

(1) Because of the special narure of disciplined torces and of their operatons, it is 3

primary duty of their members 1o obey lawful orders, and accordingly an Organic Law shall

. make special provision for relieving 4 member of such a foree from usponsnlnluy for the
consequences of — :

(+) carrying out a [awful order, or

{8) carrying out an order which he honestdy, and on reasonable grounds bch:.w_d
ta be 2 lawful order, in which case the onus of tS[.lbll..hlm, his belief and the
reasonable grounds on which it was based, shall be upon him.

(2) Without dcrogat’ing any other righe o compensation from an authurity responsible
for the disciplined force concerned, an Organic Law made for the purposes of Subsection
(1) shall make provision for any liability 10 make compensation that would otherwise lie on
a member of a disciplined force 10 Iic on the authority responsible for the force.

PART VIIIL.—SUPERVISION AND CONTROL.
Diviyion | ~—Public Finances.

Subdivision” A.—The Pardiament and Finance.

209. Parliamentary responsibility.

(1) Notwithstanding anything in this Constitution, the raising and expenditure of
finance by the National Government, including the imposition of tafation and the raising
of loans, is subject to authorization and control by the Parliament, and shall be regulared by
an Act of the Parllament.

"(z) For each fiscal year, there shall be a National Budget S £®94(2) Awnd\ g

comprising - . “Cans Awl Wao 1o
- o ‘hm s ‘1-
(a) estimates of finance propoied to be raised dnd estimates
of proposed expenditure by the National Government in

’

respect of the fiscal year; and



.

(b) separate appropriations for the service of that year in

- LS
respect of - ) = 1

(i) the services of the Parliament; and
(ii) general public services; and
. L
(iii)  the services of the Judiciary; and
. t
3

(c) such other supplementary Budgets and appropriations as

are necessary.

- "(24) For the purpbses of thls Sub-division - . S 20y ‘ml By
Cawn n“\l Ne 1o
(a) “the services of the Parliament” include the salaries 1313 S .
and allowances (financial and otherwise) of the Members
of Parliament, the maintenance of the precincts of the
Parliament, and the Parliamentary Service established

under the Parliamentary Service Act (Chapter 26); and

{(b) “"the services of the Judiciary” inelude -
(1) the salaries and allowances (financial and
otherwise) of Judges of the Supreme and

National Courts; and

(idi) the maintenance of the Supreme and National

courts; and

(iii) the National Judicial Staff Service established
‘under the Natioual Judicial Staff Service Act
1987; and

(iv) the salaries and allowances (financial and
otherwise) of all persons appointed under the
Supreme Court Act (Chapter 37), the Natiomnal
Court Act {Chapter 38) and the Sheriff Act
(Chapter 55).

+

“(2B) For the purposes of subsection (2)(b)(i) aﬁb (iii), the -
Speaker of the Parliaﬁent and the Chief Justice respectively’shall,
before 30 September cach year, submit to the Prime Minister‘estic:tes
of expenditure Eor the services of the Parliament énd the services

of the Judiciary respectively in the following fiscal year.”



Constitution Ch. No. 1

(3) Before any Budget or appropriation is prepared [oizsubmission o the P:}rliamcm,

the Narional Executive Council shall consult with any appropriate Permanent Parliimentary

" Commitee, but this subsection does not confer any right or impose any dury of
consultation afrer the inival stages of the preparation of the Budger or appropriation.

210. Executive initiative. -

-

(1} The Parliament shall nor provide for che imposiion of waxation, the raising of loans

or the expenditare of public moneys of Papua New Guines except on the recommendation

of the Head of Srate, acung with, and in accordance with, the advice of the Natonal
Execudve Council.

2 Qm&
"(2) Subject to subsections (3) and (4), Parliament S 2o

“-_:3 % Sava ‘\vn:
No e oy 1388

S 2

may reduce, but shall not 1increase or re—allocate, the
amount or incidence of, or change the purpose of, any

proposed: taxation, loan or expendlture.”; and

"(3) Where, Iin the opi;ion of the Parliament, the
proposed expenditure for the services of the Parliameﬁt
orf the services of the Judiclary Is belew the estimate
submitted by the Speaker or Chief Justice respectively
and 1s ilusufficient adequately to meet the requirements
of that service, the Parliament may increase the _
expenditure to an amount not exceeding the originai _
estimates submitted by the Speaker or the Chief Justice,

as the case may be, under Section 209(2B).

"(4) For the purposes of Subsectlon (3), the Parliament
may re-allocate, or reduce and re-allocate, the amount of

expenditure appropriated for any purpose,”

,

2Ll Accounting, etc., for public moneys, S W m& 5

o . (1} All moneys of or under the control of the Narionai Government Cms “"\& No jo 1388
) = 3w
" "for public expenditure and the Parliament:ang

the Judiciary for thelr respective services,”: and

>

(2) No moncys of or under the control of the National Govirnmens

. " . Sawn QL) e R
for public expenditure or the Parliament and ™ A.\& ™o
o o 1\
. the Judiciary for their respective services,” 23 e

-



212. Revenue and expenditure without prior approval.

“(1) 1IFf at the bé%inning of a fiscal year the Parliament = 2\2 (1)

has not made provision for public expenditure by the Levcmtn
i N & c
Nattonal Executive or expenditure by the Parliament or 1 Consn Aw
le 13%8

the Judiciary"for their respective services for that year,

L

the National Executive, the Parliament or the Judiciary,
as the case maybe, may, without authorization other than
this section but in accordance with an Act of the Parliament,
expend amounts-appropriated out cf the Consoli@aCed Rerenue
Fund for the purpose not exceediﬁg in total one-third i its
respective budpetted expenditure during the immediately

preceding fiscal year.’

(2) The auchonity conferred by Suhsuctilm_(l) lapses _whu:n lht‘c Parliamenc has made
provision for the public vxpenditure for the fiscal year in question, and any :_umiiu;us
expended by virtue of thar subsecuon are a chur{;c against the expenditure so provided for
and shall be properly hrought t account accordingly.

Subdivision B.—The Auditor-General,

213. Esublishment of the oflice of Auditor-Genesal,
() An othee of Awditor-General is hereby estabidished.

(2) The Auditor-Geaeral shall be appointed-by che He
accordance with, the advive of the Natonal Exceuriv
from the Public Services Commission amd the P

ad of Sue, acting with, and in
¢ Council given afeer TECCIVIN repoTTs
ublic Accounts Committee.

(3} In the performance of his functions under this Constitution, the Auditor-General
15 not subject w the contral o direction of any persor or authoriry,

214. Functions of the Auditor-General.

(1) The primary fun ons of the Auditor-General are 1o wnspect and audu, and 1o
repore at lease once in every fscal year (as provided by an Act of the Parliament) o the
Parliament on the public accounrs of Papua New Guinea, and on the conrrol of and on
transactions with or concerning the public maoneys amnd properry of Papua New Guinea, and
such other funciions us are presceibed by or under a Constitutional Law,

LZ.) 'V\..t_;-...\ ? P IU l .,
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(2} Unless other provision is, made by law in respeer of the inspection and audic of
them, Subsection (1) extends 1o the accounts, finances an] property of—

(a) all arms, departments, ageacies and insrrumentalies of the National
Government; and ‘

(8 all bodies ser up by an Act of the Packament, or by exccutive or adminisira-
tive acr of the National Exccunve, for goverameneal or official purposes.

(3) Nowwithstanding thut other provision for inspection or audit is made as provided
for by Subsection (2), the Auditor-General may, if he thinks it proper o do so, inspect amd
audir, and report o the Parliument on, any accounts, finanees or property of an institution
teferred o in thar subsection, insofar as they relate 1o, or consist of or are dernived from,
public moneys or property of Papua New Guinea,”

(4) An Act of the Parliament may expand, and may .provide in more derail for, the
funcoions of the Auditor-General under Subscetions (1), (2) and (3), and may confer on the
Auditor-General additional functoas and dutics not inconsistent with the performance of
the funcdions and duties conferred and imposed by thase sobsections.

Subdivision C.-=The Public Accounts Commitrer.

215. Establishment of the Committee.

There shall be a Public Accounts Commitee, which is a Permanent Parliamentary
Committee for the purposes of Subdivision V1.2 E (the Committee system).

216. Functions of the Committee.

(1) The primary funcion of the Public Accounts Committee is, in accordance with an
Act of the Parliament, 10 examine wnd report to the Parliament on the public accounts of
Papua New Guinez and on the control of and on transactions with or concerning, the public
moneys and property of Papua New Guinea,

(2) Subsection (1) extends to any accoums, finances and property that are subject ©
inspecrion and audit by the Audicor-General under Section 214(2) (functions of the
Auditor-Generad), and 10 reports by the Auditor-General under thar subsection or Section
214(3) {functions of the Auditor-General).

(3) An Act of the Parliament muy expand, and may provide in more detail for, the
functions of the Commirtee under Subsections (1) and (2), and may confer on the
Committee additional funcrions and Jduties not inconsistent with the performance of the
functions and duties conferred and tnposcd by those subsections. .

A Salaries and Remuneration Commission is hereby estabish d
ed.

The Commission shall consist of -

(a) the Speaker of the Parliament as the Chairman

when attending, or in his absence, his nominee
who shall be the Deputy Speaker; angd

r

(b) the Prime Minister or, in his absence his
. ]

nominee who shall be g3 Minister:
2

-

and

(e) the Leader of the Opposition or, in his absence
his nominee who shall be a member of Parliapgent

in the Opposition; ang

Cove  Am) Wo & o

and Remuneration Cormission, NEW gy 1ot BODEY &)

VSRR
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{d) the Chief Justice or, in kls absence, his nominee
who shall be nominated after consultation with the

Judges to represent the Judges; and

(e) the head of the Department of Personnel Management
or in his absence, his nominee who shall be an

officer of that department; and

(£) the head of the Department of Labour and Employment
or, in his absence, his nominee who shall be an

officer of that departuent.

(3 The Commission 1is responsible for recommending to the

Parliament frow time to time, at intervals determined by it -

(a) the salaries, allowances and benefits, financial
and otherwise (other than pensions or retirement
benefits which shall be fixed by a Parliamentary
Commnittee), for all or any members of the

Parliament; and

(b) the salaries, allowunce; and benefits, financial
and otherwise (including pensions or retirement
benefits), for all or any members of Provincial
Assemblies (including any Speakers appointed from

outside the Assemblies); and

(c) the salaries, allowances and benefits, financial
and otherwise (including pensions or retirement
benefits if they are not provided for by law other

than this provision) for, all the Judges; and

(d) the salaries, allowances and. benefits, financial
or otherwise (including pensions or retirement
benefits iF they are not provided for by law other
than this provision)} for all Constitutional
Office-holders.

(4) The Parliament shall determine the salaries, allowances and
benefits, financial and otherwise of the members of the Parliament,
Provincial Assemblies, the Judges and other Constitutional Offize-holders
in accordance with recommendations of the Commission mede under subsection

(3).
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(5) Parliament wmay accept or reject, but may not amend, any

recommendations of the Commission.
i

(6) An Act of the Parliament shall make further provision

respect of -

in

(a) the salaries and remuneration for the holders
of the different offices or levels of offices
held by - '

(i) members of the Parliament; and
(ii) members of Provincial Assemblies; and
(iil) che Judges; and

(iv) other Constitutlonal OffiCe-hblders; and

(b) the powers and procedures of the Commission

and generally in respect of it.

(7}

The provisions of this sectiom apply notwithstanding any law

that prescribes a code of conduct for leaders or imposes a ‘'duty, restraint

or obligation on leaders acquiring a benefit or gain.”

Divivion 2.—The Ombudss . 1if5ion,

217. The Ombudsman Commission. -
{1y There shall be an Ombudsman Commission, consisting of a Chief Ombudsman and
two Ombudsmen.

(2) The members of the Commission shall be appuinted by the i.-lcad of Swte, acting
with. and in accordance with, ihe advice of an Ombudsman Appoinuments Commirtec
consisting of— ’

(a) the Prime Minister, who shall be Chairman; and
{6y the Chief Jusrice; and

() the Leader of the Oppositon, and

102
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(d) the Chairman of the appropriate Permanent Parliamentary Committee, or, i
the Chairman is not a member of the Parliament who s recognized by the
Parliament as being generally commict=d to support the Government in the
Parhiament, the Deputy Chairman of thac Committee; and

{¢) the Chairman of the Public Services Commission.

(3) The salary and other condidons of employmens of the Chicf Ombudsman shall not
be less than or infertor to the salary and other conditions of employment of a Judge other
than the Chief Justice and the Deputy Chief Jusiice without taking o account any
conditions of employment personal o thar Judge.

(4} The salary and other condinons of employment of the Ombudsmen shall be not
less than or inferior to the salary and other conditions of employment of the Public
Prosecutor, withous aking inw account any conditions of employment personal o any
particular Public Prosecutor.

() ln the performance of s funcrions under Secrion 219 (functions of the Commisiion)
the Commission i1s not subject w direcdon ar control by any person or authority.

(6) The proceedings of the Commission are nor subhject 10 review in any way, ¢xcept
by the Supreme Court or the Nagional Court on the ground chae it has exceeded its
jurisdiction,

{7y An Organic Law shall make furcher provision in respect of the appoiniment,
powers, procedures and immunity of che Commission.

(8) In this section “conduct” mcledes— ]
(2) any action or inaction relating o a mateer of administration; and

{5y any alleged action or inaction relating to a mauer of administration®.

218. Purposes of the Commisston,
The purposes of the establishment of the Ombudsman Commission are—

{a) 1o ensure that all governmental bodies are responsive to the needs and
aspirations of the People; and

(&) o help i the improvement of the work of governmendal bodies and the
chminaton of unfairaess and discrimination by them; and

(¢} 10 help in che ¢limination of unfair or otherwise defectivé legislation and
pracuces affecting or administered by governmental bodies; and

() 10 supervise the enforcement of Division 131.2 (leadership code).

219. Functions of the Commission,

(1) Subject to this section and © any QOrgacic Law made for the purposes of
Subsecuon (7), the funciions of the Ombudsman Commission are—

(4} 1o investigaie, on its own initiztive or on complaine by a person affected, any
conduct on the pare of—

(1) any Suure Service or a member of any such service; or
{ii) any other governmental body, or an officer or employee of a
governmental body; or

(i) any local government body or provincial government body, or an
officer or employee of any such body; or

. - - . . . . E . . .
Y This subsection is meaningless, It seems dhar in the Jdrafring Secrion 2108} (which 13 meaningfuly was seccidenally repeated
here, -
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()

{0

()
(&)

Conseiucional Laws and Documents

(iv) any other bady set up by siarute—

+ (A) that 5 wholly or mainly supporeed .out of public moneys of
Papua New Guinca; or
(B) all of, or the majority of, the members of the controlling
authority of which are appointed by the Natonal Executive,
or an officer or employee of any such body; and

{v) any member of the personal staff of the Governor-General, a Mirjisu.-r
or the Leader or Depury Leader of the Opposition;, or

(vi) any other body or person prescribed for the purpose by an Act of the
Parliament,

specified by or under an Organic Law in the exercise of a power or fenction
vested in it or him by law in cases where the conduct is or may be wrong,
taking into account, amongst other things, the National Goals and Directive
Principles, the Basic Rights and the Basic Social Obligations; and

1o invesagare any defects inany law or administradve practice appeariag from
any such investigation; and

o invesigate, cither on its own initdative or on complaint by a person
affected, any case of an alleged or suspected discriminatory practice within the
meaning of a law prohibiting such praciices; and

any funcrions conferred on it under Division 1112 (leadership code): and

any other functions conferred wpon i by or ueder an Organic Law,

(2) Subject o Subsections (3), (4) and (5), and without otherwise limiting che
generality of the expression, for the purposes of Subsection (1)(u) conduct is wrong i it is—

(«)
(&

(0

(d)
{e)

contrary o law; or
unreasonable, unjust, oppressive or improperly discriminatory, whether or
not it 15 in accordance with law or pracuce; or

based wholly or partly on improper motives, irrelevent grounds or irrelevane

considerations; or |

based wholly or partdy on a mistake of law or of fact; or '

conduct for which reasons should be given but were nor,

whether or not the act was supposed 10 be done in the exercise of deliberate Judgeméne
within the meaning of Secrion 62 (decisions in “deliberate judgement”™.

(3) The

Government

Commission shall not inquire into the jusafiability of a policy of the National
or a Minister, except insofar as the policy may be contrary o law or to the

National Goals and Directive Principles, the Basic Rights or the FPasic Social Obligacdions,
or of any act! of the Parliamenc. ’

{4) The Commission shall not inquire into the exercise of a rule-making power by a
local government body.

(5} The Commission shall not inquire o a decision by a coudt, excepr insofar as the
decision may show an apparent defect in Jaw or administrative practice o which Subsection
(1)(&) would apply. ‘

! Semble, "Act” was intenaded. .
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(6) Except as provided by or under Division 111.2 (leadership cods, the Commission’s
powers of enforcement are limited o publicity for s proceedings, reports and recom-
mendattons, o the making of reports and recommendations to the Parlizment and other
appraopriate authoricies as provided by an Organic Law, and o the.giving of advice.

(7) An Orgunic Law shall make provision in respect of the powers and procedures of
the Commission, and i particular—
() shall, subjece 1o paragraph (), make provision for tie Commission 1o have
access o all available relevant informadion; and -
(&) may imposc reasonable reserictions on the availability of information; and

(¢) shall make provision to ensure the secrecy or confidendaliey of secret or
confidential infornation made available o the Commission or 1o a member of
the Commission or of irs stafi; and

() may limir or restrict o a reasonable extent and in a reasonable manner the
jurisdiction of the Commission in relation to any maiters or class of mareers,
and in particular in relation o nations! security; and

{¢) shall make provision for and in respece of publicity for the proceedings,
reports and recommendadions of the Commission.

(8) In this secdion, “conduct” includes—
{«) any aciion or inacton refating 10 a2 mater of administraton; and

(5 any alleged action or inacdion relating w a marer of administration.

220. Reports by the Commission.

(1} The Ombudsman Commission shall, @t least once in each period of 12 months, at
such vme as is fixed by or under an Act of the Patliament or, subject 1o any such Acr, by
the Head of State, acting wids, and in accordance with, the advice of the National Execudive
Council, give o the Head of Siate, for preseanion o the Parliament, a report on the
functions and workings of the Commission, with such recommendations as ro improvement
as the Commission thinks proper.

(2} Nothing in Subsccrion (1) prevens the Commission from making, on its own
initiative or ar the request of the Parliament or of the National Executive, other reports on
any aspect of the funcuons and workings of the Commuission.

PART [X —CONSTITUTIONAL OFFICE-HOLDERS AND CONSTITUTIONAL INSTITUTIONS.

221. Definictions.
In chis Parc—

“constitutional institution” means any office or institution established or provided
for by this Constitution, other chan an office of Head of State or of a
Minister®, or the National Executive Council;

“constitutionz! office-holder” means—
(a4) a Judge; or
(& the Public Prosecutar or the Pubhc Soliciior; or
{c} the Chief Magistrate; or
(d) a member of the Ombudsman Commission; or

! Semble, “the uthee 0f Queen and Head of Sute or Governor-Geoeral or aa otfice ol 3 Minister” wats inended.

*
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(¢) a member of the Elecioral Commission; or
{f) the Clerk of the Parliamenr; or
(£) a2 member of che Public Services Commission; or

(£) the Auditor-General; o0

() the holder of any ather office dectared by un Grganic Law or an Actof

the Parliament (o be a consurutional ofhce {or the purposes of this
Part.

222. Other provisions relating 10 constitutional oftice-holders and constitutional
institutions. -

This Part shall be read subject o any other provisions of this Consdtution relating o
particular consttutional office-holders or parricular constitutional institutions.

'

223. General provision for constitutional office-holders.

{1} Subject o this Consticution, Organic Laws shall make provision for and in respect
of the qualthcacdions, appointment and terms and conditions of employment of constitutional
. office-holders.

(2) In particular, Organic laws shall make provision guarantceing the rights and
independence of consututional ofhce-holders by, amongst other (hlﬂé,&—

(«) speafymg the grounds on which, and the procedures hy which, they may be
dismissed or removed from office, buc only by, or in accordance with the
recommendadon of, an independent and impartial (ribunal; and ‘

(6) providing that at the end of their periods of office they are entitled, uniess
they have been dismissed from office, w suitable further employment by a
governmental body, or to adequate and suiaable pcnsiof:s or other retirement
beaefis, or both, subject to such reasonable requirements and conditions (if
any) as are laid down by an Organic Law.

(3) A consctutional office-holder may not be suspended, dismissed or removed from
office during his term of office excepr in accordance with a Constitutional Law.

(4) The rotal emoluments of a2 constitutional office-holder shall not be reduced whlle
he is 1n office, except—

() as part of a general reducton applicable equally or proportionately w all

. v - . . - . I

constitutional office-holders- or, if he is a member of a State Serviee, ©
members of that service; or

{b) as a result of taxation that does not discriminare against him as a constitutional’
office-holder, or against constitutional otfice-holders generally. :

(5) The office of a consatutional office-holder may noc be abolished while there is a;
substantive holder of the office but this subscction does not apply to the abolitton of any
additional constirutional office created by un Act of the Parliamend.

{6) Nothing in this section prevents the making by or under an Organic Law or an Ace
. of the Parliameat of reasonable proviston for the appoinument of a person to act rempnranly
in the office of a constitutional office-holder.

. 224. Special provision for constitutional institutions. ~ '
(1) Subject to this Constitutton, Organic Laws and Acts of the Parliament shall
provide, or shall make provisicn for, the powers and procedures of constitutional

- 1
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institutions, and generally for facilitating the performance of their funcions, duties and
responsibilities.

(2) Subject 1o this Constiwudion, if na provision is made under Subsection (1) a
constitutional institurion— '

(#) may provide, 1o the extent of the deficiency, for its own procedures; and

(&) has all reasonable powers thar are necessary or convenient for the exeréise and
performance of its powers, functions, duties and responsibilives.

225. Provision of facilities, etc. .-~

|

Without limiting the geaerality of any other provision of this Constitution, it is the
duty of the Nadonal Government and of all other governmental bodies, and of all public
office-holders and insticutions, to ensure, as far as is within their respecuve legal powers,
that all arrangements are made, staff and facilities provided and steps taken’to enable and
facilitare, as far as may reasonably be, the proper znd convenient performance. of the
functions of all constituional institutions and of (he offices of all . constirutional
office-holders. ;

ParT X.—EMERGENCY POowERS,
Division 1.—Introductory.

226. Definitions.
In this Part, unless the contrary intention appears—-

“declaration of a national emergency” means a declaradon under Section 228
(declaration of national emergen:y),

“emergency” includes, without limiung the gencerality of the expression—
(2) imminent danger of war berween Papua New Guinea and another
1
country, orof warlike operations threatening national securiy; and
() an carthquake, volcanic cruption, storm, tempest, flood, fire or
outbreak of pestilence or infectious discase, or any other natural
calamity whether similar to any such occurrence or nor on such an
extensive scale as to be likely tw endanger the public safety or to
deprive the community or any substannal proportion of the community
1
of supplies or services essential o life; and

(c

~—

action raken, or immediately threatened, by any person thac is of such
a nature, and on s0 extensive a sczle, as 0 be likely w' endanger the
public safety or 1o deprive the community or any sm_:bstar;tial poruion of
the community of supplies or services essential o life;

“Emergency Act” means an Act of the Patliament made for the purposes of this
Parr and in accordance with Section 230 (Fmergency Acts),

“Emergency Committee” means. an Emergency Commitice appointed under
Scction 240 {Emergency Committees), and Includes a Temporary Emergency
, Committee appointed and in office under Section 241 (Temporary Emergency
Committees), !

“"emergency law” means—
{a) an Emergency Ace, or '

(&) an Emergency Regulation:
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“emergeacy order” means an order made under an emergency law, as provided for
by Seciion 232 (emergenyy ardery);

“Emergency Regudation”™ means & law rhat is made in accordance with Section 231
(Emergency Reguluations), i

“internment” means detention dia is authorized by or undes a law the validity of

which depends solely on this Pare, but does not include the detention of a
menmber of the armed torces of another counery s a prisoner of war; '

“period of declared nattonal emergency”™ means any period during which—
{«) Papua New Guinea is ar war with another counery by virtee of a'
declararion under Secivon 227 (declaration of war), or :

{9 a declaravon of o national emergency is in force under Section 228
(decluration of national emergency).

Division 2.—Periods of Declured Nutional Fmergencys :

227. Declaration of war. .- |

The Head of Sure, acuing with, and in accordance with, the advice of the National
Exccutive Counail, may publicly declure thar Papua New Guines is ar war with anodher
country,

228. Declaration of national emergency.

(1) If the Natonal Exccunve Council is ot the opinion thar an e nergency exists or s
about 1o come into being such that i is nécessary thar the powers conferred by, che
succeeding provisions of this Part be availalile, the Head of Siate, acting with, and in
accordance with, the advice of the Nadonal Executive Council, nay publicly declare the
existence of a natonal emergency in rebtnon o the whole or part of the country.

(2) Unless it is impracricable 10 do so, a declaranion under Subseerion (1) shall be made
in relation to a part of che country only wfwer prior consultuion with the Emergency !
Commiuvce.

229. Termination of periods of declared national emergency.
A declaration of war or of a national emergency may be revoked ac any time —

(1) by the Head of Suate, acting with, and in accordunce with, the advice of the

Nanonal Excounve Conuctl; or

(B by deaision of the Parliamenc, ‘

Divivion S.—Emergency Measnres. : ;

230. Emergency Acts. 7

(1) Before or during a period of declured nauonal emergency, the Parliament may’
make Acts of the Parliament (to be known as "Emergency Acts™) o make provision for
dealing with the emergency, and with marers arising our of it

(2} An Emergency Act shall be expressedtio he an Emergency Act,

(3) Except to the exrent necessary 10 bring it into effective operarion at the time when
1t otherwise comes into operaton, an Emergency Ace made betore the commencement of:
a period of declared natonal e¢mergency shall not come into operation undl the’
commencement of the perioid.
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231. Emergency Regulations.”’

(1) Subject to his Pare, ac any ume before the end of ahe period of 24 hours afrer the
Parliament first meers afier commencement of a period of declared national emergency dhe
Head of Swace, acting wirh, and in accordance with, the advice of the National Executive
Council, may make laws (10 be known as “Emergency Regulations™) o make provision for
dealing with che emergency concerned, and with matters arising, out of 1wl and o the
extent thar, the nature of the emergency or its requirenients necessitate the m.lelL, of the
provision before the Parliament can reasonably consider the macer.

(2) An Emergency Reguladon shall be immediacely-forwarded wo—
{1} the Speaker {for presentacion 1o the Parliament; and ‘

(b} an Emergency Commirree in accordunce with Section 242(1)u) (ﬂm‘:r’am, vir.,
of Emergency Comminees) or where no Emergency Comminde has been
established, o the Temporary Emergency Comminee established under
Secrion 241 (Temporary Emergency Committees). .

(3} Unless earlier excended by decision of the Parliament, an Emergency Reguladon
expires at the end of dhe period of 28 duys afier the muking of the declaration of che
emergency, or at the end of the period of 14 days afier she Parhament firse meets after the
commencement of the period of declared narional emergency, whichever firse happens,

L}
~ L
232, Emergency orders., '

(1) An emergency law may make provision tor the giving of erders) notinconsisient

with the emergeney law, by persons authorized (o do so by or uoder the law.

+
{2) No emergency law shall purport to confer powers 10 make orders that could nor
be made in the form (_)f an cnergency law,

{3) An order sh.;ll it pracacable, be i wrining and be noufied 1o thcj.lp])ruprlart
authority appointed by law. . .

(4) As far as pracicable, derails of, or copies of, all orders given in accordance with
this secrion shall immediatety be forwarded wo—

(2) the Speaker for presentation o the Parliament; and '

(&) (hc Emergency Commitree in accordance with Secuon 242(1)(.:) {funcirons,

¢., of Emergency Committees) or where no Emergency Commmcc has been

cstahhshe , o rthe Temporary Emergency Commiace csaabl:;hud under
Secrion 241 (Vemporury Emergency Committees},

233. Content, operations, ¢tc., of emergency laws. - '

(1) Subject 1o this Parr, an emergency law may make provision for the peace, order
and good government of the country 1o the extent reasonably required for achicving s
purpose. ~

{2) Notwwithstanding the provisions of Sections 12 and 13 bue subject to Subscctions
(3} and (4), an: emergency law may alwer, whelly or pardy, and absolutely or subject 10
conditions, any’ provision of Division 1.3 (basic rights), any Organic Law made for the
purposes of any such provision or-any other law {inher thun a Constitutional Law) o the
exwenr reasonably necessary 1o deal wich the cinergency concerned, and with matwers arising
out of ir, but only so far us iy 1easonably juseifiable ina clcmmmm society having a proper
regard for the rightsand d:;,m(y of mankind.
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(3) Anemergency law—
{«) may noc alter—
(1) Section 35 (right to life); or

{0) Section 36 (freedom from inbuman treatment), or

(151) Section 45 (freedon of conscivnce, thought and religion), or
(iv) Section 50 (right to vote und stand for public office); or
{v) Sccrio%x 535 (equality of citizens); or

(vi) Section S6 (other rights and privileges of citizensy,; and

(&) may provide for internment only in .1cmrdancc with Division § (internment);
and

{r) may alter Section 37 (profection of the lawy or Section 42 (Iberty of the person)
only ro the exten allowed by paragraph (8). . :

{(4) In addition, an Emergency Regulanon may not aleer—

{a) Section 4G (freedom of expreision); v
(&) Section 47 (freedom of ussembly and aivociationy; or
(¢) Secuon 49 (right 10 privacy); or
(d) Secrion 51 (right tv freedom of information),
and may nor provide for a senwence of imprisonment for a peniod exceading nine months,

(5) In rhe case of an inconsistency berween @ valid emergency law and any other law,
the law made later prevails. .

234, Release from custody on expiry, ctc., of Emergency Regulations.

Subject to any Act of the Parliament mude for the purpose of dealing with the effect
of the expiry or revocation of a particulur Imergency Regulation, any person held in
custody under or for the purposes of an Emergency Regulaton shail be released from
custody on its expiry or repeal, uniess he is also held in custody under some other law.

235. Custody of members of Parliament under Emergency Regulations or in
internment.

If 2 member of the Parliament is held tn custody under an Emergency Reguladon, or
is an internee, he shall, at all umes when che Parliament is in session of when a commitree
{of which he is a member) of the Parliament is mecting, be released, on such conditions (if
any) as are prescribed by an Act of the Pasiiament, into the cusiody of the Parliament in
order to allow him 1o attend w his pacliumentary duties, unless he ds d[&() held in custody
under some other law.

236. Revocation, etc., of emergency laws, etc,
(1) An Emergency Act may be altered—
() by an Act of the Parliamenr; or . '
(4) in an urgent case, where 1o «do so would noer be contrary o the positive
intention expressed by a resolution of the Padiament dculing with the
particular emergency, by an Finergency Regulation.
{2} An Emergency Regulation may be alrered ar any ume—
{2} by the Head of Stafe, acting with, and in accordance with, the advice of the
National Execunive Coundil; os
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{(6) by an Emergency Act or
() by decision of the Parliamenn,

(3) An emergency order muy be disallowed ar any time by decision of the Parliament.

237. Automaric termination of emergency laws, e1c.

(1) Subjece wo Secvion 238 (extenvton of Emergency Acts) an emergency law, unless ir has
Cexpired under Section 23103) (Emergency Regulutions) cr unless earlier repealed’ shall be
deemed to be repealed immediately after the end of the day on which the period of
declared national emergency ends.

(2) Where an Emergency Regulation which has amended or repealed any law in force
immediately before the regulation ook effect, is deemed to be repealed under Subseciion
(1}, the repeal of that regulation shall revive the previous law from the date of thar repeal
as if the repealed regularion had not been made.

238. Extension of Emergency Acts. .-

(1} Subject to Subsccrivn (2), to the extenr that its extension is necessary o deal with
the resules or aftermath of the period of declared national emergency and is reasonably
justifiable in u democratic society that has a proper regard? for the righes and dignity of
mankind, rhe operation of an Emergency Act may be excended from time to time, afrer the
end of the period of declared national emergency, by decision of the Parliamend by an
absolute majortty vore, for a peried or peniods each nor exceeding (wo months.

(2) After the end of the peniod of declared national emergency, internment may be
continued only ia accordance with Section 244 (6) (Jaws froviding for internment).

Division d.—Parliamentary Supervision and Control.

239, Parliamentary control.

(1) Unless the Parliament is in session 21 the commencement of a peniod of declared
national emergency, it shall be called 1o meer as soon as pracucable, and in any event nor
more than 15 days, after the commencement of the period and chereafrer during the period
ar intervals each not exceoding two months.

(2) At cach meeting of the Parliament during a period of declared national emergency
the Prime Minister shall present to the Parliamenrt a statement setting out—

(a) the reasons for the declaration of war ot of the national emergency, or for the
continuance of the period; and

(&) the reasons for any new Emergency Regulacons; and

(¢) a reporc on the operation of the emergency laws.

(3) Unless earlier revoked, a declaration of a national emergency expires at the end of
the period cf 21 dayc after its making, buc may be cxtended from time to time by decision
of the Parliament by an absolute majority vote, for 2 period or periods each not exceeding
two months.

240. Emergency Commirtees.
{1} An Act of the Parliament shall provide for and m respect of the appointment of

committees of the Parliament (to be known as "Emergency Committees™) in respect of a
period or perieds of declared nacional emergency.

' Semble, "ot is carlier repealed ™ was intended,
T Lemble, "having a proper regard” wasy inceded——ampare the foornoie 1o Sevaon HLy
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{2) No Minister may be a member of 4 Commiuee.

{(3) A Commiuee shnll be available to mcct at all times during the period in respect Of
which it was appointed. :

(4) Subject o che availabilily of members o meer in accordance with Subsection (3),
a Commirttee should, in'principle, be broadly representative of the various parts of the
country and of parties and groups in the Parliament, ) ' ;
241. Temporary Emergency Commiteees. - .

(1Y An Act of the Parliamenr or the Standing Orders of the Pacliamear shall make
provision for and in respect of the appoinument of 2 Temporary Emergency Commintee to
hold office if a period of declured natonal emergency commences at a time when the
Parliamenc is not in session and an Emergency Committee has not been established in
accordance with Section 240 (Emergency Committees) in respect of the period. ‘

2) A Tcmporary Emergency Committee ceases to hold office (excepr for the purpose
of making a report in accordance with Scetion 242(2) (fundtions, eic., of E mergency Conmu.r!r'c;)
as 1o events occurring during its term of oflice)— ;

(«) at the time of the esablishment of an Emergency Committee in accordance
with Section 240 (Emergency Committeesy in respect of the period of declared
nationzl emergency; or

(6) ar the end of the first mecting of che Parliamene afeer its establishmenr,

whichever irst occurs.

242. Fuactions, erc., of Emergency Committees, < . !

(1) The Prime Mimster shall ensure that— ;

(@) copies of ull emergency laws and, so far as is practcable, of ull emergency
orders, are forwarded immediely o the Emergency Commiteee; and

() subject o dny Emergency Act, the Committee is fully provided with
information concerning, and is fully consulted concerning, developments in
the situation.and in particular concerning proposed emergency laws and the
operation of existing emersgency laws. - .
(2) At each meeting of the Parliament during a period of declared national emerge n(y

the Emergency Commirree shall present to the Parliament a starement as 10—

(4) wherher or not the period of declared nadonal emergency should conunue;
and ' . " '
(&) the jusufication for and the operation of the emergency laws; and :

(¢) whether or not any emergency law should be aliered,

and such other related macters as ic chinks ft .

(3) As soon us pr.icncablc after receipt by him of a request o do so fmm the
Emergency Committee, and in any event not more than 15 days afterwards, the Spcakcr
shall call a meeting of (hc Parliament o consider— w

{a) any statements by the Commitice under Subsecuon (2) and by the ancz
Minister under Section 239(2) (Pan'wme’nmr) control), and

(#) whether or not the period of declared narional cmurgcncy should be allowed
to continue; and
() whether or not an emergency faw should be alicred,
¥

and such other marters as the Pacliament chinks fir
- i
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243. Priority of emergency business in Parliament. :

During a period of declared narional emergency, and while any emergency law is in
force, first priority shall, subject @ any express provision of this Constitution (s the
contrary, be given o any question, notice, motion or other Parliamentary process relating
to the emergency or 10 an emergency law.

Divivion 5. —Internment,

244. Laws providing for internment. .~

(1} The internment of persons may be permited only by an Act of the Parliament.

(2} An Act referred o in Subsection (1)——
(a) must be made by an absolute majority vote; and

() rakes effect on a date fixed by an absolure majorty vore of the Parliament
made after the commencement of a period of declared navonal emergency
and, after ar lease four days’ norice of the relevant motion has beea given; and

{c) subjuct o Subsection (6), authorizes internment only during a period of
declared national emergency.

(3) Subjecc o Subsection (4), at least four days” nodice of the intention w introduce o
the Parliament a proposed law to permit internment must be given, and the proposed law
must be circulated, in accordance with che Sranding Orders of the Parliament, to all
members of the Parliament ar least four days before the proposed law 15 made.

(4) During a ume of war, the perieds of four days prescribed in Subscction (3) are
reduced to 24 hours.

(5) In his certificace given under Scetion 110 (eertification as o making of fows) the
Speaker must certify that the requirements of Subsecdon (2)(a) and (8), and of Subsection
(3) or (4), as the case may be, have been complied widh.

(6) Inrernment may cominue afrer the end of the period of declared national
emergency oaly o the exrear thar is reasonably required for the ordery and peaceful
re patriation, resettdement or re-establishmenc of nicrnees. '

245. Internment. . .
(1) The following provisions apply w and in relanon 1o an intereee —

{a) an internee and his nexe-of-kin or other closi: reladive in the country shall, as
soon as practicable and in any case not more than seven days after the
commencement of his internment, be furnished with a statement in writing in
a language thac he undersrands specifying in derail the grounds upon which
he is interned; and .

(5 subject 10 Scction 244(6) (hauy providing for internment), an internee {other
than an alicn enemy) shall be released from detention ac the end of the period
of two months after his internment unless an independent and imparrial
tribunal established under paragraph (¢) has reviewed his case and found tha
sufficient cause has been shown for his internment; and

subject to Section 244(6) (luws providing for interument) an internee (other than
an alien enemy) shall be released from detention ar the end of the period of
six months after his internment; and

(c

-

{d) an internee (other than an alien enemy) Is entitled (0 have his case reviewed
by an independent and impardal rebunal esdablished ender paragraph (¢) as
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soon as practicable after he has been interned, and 0 any case nocmore than
one month after the commencement of his interrment, and afterwards at
intervals not exceeding twoe months; and '

(¢

S

an Organic Law shall provide for the esablishment of the independent and
impartial (ribunal referred (o in this section and that the Chairman of the
tribunal shall be a person qualified o be a Judge of the Nartiona) Court, and

(/) the Organic Law reivrred to in paragraph (¢) shull provide that as far ‘as
practicable where the case of an inwrnee is being reviewed on a second or
subsequent occasion, a majority of the members (in:luding the Chairman) of
any rribunal referred to in that paragraph which conducts thart review shall be
different from the members of any such tribunal which previously reviewed
the case of that detainee;, and

{#} subject 10 Subsection (5), where a tribunal escablished under paragraph (o)
finds thar a citizen has been interned wrongly or witour sufficient reason—

(1) the Head of Swuee, acting with, and in accordance with, the advice of
the National Executive Council shall order that he be released; and |

() he is entded o compensanon, m accordance with law, for the
internment and any consequences of Ir; and

(b subject to Subsection (9), where a tribunal established in accordance with
paragraph (¢} finds that there are no longer sufficient grounds for the
mrerament of a cuizen, the Minmister responstble for nagonal securiry shall
order that he be released immediately; and

(1} a person released from internment in accordance with paragraphs (0), (g) or
(h) shall nor again be interned substantially on the same faces unless a change
in circumstances relatnng w the grounds of the original inrernment gives
these! faces a new signilicance;, and

{7y internees shall be kepr separated, as far as praciicable, from other persons in
custody, and shall receive treatment not less favourable than that aﬁordud to
persons 1o custody awaling wial for offences; and

.

{£) the names and places of residence of internees shall be published in the
Nacional Gazewe and in any newspaper which has a national circulation,
within 14 days of the internment, and at monthly intervals afrerwards; and

(/) the Minister responsible for national security shall present to the Parliament
at each meeting of the Parliament during the period of declared national
emergency, but in any event, at intervals not exceeding six monchs, repors
concerning all internees, their trearment, the review of their cases and acrion
taken in regard o them. : .

, .

(2} An internee shall be given adequaté facilities to prepare and make represenations
1o the review tribunal referred to in Subsection (1)(e) either personally or through a lawyer,
and in particular shall be allowed full access 1o a lawyer (and if necessary to legal aid) and
the services of a competent interpreter if required,

(3} Aninternee shall— '
(2) be permirced to appear in person before the review tribunal; and

() be permitwed 10 be represented by a lawyer and a friend before the review
.tribunal.

! Semble, “those” was ineendoed.
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(4) The tribunal shall forward copies of its findings and recommendations 1o the
mternee and o his next-of-kin or other close relatve in the country when they are
furnished 1o the Minister responsible for national security.

(3) Where in his opinion it is necessary to do so in the interests of national security or
public order, the Head of Stare, acting with, and in accordance with, the advice of the
National Exccutive Council may refuse o make an order in accordance with Subseciion
{1)(g) or (b)! for the release of an internec, but in that event, except in time of war—

{«) he shall prompily present o the Parliamene a repor: siating: that he has
refused 1o release the internee and setting out the reasons for his refusal; and

(&) the Parliament may order rhar the internee be released.
{6) Where an order is made in accordance with Subscction (5)—
. {«4) the internee shall be released in accordance with the order; and

() Subsection (1):) applies as though the order'were an order under Subsection
(1)(g) or {h), as appropriate.

(7) An Organic Law, an Act of the Parliament or an emergency law may make furiher
provision, not iacoasistent with this section, in respect of the treatment, security and
discipline of internees. ' -;

(8) The provisions of che Geneva Convention Relative o the Protection of Civilian
Persons in Time of War of Auguse 14 1949, and any other international convention relating
to interned persons, shall be complied with in relation © persons protected by them, and
in addition such of thase pravisions that are of gencral application and can appropriatcly be
applied ' interned citizens shall be complied with in relation 1o such internces.

Division 6. —Miscelluncous.

246. Extension of tenure of Parliament and Governor-General. -~

During a peniod of declared nadonal emergency the Parliament may, by an absolure
majority vote, extend its term of office, or the term of othice of the Governor-General, or
both, for a rerm not exceeding the length of the period and such ume afterwards as s
necessary to aliow a general election to be arranged and held, or for a Governor-General
10 be appointed, as the case requires. . .

ParT X —MISCELLANEOUS.

247. Legal capacity of the Independent State of Papua MNew Guinea. —
{1) Papua New Guinea has power 1o acquire, hold and dispose of property of any kind,
and to make contracts, in accordance with an Act of the Parliament.

{2) Papua New Guinea may sue and be sued, in accordance with an Act of the
Parliament.

248. Vesting of rights and liabilities of former Government. -- .

All property that was, immediately before Independence Day, vested in the body
corporate at that time known as “The Government of Papua New Guinea” is, on'thar day,
vested in Papua New Guinea, and all rights and liabilities (actual or conringens) of that body
immediately before that day are, on that day, rights and liabilities of Papua New Guinea,

' What i3 now Subsection (1)(g) and (5 was in the draft Constitution considered by the Constiiuent Assembly o single
paragraph, imposing the ddty on the fead of Srace, aciing un advice. When the dury was divided berween the dlead ot
Sraie and the Minister, the need for a consquential amendment (o Subsection {(3) was apparendy overinoked.
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249. Declaracions by certain office-holders. .~ :

Subject 1o any Organic Law, every person who is subject wo Division 1.2 (leadership
cede) before entering upon the duties of or exercising any of the powers of his office, shall
make—

]
'

(«} unless he has made it on a previous oceasion or is exempt from making i
under—

(1) Scerion 2511 (taking cortain oaths, e, by non-citizensy; or '
(i) Section 272 (oaths, affirmation, ete)),
the Declaration of Loyalty; and
(5 in the case of— \
(i} a judicial othcer—the Judicial Declaration; or . ‘
(i1} an office-holder other than a judicial officer—the Declararion of Ofhee,

t

250. Making of Dcclamuon of Loyalty, etc. B .

(1) Subject w any provision of a Consatutional Law making Schul provision for lhc
purpose, the Qath of Allegiance, the Declarasion of Loyalty, the Judicial Declaration or the
Declaration of Ofhice (or any other oath, athrmation or declaration thar s required or
permitted 10 he taken or made by or for the purposes of a Constirutional Law) may be aken
or made before any person appointed for the purpose by or under an Act of the Parliamenr,
or in the absence of any such Act, before a person appointed for the purpose by the Head

of State, acting with, and in accordance with, the advice of the National Executive Councils

(2) Notwi(hstanding the provisions of Subsection (1), an oath, affirmaton or declara-
ton referred 1o in !hd[ subsection 1s binding and effecrual no maner before whom icis ukun
or made.

251. Taking certain oaths, etc., by non-citizens. .-~ '
1) li— ' o

() it is desirable that a non-citizen be appointed 0 an othce under a stature!;
- and ‘ '

(b) it is a requirement that in order to be qualified for appointment, or to enter!
upon the duties or exercise the powers of the office, a person must take the!
Oath of Allegiance or make the Declaration of Loyalty, or take or make some
oath, afirmarion or declaration; and

(¢) the Nacional Executive Council is satisfied that, by reason of the law of somc;
other country, to rake the Oath of Allegiance or make the Dec!arag_‘ion of
Loyalty, or to take or make the other oath, affirmation or declaration, in the,
prescribed manner or form would or mighe adversely affect the narionality or
citizenship scarus of the person concerned, '

the Head of Siate, acting with, and in accnrdnncc with, the advice of the National Exécurive |
Council, may, by order, substitute some? oath, afhirmarion or dr:clarauon or, if though(
necessary, exempt the person from the requirement,

U Semble, "o Conseitutional Law or 4 siatute " s iatended
¥ Semble, Tonhad” way unnsined.
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(2) Nowwithstanding Subsecrion (1), the non-citizen is subject o alb laws as if he had
made the Declaration of Loyahy, or had wken or made the other oath, affirmation or
declaration, as the case may b,

(3) Norhing in Subscction (1) applies to or in respect of the Judicial Declaraton,

252, The National Gazette,

There shall be an official journal of the Natonal Government, which shall be known
as the Nadonal Gazette or by such other name us is given by or under an Act of the
Parliament.. . '

253, Slavery, etc. -

Slavery, and the slave trade in all their forms, and all similar insocedons and pracaces,
are strictly prohibited.

254. Filling of offices, ctc.
In principle—
() no consututiona) office shall be left unhlled on a substantive basis for longer
than is necessary for it to be filled by an appropriate appointec; and

(5 no person shall hold more than one public office at the same Gme except
where one such office is so much associated with, or related o, another, or
where the holding of one such office is so retevant 10 the holding of another,
as 10 make it desirablé thar the othees be held joindy; and

_—
-
~—

public offices of similar importance or standing, and in particular othees inany
statutory board or commiteee, should be filled by persons from che various
areas l)f [hL' counary.

255. Consultation.

In principle, where a law provides for consultation between persons or bodies, or
persons and bodies, the consultation must be meaningful and allow for a genuine
interchange and consideration of views.

- -

256. Reports by public office-holders, etc.

Subjece 1o this Constitution, an Act of the Parliament may make provision for and in
respect of annual and other reports by a constitutional osfice-holder or any other public
ofice-holder, or by a constiturional institution or any other statutory body, :

S

.

257. i’roof of acts of the Constituent Assembly. -

(1} Al courts, Judges and persons acting judicially shall ake judicial notice of ali aces
and proceedings of the Constituent Assembly.

(2) An act of, or the proceedings of, the Constiuene Assembly may be proved for any
purpose by the production of—

(a) a certificare under the hand, of purporting w be under the hand, of the
Speaker of the pre-Independence House of Assembly; or

(5) a document under che hand, or purporting o be under the hand, of the Clerk
or other proper officer of the pre-lodependence House of Assembly and
purporting to be the minutes or other oflicial record of the proceedings of the
Constitgpent Assembly.

-
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258. Constitutional Reguladions. '

(1) The Head of State, acting with, and in accordance with, the advice of the National
Execunive Council, may make regulations, not inconsistent with a Construtional Law or an
Act of the Parhament, prescribing all mauers thar by a Constitutional Law are required or
permitced o be prescribed or provided for by Constitutional Regulation.

(2) All Constitutional Regulations shall be tabled in the Parliament as soon as
practicable after being made, and may be Jisallowed by the Parlian eng ar any time.

259. Independent cribunals.

Unless otherwise provided for by a Constitwtional law, in any case where .2
Counstitutional Law requires the appointment of an independenc wibunal, the members of
thar eribunat shall be appointed from a list of names approved by the Judiciat and Legal
Services Commission.,

1

PART XH —ConNSTIUTIONAL REVIEW.

260. General Constitutional Commission.

(1) An Act of the Parliamenr shall make provision for und 0 respect of the
vstablishmene, at or after the end of the period of three years commencing on Indepen-
dence Day, of a General Constinutional Commission.

(2) The members of the Commission shall— I

(2) be appointed by the Heud of Swre, acung with, and in accordance with, the
. advice of the National Fxecaive Council given after consultation with any

appropriate parliamentary commitree; and ! I

{5) be broadly representative of the differens arcas of the ‘vounery; and

(¢) give balanced represensation of the major parties and groups in Parliament?,
(3) Each member of the General Constitutional Commission must be—

{2} a member of the Parliament; or :

{#) a member of a provincial government or local govcrm‘ﬂcn! body; or

{¢) a member of a Srate Service; or

(d) some other citizen with relevan expertise. ; !

{4y The General Constitutional Commission shall inquire into the working of this
Constitution and the Organic Laws. &

- (3) As soon as is reasonably pracucable after irs appoinument, the General Constri-
tional Commission shall forward a repore of its findings to the Speaker for presenation o
the Parltament, together with its recommendations (if any) as w amendment of this
Constitution, and new or amended Organic Laws or other laws or administrative
procedures. ) !

261. Interim Constitutional Commission,

(1) An Act of Parliament® shall provide that eneil the Constiminional Commission® s

- . - . - . .. W . .
established there shall be an [nterim Constitutional Commission thé membership of which
1s in accordance with Section 260(2) and (3) (General Constitutional Commission).

! Semble, "the Pachament” was intended—ampare the detipition “the Parbiameat™ in Seonion Scb- LA,
2 Semble, "Act of 1the Parliament” was intepded—cempare thie Jetininon " Ao o the Patliament™ in Secnon Soh, 12000
¥ Semble, “the General Constiuiional Cofimission™ was inicndid

-
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(2 The lnterim Constitutiona! Commission shall consider proposed aleeration! of this
Constitution or of any Organic Law, and report w Parliament® before there is an
opporwunity for debate of the proposed legislaion.

262." Subordinate commissions and commitcees.

(1) Acts of the Parhlamend may make provision {or and in respect of orther commissions
and commiitees 1 investigate such other aspects of the working of this Constitution as the
Parliament thinks desirable.

(2) The commissions and comminees established 11 accordance with Subsecuon
{1)(4)® shall report (o the General Constitutional Commission on the subject maters of
thetr respective investgations, with such recommendations (if any) as chey think desirable,
in time (o allow the General Consuwional Commission to repore 1o the Parliament in
accordance with Scecrion 260 (General Constitutional Commission).

(3) The General Constitutional Commission shall ensure that any repores of commis-
sions or committees established in accordance with Subsection (138 are torwarded o the
Speaker for presentation o the Parltumenr before or ar dhe same time as its repor is so
forwarded.

263. Further dehnition, ctc.

Acts of the Parhamuent may make provision for further defining the werms of reference
of the General Consttutional Commission and any ocher commissions or commitiees
established in accordance with Section 262 Gubardinate commsidon and commitices).

PART XL —~IMMEDIATE AND TRANSUFIHONAL PROVISIONS, .

264, Effect of Parc XI1II.

The provisions of this Parr, and of any Provisional Orgenic Law or Organic Law made
for the purposes of Section 267 (trunsittomal lawy), have effezt norwithstanding anything in
the preceding provisions of this Constitution.

265. Dissolution of the Constituent Assembly.

The Constituent Assembly, having performed is duty 0 frame and adopt, on behalf
of the People, a Constiturion, and its orher duties, is dissolved.

266. Provisional laws.

(1) If before Independence Day the Consrituent Assembly has made an instrument
expressed o be a Provisional Organic Law, the insirument zakes effect, on lndependence
Day, as if it were an Organic Law made and coming inio effect on thae day.

(2) Iif before Independence Day che Constituent Assembly has made an instrument
expressed to be a Provisional Act of the Parliament made for the purpose of bringing any
proviston of this Constitution into effective operiion on Independence Day, the instrumend
tzkes effec, on Independence Day, as if i were an Act of the Parliament made and coming
into ¢ffect on that day. '

267. Transitional laws. .-

{1} A Provisional Organic Law or an Organic Law may mike wharever provision seems
necessary or desirable for a smooih transidon from pre-Independence arrangements o

' Semble, “any proposed alicration” was incemdsed,
T Semble, “the Patliamenr™ was ingended —ampare the definition “the Parliamend in Scection Sch, 1L.201)
3 Semble, "Subsection (1) was intended.

-
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arrangements under rhis Consttucon and, in partcular, but withouer hmiting the generality
of the foregoing, for securing—

(2) the immediate filling of offices, and the immediately effective operation of
mmstitutions under this Constiiwtion where there were corresponding pre-
Independence offices or instwtons, and

(8) the conunued effect of acts done or commenced before Tadependence Day
under pre-Independence laws.
(2) A Provisional Organic Law or an Organic Law made for the purposes of Subsection
{1) may declare what were the pre-Independence offices and instirutions that correspond
with offices and institutions under this Constiution.

268. First Governor-General.
If before Independence Day—

(2) the Constituent Assembly has nominated by a simple majority vote, in an
exhaustive secret ballon a person 1o be the first Governor-General; and

(&) Her Majesty, Elizabeth 11, having consented 10 become Queen and Head of
Seate of Papua New Guinca has signified her approval o thar person
becoming the Governor-Guneral,
that person becomes the first Governor-General on Independence Day.

209. First Parliament, clectorates, cic,

(1) Nowwithstanding anything in this Constiunion, but subject 10 Subsecdon (6), the
open and regional electorates for the pre-Independence House of Assembly established
immediately before Independence Day are fhe first open and provingal (as the case may be)
electorates for the Parliamentd

(2) Notwithstanding anything in this Constitution bur subject 1o any Qrganic Law on
national electoral matters—

(a) each member of the pre-Independence House of Assembly in office immed-
iately before lndependence Day (including a member who although he is or
may be disqualificd under Section 37(4)«) of the Papua New Guinea Act
1949-1975 of Ausiralia has been confirmed in his membership by resolution
of the House of Assembly) is che first member of the Parliament for his
elecrorate and shall continue 10 hold office unless or annil—

(1) his scac becomes vacant by virtue of Secuion 104(2)a), (b), (¢}, (4), (¢),
(g} or (B) (normal term of office); ot

{i) he becomes a person who has been convicied of and is under sentence
of imprisonment, or is subject 10 be sentencid (other than a person
who has been released on recognizance o appear and  receive
judgement when called upon), for an offence punishable by imprison-
ment for one year or longer, as in Section 50(1Xa) (right 1o vote and

stand for public office); or

(iii} he becomes disqualificd under Section 103(3)(b) or (d) (gualifications
for and disqualifications from membership); and

(#) the pre-Independence Speaker and Chairman of Committees in office
. immediately before Independence Day are the fint Speaker and Depury
Speaker, respe‘ctively, of the Parliament: and
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() the elecroral rolls in effect immediately before Independence Day are the first
clectoral rolls for the first open and provingial electorares (as the case may be),

(3) The Boundaries Commission shall recommend w the Parliament the number of
open electarates and cheir boundaries for dewermination by the Pariament under Section
125(1) (electorates) as soon as possible after Independence Day.

(4) Unless a general clection o the Parliament s held earlier under Sccuoon 105
(general elections) the term of the first Parliament 15—

(2) the balance of the term of the pre-Independence House of Assembly
remaining unexpended immediately afrer lndependence Day; and

{§) the period up w the first general election held afrer Independence Day and
the first general elecrions shall be held, as directed by the Head of Stare,
acting with, and in accordance with, the advice of the Electoral Commission,
in the months May and June 1977,

(5) If the Parliamen: has not made a determinarion under Secuon 125(1) (efecrorates) in
tume for the first general elections held afrer Independence Day— '

() the number and boundaries of the open eleciorates shall remain the same as
for the previous general elections; and

(6) the number of provincial electorates shall be as determined by an Organic
Law; and

(¢) the boundaries of the provincial electoraizs shall be as determined by the
Head of Swate, acting with, and in accordance with, the advice of the
Boundaries Commission, but so that the boundarics of tlie provincial
clectorares—

(1) enclose all the wrruery of open electorates within each province;, and

{ii) so near as may be, coincide with the boundaries of the provinces as
defined in the Organic Law on Provincial Boundaries and the bound-
aries of the Nadonal Capital Districr as defined in the Organic Law on
the Boundaries of the National Capital Diserice.

(6} U a provincial clectorate consists of two or mare provinces, an Organic Law shall
make adequare provision for—

() the declaration of each province as a provincial elecrorate; and
{&) each electorare 10 be represented by a provincial member,

as soon as practicable afier Independence Day.

270. First Ministry,

(1) The pre-Independence Chief Minister in ofice immediately before Independence
Day is the first Prime Minister,

(2) The other Mimsters of the pre-l::depcﬁdence House of Assembly in office
immediately before Independence Day are the other ficst Ministers.
271. First Judges. .

Nortwithstanding anything in this Constitution—

(a) the pre-Independence Chief Jusrice in office immediately before Indepen-
dence Day is the firse Chief Justice of Papui New Guinea; and

() the Sgnior Puisne Judge in office immediately before Independence Day is
the Firse Depury,Chief Justice of Papua New Guinea; and

121



> rt L X

Ch. No. | Conscitucional Laws and Documents

{¢) each judge in office immediately-before Independence Day is a Judge of the
National Court; and

{(d) each acting Judge in office immediately before Independence Day is an
Acting Judge of che National Court,

on the same werms and conditions that were apphcable o him before Independence Day b
in no case shall his term of office exceed three years from the date of his present
appointment. .

272. Qarhs, afirmation, erc.

(1) Nowwithstanding anything in this Constitution, but subject 10 Section 250 (making
of Declaration of Loyalty, e1c.) and Section 251 (taking certain oaths, etc., by non-citizensy—

{a) the first Governor-General shall ke the Qath of Allegiance and make the
Declaration of Loyalty and the Diclaration of Office; and

(#) the fArst Prime Minister and other Ministers, and the first Speaker and Depury
Spezker, shall make the Declaration of Loyalcy and the Declaration of Office;
and

{(¢) the first Chief Justice and other Judges shall make the Judicial Declararion,

in public on independence Day, ar such place, and in such manner and form, as are direcied
by the Prime Minister.

(2) Uf it is nor practicable for a person referred o in Subsecion (1)(2), (8! or (0) 1o
comply with the requirements of Subsection (1), he shall wake and make the necessary varh
or declarations, or both, as the case requires, at such time and place, and in such manner
and form, as are directed by the Head of Seire, acting with, 2nd in accordance with, the
advice of the Prime Minister,

(3} Any provision of this Constitution preventing a person relersed 0 in Subsection
(1)a), (§) or (¢) from entering upon the dudies of his office undil he has taken che Qath of
Allegiance or made the Declaration of Loyalty, the Declaration of Office or the Judicial
Declaration (as the case requires) is suspended pending compliance with the preceding
provisions of this section.

273. Treaties applying before Independence.

The provisions of Sccrion 117 (treaties, ere.) do not prevent the Head of Scate, acting
with, and in accordance with, the advice of rhe National Executive Council, from making a
declaration that an international commitment, thar, immediately before Independence Day,
applied o the territory at that time knowa as Papua New Guinea or a component part of
that territory may, by agreement, be treated as if 1 were binding on Papua New Guinea for
a period not exceeding five years after thac day.

274. Composition of certain constitutional institutions.

Except where expressly provided otherwise in a Constitutional Law, until 16 Septem-
ber 1985, where a constitutional institution other than the Supreme Courr or the Nadonal
Court is composed of more than one person, the majority of those persons must be citizens,
burt faiture to comply with this section does not invalidate any act of the institution,

275. Chairmanship of tribunal to review internments.

Uniil 16 September 1985 4in addition o persons who are ualified (o be appointed as
Judges of the National Court, a person whe qulds office as a magistrare of the highest grade
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or classification is eligible for appoinument as Chairman of a eribunal appointed in
accordance with Section 245(1)¢) (internment).

SCHEDULES.

SCHEDULE 1.

RULES FOR SHORTENING AND INTERPRETATION OF THE CONSTITUTIONAL LAWS.
PART 1.—INTRGDUCTORY,
Sch.1.1. Applicacion of Schedule 1.

{1) The rules contained in chis Schedule apply, unless the contrary intention appears, in the
interpretation of the Constitution and of the Orgamc Laws.

(2} Unless adopted by law for the purposes, they do not apply 10 any other law.

PART 2. —GENERAL.

Sch.1.2. Meaning of certain expressions.
(1) In this Constitution or 2n Organic Law—
“absolute majority vote”, in relation 1o proceedings in the Parhament, means—
(a) if qualified by reference 10 a cerrain fraction or perceniage, afirmative votes equal

w0 not less than that fractton or percentage of the weal number of sears in the
Parliament; or
() Hf not so qualified, afirmatdive vores equal to more than one half of the toral
number of those seats;
“act” includes omission or faillure 10 acr;
“Act of the Parliamear” means a law {other than a Constitutional Law) made by the
Parliament, and includes a subordinate legislanve enactment made under any such law;
“aler”, in reladon o any provision of this Constirution or any other Jaw, includes repeal (with
or without re-enacument or the making of other provision), amend, modify, suspend (or
remeve a suspension) or 2dd 1o the words or effect of the provision;
“committee”, in relation to the Parliameny, includes a subcommitiee of a comminee of the
Parliament;
“Constitutional Law™ means this Constitution, a law alrering this Constirution or an Organic
l.aw-,

“the country” means the area of Papua New Guinea;

"custom” means the customs and usages of indigenous inhabitant; of the €OUnLry ¢XIistng in
relation 1o the matcer in question ac the tume when and the place in relarion 10 which the
manier arises, regardless of whether or not the custom or usage has existed from time
immemorial; )

“the day fxed for the return of the writs for a general election” means—

{4) in the case of a general election where there is no extension of the time for the
return of any writ or the time for the retyrn of all writs is extended—the day by
which the writs are 10 be returned; and

(&) in any other case—the day by which the majoricy of the writs are to be returned.

“the Declaration of Othce” means a declaration in the form in Schedule 3;

“the Deputy Leader of the Opposition” means the member of the Parliament (if any)
recogntized by the Parliament as being the second principal speaker on behalf of those

-
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members of the Parliament who are not generally commirted 1o support the Government
in the Parliament;

“deliberate judgement”, in relation to an acy, has the meaning and effect atrributed o it by
Section 62 (decisions in “deliberate ;m!gmmf Y, .

"Emergency Regulation” means a law that is made in accordance with Secrion 231 { Emergenc)
Regulationy);

“fiscal year”, in relwion 1w any activity of the National Government, means the period of 12
months commencing on 1 July or an such other date as is fixed by an Acr of th‘

Parliament for the purpose, ;

- . - .y - !

of full capacity”, in selation to a person means thar he is not of unsound mind within the
meaning of any law relating o the custody or protection of the persons or property of
persons of unsound mind;

" '

governmenral body” means— .
(w) the Narional Government; or

. - ¢

() a provincial government body; or ,

() an arm, deparunent, agency or instrumentality of the Nadonal Government or ]
provmaal government bndy, or

{4} a body set up by stature 'or administrative ace for governmental or official purposes;
“Judge” means a Judge of the Supreme Courr or 2 Judge of the Nationa! Court;

“Judge of the National Court” means the Chicf Justice, the Deputy Chiel Justice or a Jlldl,t‘
and includes an acting Judge:

“Judge of the Supreme Court”™ means a Judge of the Narional Couri, other than an acring
Judge;

“the Judicial Declaration” means a decliration in the form in Schedulb: 4;

[
“judicial officer” means a Judge or Mugistrate! of a court within the Narional Judicial ‘iystcm

(other than a magistrate or member of a village court) in his capacity as such; '
“law” includes the underlying law,

“lawyer” meaas a person who has been admined to pracuce as a l2wyer under an Act of the
Parliament,

“the Leader of the Opposidon” means the member of the Parliament (i any) recognized by

the Parliament as being the principal speaker on behalf of those members of the
Parliament who are not gencrally committed 1o support the Government in the
Parliament; .

“local government body” includes @ local government council and a local government

authoriry established under the pre-Independence law known as the Local Government Aut
1963 or any other law;

i ' . .

“medical pracitioner” means a person who has been admited 1o practice as a medical
practiioner under an Act of the Parliameaor,

the Mintsrer™ in relaton 10 any Comstiaional Law, provision, mater or thing, means the

Minister for the dme being adminieering dae Constitational Lavw or pmvision or the

Minister for the time being adminisiering the Constituttonal Law o1 provision thar
governs that maner or thing, as the case-may be; '

“misconduct in office” means misconduct in office as described in Section 27 (responsibifities of
office) or as prescribed by an Organic Law made for the purposes of Section 28 (further
provisions),

“the National Gazeree™ includes any Special National Gazeoe or Nadona Gazete Exrraord-
inzry, and any supplement to a Nuational Gazewe,

“Papua New Guinea™ means the Independent State of Papua New Guineu,
“personal stafl”, in relation o the Governor-General, a Manister, the Leader of the Opposition

or the Deputy Leader of the Opposition, means the staff supplied o him by or under an

Act of the Paclizment at the public expease, not being members of the Narional Peblic
Service in thetr capacities as such;

-

V Semblr, "a membae” woy vaabed—ampare Sobabivisan Vs p
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"prc-lndcycndunn: law” has the same meaning as 1o Scction Sch.2.6 (udoption of pre-Indepen-
dence Liwsy, ‘

“the pre-Independence Supreme Court” means the pre-lndcpundcngc court known as the
Supreme Court of Papua New Guinea, the Supreme Court of the Territory of Papua and
New Guinea or the Supreme Court of the Tersitory of Papua-New Guinea;

“provincial government body” means 2 body declared to be a provincial government body
under the pre-Independence law known as the Provincial Government (Preparatory
Arrangements) Act 1974 or any other law;

“public accounts of Papua New Guinea” includes all accouns, books and records of, or in the
custody, possession or control of, the National Executive or of a public officer, relaiing
to public property or public moneys of Papua New Guinea;

“public moneys of Papui New Guinea” includes moneys held in trust by the Nanonal
Exctunive or z public officer in his capacity as such, whether or nor they are so held for
particular persons;

“principles of natural justice” means the principles referced o in Division HL4 (principles of
natpral jmitice), and where those principles have been aliered in accordance with Section
G0 (development of principles), or by an Act of the Parliamenr, ncludes those principles as
s0 altered;
“public office-holder™ means—
(4) 2 member of any of the Stee Services; or
(8 any ather consiutional office-holder; of

() the holder of any ofice or position established by seatute for adminisiradve or
governmental parposes; or

(4} the holder of any other office or position declared by a staure 10 be a public office;

“the public trustee”™ means the officer (by whatever e known) churged with the duty of
administering deceased intestate estates;

“seat”, in relavon o the Padiament, includes—

() the postion of an clected member, wherher or not the posiuon s fur the tme

being Alled; and

(5) where there is for the time being 2 nominared member appointed in accordance
with Section 102 (rominated memberiy—the position of that nominated member,

“starute” means an Ace of the Parliament, and an Emergency Regulation' and includes a
subordinate legislanve enaciment under any such law;

“subordinate legislative enactment” meaas a regulation or any other instrument (whether of
a legislative nature or not) made under a stature;

“raxation” includes rates, charges and fees and imposis of any kind;

“tme of war” means a period during which a declaration under Section 227 (decliration of war)
is in force;
“the underlying law” means—
(4) the underlying law provided for by an Act of the Parliament under Section 20(1)
(underlying L and pre-Independence siatutes); and .

(6 unat such cmre as there is an Act of the Parlament, the underlying law preseribed
in Schedube 2 (udopiion, etc., of certain laws),

“village court™ means a court referred to in Section 172(2) (estublishment of other courts).

(2) Unless the conrrary intention appears, where an cxpeession is defined for any purpose in this
Schedule, or orherwise in 2 Constitutional Law, then for thar purpose all grammarical variations and
cognare and related expressions are (0 be understood in the same sense.

(3) Unless the contrary intention appears, a reference in 2 Constituconal Law to an institution,
office or other thing shall be read as a reference w the appropnace institution, othice or thing
established or provided for? this Copstitution, or referred 10 in the Preamble to chis Constiturion.

' Semble, " Act of the Parliament ur an Emergency Regulation” was intended.

T Semble, “hy” war cniiiced,
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Sch.1.3. Form of the Constitutional Laws. !

4] The Preamble o this Constiturion {(being the provisions thar end immediately before the
heading to Par: 1. forms part of this Constitution, but expresses general principles and therefore must
be read sub;ect to any other provision of this Constitution, though it may be used as an’ ad w0
interpretation in cases of doubt, i

(2} The heading’ or head-notes w the various sections of @ Constitutional Law do not form purt
of the Law, but other headings and notes Jdo form part of the Law,

(3) Each provision of a Constitutional 1aw akes effect as a Constitucional Law.,

(4) Where a reference in a pravision of a Constitutional Law 1o anorher provision of thar l.aw or
to a provision of another Constitutional Law, is followed by words in brackers describing, or purporting
1o describe, the eflect of the provision so referred to, the description or purported description does
not, unless the contrary is expressed, affect the meaning or effect of the provision so referred (0.

Sch.1.4. Constitutional Laws speak from time to ume.
A Constitutional Law speaks from time o time.

Sch.1.5. Fair meaning to be given o lunguage used.
(1} Each Constiturional Law is intended to be read as a whole.

(2) All provisions of, and all words, expressions and propositions in, a Canstitutional Law shall be
given their fair and liberal meamng.

Sch.1.6. Statements of general principle. )
Where a provision of a Constitntonal Law is expressed o state a proposition “in principle”, then—
{a) an act {(including a legislatve, executive or judicial act) rthat 15 inconsistenr with the
propositien is not, by reason of rhat inconsistency zlone, invalid or ineffectual; but'

(5 tf the acu s reasonably capable of being understood or given eftect to in such a way as not

1o be inconsistent with the proposion it shall be so given effect w, o

Sch.1.7. “Non-justiciable”.

Where a2 Constitetional Law declares o guestion 10 be non-justiciable, the question may not be
heard or derermined by any court or trihunal, but nothing in this section limits the jurisdiction of the
Ombudsman Commission or of any other mbun.xl established for the purposes of Division 111.2

(leadership code). ‘

Sch.1.8. Gender and number,
In a Constitutional Law—
(a) words importing the masculine gender include females; and
{b) words in the singular include the plural and words in the plural include the singular,

Sch.1.9. Provision where no time prescribed.

MWhere no time is prescribed or allowed within which an acv s required or permiied by a
Constiturional Law to be done, the act shall or may be done, as the case may be, with all u)nvcmum
spred and as often as the occasion arises.

Seh. ! WExercise and performance of powers and duties.

.1 here a Consututional Law confers a power or imposes a duty, the power may be exercised,
ur e duty shall be petformed, as the case inay be, from (ime o tme as o¢casion requires.

{2} Where a Constitutional Law confers a power or imposes a duty on the holder of an office as
sucs, the power may be exercised, or the dury shall be performed, as the case may be, by the holder
(whclhcr substanuve or other) for the time Lemg of the office. 1

(3) Where a Constitutional Law confers a power to make any instrument or decision (other than
a decision of a court), the power includes power exercisable in the sume manner and subject o the
same conditions {if 2ny) ro alter the instrument or,decision.

-

v Semble, "headings” was inended.
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(4) Subject to Subsection {3), where a Constnutional Law confers a power 0 make an
appointment, the power includes power w remove or suspend a person so appointed, and © appoint
another person temporarily in ‘the place of a person so remaved or suspended or, where the appoiniee
15 for any reason unable or unavailable 10 perform his duiies, o appoint another person temporarily in
his place,

(5} The power provided for by Subsection (4) is exercisable only subject 1o any conditons o
which the exercise of the oniginal power or appointment was subject.

Sch.1.1l. Determinarion of appropriate authoricy®.

Where a Constitutional Law refers (o “the appropriate Permanent Parliamentary Committee”, che
Parliament shall determine which Permanent Parliamentary Committee is the appropriare committee
for the purpose and where the Parliament fails 10 do so tae Speaker may so determine.

Sch.1.12. Power of majority of more than two persons, and quorums.

(1) Where a Constitutional Law requires or permits an act or thing to be done by more than (wo
persons, a majority of them may do it

(2) Subsection (1) daes noe affecr 2oy requirement of a quorum, and, subjecr o Subsection (3),
where no quorum is prescribed for a body the quoram s the full mcmhcrshlp uf the body.

(3) A power conferred by a Constitutional Law, otherwise than on the body in question, to
determine the procedures of 2 body includes power w derermine a quorum.

4) The exception contaned in Subsection (3} does not apply 1o the National Executive Council.

Sch.1.13. Actainment of age.

For any purpose of a Constitutional Law, a person arains a cerrain age ac the first moment of the
refevant anniversary of his birch.

Sch.1.14. References to serics.

{1) Where in a Constirutional Law a reference is made 1w a series by reference w two sumbers,
one ar the beginning and one ar the end of the senes, cach of those numbers forms parr of the series.

(2) The reference in Subsection (1) to numbers include, where the elemencs of a series are
identified by letrers or in some ather manner, references 10 letters or thar other means of identification.

Sch.1.15. Residence.

(1) Where in a Constitutional Law there is a requirement for any purpose of permanen residence
or of continuous residence in a place (including the area of Papua New Gumea) an Organic Law may
provide that—

+

{s} periods of temporary absence from thac place shall be counted as periods of resideace in
thar place; or

)] periods of temporary absence from-thar place shall not be counted as periods of remdcncc
in that place bur otherwise do not affect the continuity of residence.

(2) In Subsecnion (1), “temporary absence” muans, subject w Subsection (3), absence for
temporary purposes with the intenton of returning.

{3) An Organic Law may further provide for the definition of classes of absence chat constitute or
do not constitute temporary absence for the purpases of any provision of a Constitutional Law.

Sch.1.16. Effect of time limits.

(1) Where in a Constitutional Law a time limir is imposed for the doing of an act (whether che
provision is mandamry, directory or permissive, and whether it is positive or negative), and in a
particular case it is ot practicable to comply with thar limitation, the period shall be deemed to be
extended by whatever period 1s necessary w0 make comphance pracucabie .

(2) The operation of Subsection (1) is not excluded by a provision thac unqua[:ﬁtdly specifies a

! Semble, “appropiisate Fermanear Parlismeniary Comminec” was miended.
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Sch.1.17. Repeal, etc.

(1) The repeal of a Consntutional Law or a part of a Constitutional Law docs nor— .
{(«) revive anything (including a stauie or any part of the underlying law) that was not 0
force or existing immediately before the repeal ook effect; or

() aflect the previous operation of the repealed provisions or anyrhing duly done or suffered
under them; or !
»
affect any right, prividege, obligaiion o liability aequired, .uuuui or incurred under the
repraled provisions; ur

{¢

—

{

—r

affect any penalty, forfeiere or punishment incurred in respect of an offeace commitred
against the repealed pravisions; or

(¢) affect any investgation, legal proceeding or remedy in respect of any such right,
privilege, obligarion, liability, penalty, forfeiture or punishmem,

and any such investigation, legal proceeding or remedy may be insttuted, continued or enforced, and
the penalty, forfeiture or punishment may be imposed, as if the repealed provisions had continued | in
force,

(2) In particular, the repeal of a Consditurional Law or a part of 2 Constitunional Law dees not—!
(u) affect any lability under Division 1.2 (feadership code); or

(6) prevent the Ombudsman Commission ¢r any other tribunal established for the purpose
of that Division from investigating any act,

1o which the repealed provisions were relevant.

(3) Where a Coastirutional Law or a part of a Constirarional Law is repealed and re-enacted (with
or without modification), references inany other law 1o any of the repealed provisions shall, unless the
contrary intention appears, be read as a reference w the amended or replaciog provision.

(4) In this section, “repeal” includes revocation, suspension and expiry.

Sch, 118, Disallowance, ctc. . . .

(1) Where a Constitutional Law provides thar a law may be disallowed, the disallowaace 1zkes,

effect in the same way as a repeal of a provision of a Constitutional Law takes efect except tha, if the
disallowed law aitered any ocher law, the disallowance revives the other law ac in furce before the
alteration.

{2) For the purpose of Subsection (1), a refusal or failure by the Parliament 1o confirm, approve!
or extend 3 law that requires such confirmarion, approval or extension has the same effect as a

disallowance.

Sch.1.19. Independence.

Where a Constirunonal Law provides chat a person or iastiturion is noc subject 1o control or

direction, or atherwise refers to the independence of a person or institution, thae provision does not

affect— -
{4) conteot or direction by a courr; or

(5 the regulauon by or under a Constitutional Law or an Act of lhr Parliament, of the
exercise or performance of the powers, funerions, duties or responsihilities of the person
or nstiunon; or

(¢} the exercise of jurisdiction under Division 111.2 (feadership code), Subdivision VI1L 1B (the

Auditor-Generaly, or Subdivision VIIL.1.C (the Public Accounts Commatice),

and does not constitute an appropriation of, or authority o expend, funds.

Sch.1.20. Regularion of acts, etc.

A provision of a Constitutional Law thar provides for the regulution of an acr or thing does not
extend to prohibition, whether in law ¢r in effect.
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ParT 3.—SPECial PROVISIONS RELATING TO THE OFFICE OF HEAD OF STATE.

Sch.1.21. “the Head of State”; “the Governor-Generai™.
For the avoidance of doubx, it is hereby declared tha—
{«) 1n this Consatuiion-—

(1) a reference to “the Head of St is a reference to the Queen amd Head of Stue
of Papua New Guinea for the tme being and includes a reference w the person
or persons exercising sovereignty over the United Kingdon of Grear Beirain and
Northern Trelamd in the event of the yourh or incapacity of the person in that
sovereignry, and

(11} a reference o “the Governor-General” does not include a reference 1o the Queen
or the person exercising sovereignty over the United Kingdom of Great Britain
and Northern Ireland; and

(i) a reference 10 “the Head of Stare™ is a reference to the Queen or a person
exercising sovereignty over the United Kingdom of Great Briain and Northern
frelund or, where such 2 person does aot act personally, 10 the Governor-General
as the representative of the Queen or that person; and

{5 the question, whether in performing a funceon or carrying ouwt a dury as Head of Seare
the Governar-General s acting in accordance with the will or opinion of the prrson
exercising sovercignty over the United Kingdom of Grear Brinain and Northern Ireland,
is non-justiciable and 1s not subject 1w the juesdiciion of the Ombudsman Commission
or any other person or authority.,

SCHEDULE 2.

Sce, 18, .
ADOPTION, ETC., OF CF.R'I:AlN LAWS.
PART 1.—=CUsTOM.

Sch.2.1. Recogmition, etc., of custom.

(1) Subject 1o Subsections (2} and {3), custom is wdopeed, and shall be J]lj)“('(-l and cidorced, ay
part of the underlying law.

(2) Subsection (1) does oot apply in respece of any cusiom thae s, and to the excent thar ir s,
inconsistent with a Constitunenal Law or a statute, or repugnand o the general principles of humaniy.

(3) An Act of the Parliament may—

(«) provide for the proof and pleading of custom for any purpose; and

{8) regulate the manner tn which, or the purposes for which, custom may be recognized,
applied or enforced, and

(0) provide for the cesolunion of contlices of custom,

>

PART 2 —RECEPTION OF A COMMON LAY, ETC,

Sch.2.2. Adoption of a common law,

(1) Subject to this Part, the principles and rules that formned, immediarely, before Independence
Day, the principles and rules of common law and equity in Exgland are adopeed, and shall be applicd
and enforced, as part of the underlying law, except if, and 0 che exrent thar=

()} they are consistent wirh o Constitutional Lyw or 4 statare; or

(4) they are inapplicuble or inappropriate 10 the circumseances of the country from nme o
nme; or

! Sce, alsu, Scenon 83, which 1o snbe extear duplicares this pravision.
-
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() in thew application o any pardcalar mateer they are inconsistent with custom as .;dupml
by Pare 1.

(2) Subject 1o Subsection (114, (5 and {¢), the principles and rulis adopted under Subsection (1)
include principles and rules relating 10 the Royal Prerogacive, except insofar as they provide {or—

{u) a power to declare martial law; or
(5) a power to grant lewers of denization or similar privileges; or

{7} 2 power 10 do any other act, provision for the doing of which is made by a Constitutional
Law or an Act of the Parliament.

¢
(3) The principles and rules of common’law and equity are adopiec as provided by Subsections (1)
and (2} notwithstanding any revision of them by any swtute of England that does not apply in the
country by virtue of Section Sch. 2.0 (adoption of pre-Independence luws).

(4) In reladon 10 any parcicular question before a courr, the operation of Subsection (1)(6) shall be

determined by reference, among other chings, o the circumstances of lhr_‘ case, including the fime and
place of any relevant transaction, act or cveni.

PART 3 —DEVELOPMENT OF AN UNDERLYING LAw FOR PAPUA NEW GUINEA.

Sch.2.3. Development, etc., of the underlying law,

(1) 1f in any particelar macer before a count there appears 0 be ro rule of law that is applicable
and appropriate to the circumstances of the counry, itis the duty of the National Judicial System, and
in particular of the Supreme Court and the National Coun, w formulate an appropriare rule s part of

the underlying law having regard— .

{(2) in particular, to the Nanonal Goals and Disective Principles and the Basic Social
Obligations; and .

{8) w Division 1113 (bavic righn); and

€) 0 analo i(.'S 10 De drawn rom relevant staiuees and cusiont; an :
log be d f levant statuees and ;and

'
(4) 1o the legislation of, and 10 relevant decisions of the coures of, any couniey that in the
" opinion of the court has a legal sysiem similar to that of Fapua New Guinea; and

() 10 relevand decisions of courts exercising jurisdiction in or in respece of all or any pard of
the country at any rime,

and to the circumstances of the country from time 1o tme.

(2)  in any court other than the Supreme Cournt 2 question zrises that would involve the
performance of the duty imposed by Suhsection (1), then, unless the question is wrivial, vexatiaus or
irrelevant— .

{«) in the case of the National Court—the court may; and

. (&) in the case of any other court (not being a village court—the court shall,

refer the mater for deaision w the Supreme Court, and take whatever other action (including the
adjourament of proceedings) is appropriate.

Sch.2 LJU icial development of the underlying law.

n &l cast's itis the duty of the Nutional Judicial Syseem, and (.'sp(ul“y of the Supreme Court and

rienal Cour( 1o ensure that, with due regard to the need for consistency, the underlying law
develops as a coherent system in 2 manner that is appropriate to the circomstances of he country from
time 1o time, except insofar as it would not be proper 1o do so by judicial act. .

Sch.2.5. Reports on the development of che underlying law.

In their reports under Section 187(1) (reports by Judges), and in any report under Section 187(2)
(reports by Judges) if in their opm:on it 1s desirable to do so, the Judges shall comment on the stare,
switability and development of the undcrlymg law, with any recommtnda.:ons as o improvement that
they think it proper o make
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PARE 4.—ADOPTHON OF CERTAIN STATUTES.

Sch.2.6. Adoption of pre-Independence laws.
(1) 1n Subscction (2), "pre-1ndependence law' meani—
() a faw (inchading a law that had oor yer come o operaion) thae wad repealed by ehe Laan
Repeaf At 19419 nde by the pre-hindependence Howse of Assembly for Papua New
Guinea, and cludes—
(1) a taw thar was, and to the extent that it was, continued in force under or by virtue
of any such law; and

{i1) a purported faw that might have been (but had not been declared by a court 1o be)
invalid by reason of a failuse 10 comply with any other law in respect of the
manncr of irs assent,

other than such a law that was repealed or superseded, or had expired or was spent,
before the commencement of the Lawy Reped Act 1975 and

—
o~
=

the laws of Australia spectied in Part 1 of Schedule 5 as in force in the country
immediately before Independence Day; and

() the laws of England specifted in Part 2 of Schedule $ as in force in the country
immediately before Independence Day; and

() suburdinate legislanve enacuments under any such laws that were in force in the country

immediately before the repeal, or immediarely before Independeace Day, as the case may
be. )

(1 Subject w any Constitutional Law, all pre-lndepeadence laws are, by vinue of dhis section,
adopred as Aces of the Parliament, or subordinate legislative enaciments under such Acts, as the case
may be, and apply to the oxtenr w which they applied, or purported 10 apply, immediaiely before the
repeal referred to in Subsectton (1)(a), or immedacely betore Independence Dy, as the case may be.

(3) For the avoidance of doubn it is hereby declared thar where a pre-ladependence law o which
Subseerian (2) applies has not been brought into operation, and does not ieself express a date on which
i is to come 1nto operation, it niay be brought into operation—

{«) in the case of an Ace—on a date 0 be fixed by the Head of Sure by norice published in
the Narional Gazene; and
(6) in the cuse of a subordinae legislative enactmeni—by publication in the National
Gazene,

Sch.2.7. Adapration of adopred law,

{1) A law adopted by Section Sch.2.6 (wdoption of pre- Independence Lius) wakes effect subject o such
changes as 10 names, utles, offices, persons and institotions, and to such other formal and
non-substantive changes, 45 arc nccessary (0 adapt it o the drcumsiances of the country and to the
Constiturional Laws,

{2) A Constitvtional Regulation may prescribe chuanges o be made for the purposes of Subsection
(1) and any such regulation is conclusive as 0 the changes so preseribed, but no emission o prescribe
a change affects the generality of that subsection,

(3} A question as 1o a change 1o be made for the purposes of Subsection (1) is not a question
relating 1o the interpreration or application of any provision of a Constitutional Law within the meaning
of Secuion 18 (eriginal fmerpretasive jurisdiciion of the Supreme Court), but this subsection does not affect
the operation of Section 19 (special references to the Supreme Court),

PART 5.--]UDICIAL PRECEDENT,

Sch.2.8. Effecc of Parc 5.
{13 Nothing in this Past aficers aor is intended w allecr, excepr 1o the exten specifically set out in
this Part— .
() the legal docirine of judicial precedent (also known as stare decisis); or
(&) the principles of judicial comity; or

() the rules of private international law (also known as conffier of Lewsh; or
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(o} the legat doctrine known ay rey judicats,

or the further development and adoprion of those docurines, prnciples and rules dn accondance wuh
Parc 3 of this Schedule (development o/.m underlying Law for Pupra New Guinca).

(2} Excepr as provided by or under an Ace of the Parliamen, this Pare docs not apply w o in
respect of village courts.

Sch.2.9. Subordination of courts. !

{1} Al decisions of law by the Supreme Court are binding on all ather courts, but not an useli,

(2) Subject 10 Section Sch.2.10 (conflici of precedents), all decisions of law by dhe National Court are
binding on all other couns (other than the Supreme Court), but not oe iself {excepr insofar 2s a
decision of che National Court constituted by maore Judges than one is of greater authory llmn a
decision of the Court constituted by a lesser number), ‘

(3) Subjece o this Pacr, all decisions of law by a court uther chan e Supreme Coune or the
National Court are binding on all lower courts,

(4) In Subsecuon (3), "lower courr”, in relation w a macter Iwfore a ceurt, means a coure o which
proceedings by way of appeal or review (whether by leave or as of right) Lie from the first-mentoned
courr in relation 1o the matter, , .

Sch.2.10. Conflict of precedents.
(1) Where i appears to a court other than the Supreme Courd or the Nadanal Court ihac—

{w} there are more decisions of law than one that are otherwise hinding on it by virtue of the
preceding provisions of this Pact and thay, in relation o the macer belore i, the decisions
are conflicting; or

(&) a decision of law that is atherwise binding on i by virte of the preceding puwlsmns of
this Parc and thar is orherwise applicable o the mateer before it—

OY 15 noz, or is 1o looger, appropriae 1o the circumstances of the country ar of the
matter; o1

(11) ls inconsistent with any custom that is part of the eoderlying law and iy Jpphuhh
in relation to the matrer; or

(i) is seriously inconsistent with the e nd of the adaptation and development n[ the
law 1n other respects, H

then unless the question is crvial, vexatous or irrelevam the courn muay, and shall i so reque yui by 2
party 1o the macer, stawe a case o the count thar made the decision or decisions or the equivalens cou,
or it there be no such court o the National Court, aad 1ake wharever sther acaon tincluding ihl
adjournment of proceedings) 1s appropriate,

(2) Where a case 15 stated in accordance with Subsccuion (1), the court 1o which it is stared may
require of permit the Minister responsible for the National Justice Administration 0 be represented
by counsel 10 assist the court,

Sch.2.11. Prospecuve over-ruling. !

“ (1} Subject to any decision of faw chat 1y lnndm;,, upoa it, i over-tuling a decision of law or in
making 2 decision of law thac is contrary 1o previous practice, doctrine or sccepied cusiom, court may,
for a special reason, apply its decision of law only o siwations occurring after the new dulslor;.

(2) In the circumstances deseribed by Subsection (1), 3 court may apply w z situation a decision
of law that was over-ruled after the occurrence of che situation, or a practice, docirine or ('US[(:}I’I‘I thar
was current or accepted ar the ume of the occurrence of any relevant transaction, act or evenc

(3) In a case 10 which Subsection (1) or (2} applics, a court may make irs decision suhjcc: to such
conditions and restriclions as (o it seem Just.

Sch.2.12. Ouiuside decisions.

{1} For the purposes of this section, except i a marrer before the Supreme Coun or the Natmnnl
Court—

{«}a decision of law by a Full Courr of the pre- lndcpcndcnu. Supreme Cour: siting in
accordance with the pre-lndependence law reladng 1o sitrings of the ‘:,uprcrm_ Court, or
a decision of law on appeal from 2 decision of that court, has the same binding fnru. as
a decision of law of the Supredie Cotenr; and
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(b) a deeision of law by 2 pre-Independence Supremie Court sitting otherwise than as a Full
Court, or a decisian of law on appeal from a decision of that court, has the same hinding
force as o Jdecision of law of rthe National Court,

subject w any decision of law of the Supreme Coutt or the National Coure, as the case may be, 10 the
contrary, but otherwise no decision of Jaw of 4 court or tibunal that was not established within the
National Judicial System is hinding on a court within i,

{2} Subsecrion (1) dous not prevent recourse o the decisions of law or the opinions of couns ar
eribunals outside the Natonsl Jodicial Sysiem tincluding courts or ribusals of junisdictions other than
Papua New Guinea) {or their persuasive value,

PART 6.—THE Law Reiory COMMISSION,

Sch.2.13. Establishment of the Commission.

. S . .
(1} An Act of the Parliamene shall make provision for aed in respect of o Law Reform
Commission,

(3 Only citizens may be members of the Commassion,

Sch.2.14. Special functions of the Commission.

1n addition w its other tuactions and responsibilices under aoy faw, it is a special responsibility of
the Law Reform Commission o snvestige and report oo the Parliamens and to the Nadonal Exceurive
on the development, and on the adaptation o the cireumasrances of the country, of the underlying law,
and on the appropriztencss of the rules and priociples of the underlying law o the circumstances of the
counary from Gme 1o e

SCHEPIE 3

Sec. Sch.1.2¢1).
PECLARATION OF QFFICE.

i, codo promee and dedline e 1wl well il talv seive the
Lndepeanlent Saare of Paprse New Guimeaand i Peaple inthe othee of

SCHEDULE 4.

Sce. Sch.1.2(1).
JUDICIAL DECLARATION.
1, , do promise and declre dhac 1 owill well and eraly serve the
Independene Sate of Papus New Guinea and its Peaple in the ofhiee of , thut
U will o all dhings uphold the Constitution and the laws of the Independent St of Papua New

Guinea, and® 1 will do right w all manner of people s accordance therewith, withour fear or favour,
affecaon or ill-will.

-~ -

U Semple, “that” was omicred . %
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SCHEDULE 5. '

Sec. S¢h.2.6, . :

ADOPTED LAWS OF OTHER COUNTRIES' '
PART 1.—AUSTRALIA. :

Contirernsal Shelf (Living Nutural Resources) Aet 1968—Sections 9 and 14 oalv,

Explosives Act 1901-19732,

Judiciary Act 1903-1969—Section 84 only.

Marine fnsarance Act 1909-1966.

Navigation Act 1912-1973.

Patents Aer 1903-1973—Secrion 123 only®.

Petroleum (Submerged Lands) Act 1967 1968—Section 11 only.

Nutionality and Citizenship Act 1948- 1967 —Secuion 3(3) only*.

Seamen's Compensation Act 1911-1972-Section 4 only (in relation to a ship regisiered i the cou'mry
under the Merchant Shipping Aar 1894, as amended, of England).

Seamen's War Pensions and Aflowances Act 1940-1974.
Submarine Cables and Pipelines Protection Act 1963-1973.

Part ) —ENGLAND®.

Merchant Shipping Act 1894, C R
Merchant Shipping Act 1897, ) :
Merchant Shipping (Liability of Ship owners and Chhers) Act 1900,

Merchant Shipping Act 1906. ) '

' Many of these reterences are incorrecn, On thie sxsumption that the adopred Ausiralisn Aoy were niended 10 be adopted
a3 in torce inmediatelty betore Independence Day (e Seciion S h2.6), snd subject to toatnotes 209 below | i seems that
Schedule 3 should read as follows :—

ADOFTED LAWS OF OTHLER COUNTRIES.,
. Panl L. —AUSTRALIA. ,

Naoie: A reterence in this Pact wo an Avedl Austradia is o be read a5 a gelerence to that At as in force immediately Beloare

{ndependence Day, i
Continental Sbelf (Living Nutural Rerowrer} Av 196B—deuiions ¥ and 14 only.
Explesiver At 1961,
Judiciary Aa 1903—Sexdion 84 only.
Marine Insurance At 1909,
Narignality asd Citizebig Acr 1948 —Scciion 3¢3) only
Navigation Act 1912, .
Patents Al 1952—Section 123 wnly,
Petroleum (Submerged Landi} Act 1967 —3catian 11 unly.
Seameny® Compensation A 191 1—Section A only (in welation w a ship registaed in dhe counny umler the Mewum

Shipping Act, 1894, 41 amended, of England).

Seamant’ War Praions and Allauances Aa 1940,
Submarine Cabley and Pipeline) Protection At 1963,

|

I'ak1 2.—ENGLANLE

Merchant Shipping Act, 1894, +

Meschant Shipping Ace, E897.

Merchant Shipping {Liability of Shipuwners and Cihens) Aca, 190,

Merchane Shipping Act, 190G,

Merchant Shipping Ace, 1911,

Marivime Conventions Ace, 1911,

Merchanmt Shipping Ace, 1921

Fees (Increase) Act, 1923, '
2 Semble, " 1901 was an evror for “19617,
3T herr was a1 Parenn Aal 103, However, i way iop

caledd sk veplaced by the FPatents Aas 1992, which was io Lao amiended fas

shown in Schedule 30 in 1973, However, | B LUG S Act sod the 1992 Ave connsined 2 Secoon 123 which deals
the same subjece-matied, dthough i dubercm ways,

* The otiginal “Naciooalality and Citizenship A<c” was re-titded “Citizenship Ace” in 1969 and “Australian Citizeaship Act” in
1973, - . . '

% Since the imperial Merchant Shipping "Act included, in 1973, 4 number of amending Acis that were oot listed in Pacd 2 of
Schedule 3, it seems that, in spie of Seceion Sch.2 .G ¢), the Constitution wat selective in the degree w which iv adupeed

hem "ay in force immediately before Independeace Pray™.
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Merchant Shipping Act 1911
Muritime Conventions A 1911.
Merchant Shipping Aci 1921,
Feer (Increase) Aet 1923,

-y Ay
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