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A BILL
emu!m’
An Act to make prowsmn for the appointiment of members of
the Electoral Commission; for the establishment of a Secretarint

. for the Electoral Commission; and for matlers incidental
thereto and connected therewith

ENACTED by the Pacliament of Mulawi as follows—

PART [—PRELIMINARY *
Shon title 1. This Act may be cited as the Clectoral Commission Act,
1908.
Inerpretation 2. Inthis Act, unless the context otherwise requires, the sevenil

words and expressionus used in this Act shall have the same mean-
ings assignad ta them in the Constitution and the Parliamentary and

N, 3t of 1993 Presidential Elections Act, 1993, and the following additional words
shall have the following meaning—

“Chief Elections Officer” means the Chief Elections Officer
: appointed under section 12,

PART [T—S8TATUS AND MEMBERSHIF OF THE COMMISSION

| Legal 3. The Commiission shall be a hody comorate with pempetual
i ﬁ?‘:‘;;’q‘:ﬁy succession and a common seal and be capable of-—
- of the (@) acquiring, holding and disposing of real and pzrsonal
. - Commission propeny;

(b) suing and being sued in its own name; and

(c) doing or perfonning all such acts and things as bod:cq
corporale may by law do or perform.

Appointment 4.—(1) The President shall, subject (o the Constitution and in
of member

e 0 consultation with the leaders of the political parties represented in
Commission  the” National Assembly, appoint suitably qualified persons to be
members of ihe Commission on such terms and conditions as the
; , Public Appointments Committee of Parliament sha|l detecinine.
: »
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Electoral Commission

A2 The remuneration and any atlowance of a member of u c
Comumission may not be reduced during his period of office without
his consent, ind may be increased at such intervals as the Public
Appointments Committee of Pnrliament may determine,

(3) A member of the Comumission may resign from his office 2
apy:time: by notice in wrlung to the Prusident,

5. No person who is a candidate in any clecuon or is a serving

eroployee of the Commission shall be eligible to be appointed a
member of the Commission or any of its committees.,..

6.-—(1) Every individual member and cmployuc of the Com-
mission shall perform the functions and exercise the powers proviz-
ed for in this Act independently of the direction or mtcrferencc of~-

(a) any public officer,

(b) any organ of the Government;

(c} any political party;

(d) any candidate; ‘or

(e} any person whaosoever or ur-bauamon whatsoever;

Provided that for the purpose ounly of accountability the Co:ui-
mission shall be answerahle, and report directly, o the President v
the . overall fulfilment of the functions and powers of the
Commission,

(2) Upon assuming his office or immediately thereafter, every
member of the Commission shall take an oath of ofﬁce before the
Chief Justice in the prescribed form,

7.—(1) Tor the beller carrying into effect of its functions; the
Commission may establish such number of committees as it shill
deem appropriate, to perform, subject to section 9, any of its fus.c-
tions and carry out such other responsibilities as the Commiss:
may direct. ‘

(2) A committee of the Commission may consist of either mern-
bers of the Commission only or members of the Cornmission &nd

such other suitably qualified persons as the Commission may decn
- i

- '(3) The Commission shall appoint the chairtnan of ¢ach commit-
tec from only amongst the members of the Commission.

(4) The provisions of this Act relating to meetings of rhe

Commission shall apply mutatis mutandis to the meelmgs ol 18
committees.
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Electoral Commission

($) Bvery committee of the Commission shall act in accordance

withi :my directions gwcn to it in wnung by the Commission.

Funclions and

PART [II—=FUNCTIONS AND POWERS OF TIIE COMMISSION
8.—(1) In addition to the broad functions and powers conferred

powens of e ~ony the Commission by the Cnnuumuon and, sub]ect to’ the Consti-
 tution, the Commission shall exercise gencral diféctiur: and super-
vision over ihe conduct of every election and, withom prejudice to

the generality of such functions aad powers, it shall have the fol-
' . lowing further. functions—

Cot w niksion

No..24 of 1996

.

Mt e ALt

(a) to determine the number of constituencies for the purposes
of elections;

(b) to undertake or supervise the dcmarcauon of boundaries of
conslituencies; A

(c) subject o the Local Government Elections Act, 1996 and
any other written law relating to local govemment elections, to
undertake or supervise the demarcation of wards far purposes of
local government elections and to determine the number of such
wards; but so however that in demarcaung wards the Commission
shall have repard to population density, geographical features,
easy corununication and the -wishes of the peigsle, and shall

ensure that ward bounklaries do not cross local authority bound-
aries;

(d) w organize and direct the registration of voters;
(¢} to devise and establish voters registers and bollot papers;

(/) to print, distribute and take charge of ballot pupers and vot-
¢rs registers;

(g) to approve and procure bhallot boxes;
(1) 1o establish and operate polling stalions; E

(i) to establish security conditions necessary for the conduet of

every election in accordance with any written law giwerning elec-
tions;

(/) 10 promote public awareness of electoral inziters through

the media and other appropriate and effective mears and Lo con-
duct civic and voter education on such matiers:”

(k) to promote and conduct research into electozul matters and

into any malter pertaining to its functions and to publish the
results of such research;

(D to perform the functions conferred upon it by or under any
written Jaw; and

(m) 10 take measures and to do such other thin 28 as are neces-
sary for cmduclmg free and fair clecuons
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Electoral Conumission

(2) For-purposes of discharging the functions and exercising the
powers.conferred upon it by the Constitution, this Act or any other
written law relating to elections, the Commission shall freely com-
municate with the Government dnd any political party or any candi-

date, person ot organization.

9.. The. Commission may delegate to any of its comnulxecs e
Chief Elecuons Officer or other employce of the Commission all or

_any of its powers and functions.

10. Subject Lo the Constitution and ta section 1} (3), any vacan-
cy in the membership of the Commission shail not affect its deci-
sions, the performance of its functions or the exercise of its
powers under the Constitution, this Act or any other written law.

-

PART [V—MEETINGS OF TIE Cor.n.uss:on

11.—(1) The Commission shail meet at such place or p!aces and
al such time or times as the Chainman may determine;

Provided that the Chairman shall canvene a meeting within four-
teen days of receipt by hirn of a request in writing signed by the
majority of members of the Commission and specifying the purpose
for which the meeling is to be convened,

(2) The Chairman shall take al} reasonable steps to ensure ‘that
every member of the Commission is given due and adequate notice
of every meeting of the Commission.

{3) The quorum at every meeting of the Commission sha]l be
fifty-one per centum of the mernbers of the Commission.

(4) The Chairtnan shall preside at all meetings of the
Commission.-In the absence of the Chairman the meinbers present

and forming a quorum shall elect one of their number to preside
aver the meeting of the Commission.

(5) At any meeting-of the Commission, the decision of the
Commission an any mattershall be that of the majority of the mem-
bers of the Commission present and voting; and at all such meet-
ings, the person presiding shall have, in the event of an equality of
votes, a casting vote in addition to his deliberative vote.

(6) Subject to the Constitution and this Act, -the Commission
shall have power 1o regulate its own procedure by standing orders
and the procedure of any of its committees and mnay vary. suspend
or revoke any such standing orders.

(7) The Chief Elections Officer or such other employee of the

Commission as the Commission may designate shall be, the ‘secré-

tary to the Commission or at the meetings of any of its commigtees.”
H .
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6 Eleetaral Commission

(8) Minutes of each meeting of the Commission or a commitlee
of the Commission shall be kept by the secretary and shall be con-
(irmed at the subsequent meeling of the Commission or committee,
as the case may be. :

PART V—:.-MANAGEMENT .

Appoinanent of  12.~~{1) The Commission shall appoint a suilatly qualified
Chief Elections person to be Chief Elections Officer upon such written terms and
Qtticer - conditions as the Commission may, in its discretion, detennine.

(2) The Chief Elections Officer shall hold office for a period of
five years and shall be eligible to be re-appointed as Chi=f Elections
Officer for a further period of five years:

(3) The Chief Elections Officer shall be the chief exezutive offi-
cer of the Cornrission and, in the performance of his fuictions and
duties, shall be responsible and answerable only to, ¢ d shall be
under the direction, supervision and control, of the Con.rru'_ssion.

(4) The Chief Elections Officer shall not divuige any information
to any person or,accept or seek instructions from any person in rela-
tion to his functions and duties or the functions or powers of - the
Cominission or in relation (o the conduct of any election.

Appoinument of  13,—(1) The Cornnission shall appoint such other professiona,
gg”“f_;‘i{‘; technical and administrative officers and support suaff as the
rmission |

Commission may deem necessary, subject to such teriny and condi-
tions as the Commission shall; in its discretion, deterrnine.

(2) The Commission may pay to every person in its service,
including the Chief Elections Officer, such remuneration and

allowances and grant {0 evéry such person such fringe benefits as it
may deem appropriate.

. (3} There may be seconded to the Commission such number of
public officers as the Commission may artange with the appropriate

. .uthority responsible for such public officers for such periods and

: on such terrns and. conditions as may be agreed btetween the
Comnussion and the authority concerned.

{4) For purposes of this Act, a public officer who is séconded to
the Commission under subsection (3), shall be.deemed 10 be an
employee of the Commission and shall enjoy the same benefits and
shall be required to comply with the Constitution, this Act and any
other written law relating to elections and any inswruction, orders
and directions of the Cornmission in the same manner &5 & employ-

. ee recruited directly by the,Commidsion under this Act.
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Electoral Commission

(5) The Commission shall deploy persons in its service in such
inanner as it deems appropriate and shall, for each district, con-
stituency, ward and polling station, designate a District Elections
Officer, clections vificers, assistant elections officers, rerurning ofli-
cers, presiding officers, registration officers, polling officiuls and
counting officers in such numbers as the Comrnission shall deem
appropriate for purposes of conducting or supervising elections.

(6) Upon . assuming office, or imunediately thereafter, every
employee including the Chief Elections Ofticer shall take an oath of
office in the prescribed form before a commissioner of oaths and, if

there be no such form, in such form as the Commission shall deter-
mine.

14. The office or post an employee of the Commission shall
automatically become vacant in the event that the employee

becomes a candidate in any presidential, parliamentary or local
government election.

N PART VI—RFINANCIAL PROVISIONS
\ 15.~—(1) The funds of the Commission shall consist of—

(a) such sums as shall be appropriated by Parliament for p.ur-
poses of the Commission;

(b) such sums or assets as may accrie o or vest in the
Commission, whether in the course of the performance by the

Commission of its fFunctions or the exercise of its powers or
otherwise;

() such sums or assets as may accrue lo or vesl in the
Commission by way of grants, subsidies. bequests, donations,

, gifts and subscriptions, from the Government or any other per-
! son, ’

(d) such sums as are derived from the sale of any property, real
or personal, by or on behalf of the Comnission; -

(e) such sums as are received by the Commission by way of
voluntary contributions; and : .

() such sums or assets as-may be donated to the Commission
by any foreign government, international agency or other exter-
nal body of persons, corporate or unincorporate.

(2) TFor the purposes of this section an “external body of per-
) ‘ sons”, means any body of persons, corporate or unincorporated,

formed under or by virme of the laws of any colintey other than
Malawi. . ' e
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g Electoral Commission

(3) The funds of the Commission shall exclusively be under the

. controt of the-Commission and shall be-utilized solely for the pur

poses of this Act in accordance with the written dircetions of the
Cormumission and for no other purpose.

Hooks and 16.—(1). The Commission shall cause to be: kept proper books,
dber E0tt and other réconds of account in respect of receipts and expenditurcs.
audit i of the Commission in accordance with acceptable principles of
rcporsof the - : k . _

Comunissing  2CCOURUNLE, .

" (2) The nccounts of the Comunission shall be audited annually by

the Auditor General or by independent professionzl auditors
appointed by the Commission in consullation with the Auditor
General, and the expenses of the audit shall be paid out of the funds
of the Cotnmission. "'

' {3) The Commssion shall, as soon as practicable, but not later
than six months after the end of the financial year of the
Commission submit to the Minister and publish in the Cazette
annual repont on all the financial transactions of the Commission
and on the work, activities and operations of the Comunission.

(4) The report referred to in subsection (3) shall include a
bulance sheet and an income and expenditure account, and shall be

laid by the Minister before the National Assembly in accordance
cap. 3101 with the Finance and Audit Act,

(5) The Commissian shall at Al times comply with the provisions '
Cap. 3T:01 of the Finance and Audit Act,

Holdings of 17.—(1) All sums received for the purposes of the Commission
2‘:::{;3:; shall be paid tnto one or more banking accounts at such bank or
banks us the Commussion nuy determine, ind no amount shall be
withdrawn therefrom except under the written authority of the
Commission and by means of cheques signed by such persons as are

, authorized in that behalf by the Commission.

(2) Any sums not immediately required for the purposes of the
. Commisson may be invested in such manner as the Commission
: may, in #s discretion, determine.

Finaacial year 18, The financial year of the Commission shall be tt:c period of

twelve months commencing on the 15t July of each year and ending
on the 30th June of the following year:

Provided thag the first financial year may be o period shorter or
longer than twelve months as the Commission shall determine, but
in any case not longer than etghteen months.

. - : . _"
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Electoral Camniission 9

PART VII—MISCELLANEOUS

19. —-—-(l) It shail be the dmy of every relevant or competent pub- Duty 1
lic officer and "public ar-privale. entity to co-operate with the @-wwrae
Commission in its activities and to contribute towards the success of
an election and nof to do anything that might hinder such process. '

(2) It shall be the special duty of-~ S -

() all District Comimissioners, in their respective districts, and
all Clarks of local authorilies, in their respective local authorities,
16 give' the Cormmission und its officers the support and collabo-
ration deemed by the Commission or its officers to be necessary
for the execution of the activities connectad with the conduct of
an election; and .

(b) officers-in-charge of police, in their respective areas of
operation, to take all necessary measures for the maintenance of

" law and order and stability necessary for the conduct of an elec-

tion and to protect and uphoid the rights of all persons under any
written law relating to elections.

20, The Commission may instrwct the Atterney General or any  Legal
legal practitioner 1o provide legal representation 1o the Commission  Mprsentaion
in any court proceedings, including proceedings concerning appeals '
against its decisions on complaints about any aspect of the electoral
process, or to provide general legal advice 1o the Commission.

7

21.  The-Commnission shall, in such manner as it shall consider publicity
appropnale, publish a notice for public imfornnation specifying—

{(a) the location of ils principal office; and

(b) its address or addresses, telephone numbers and other
means of comumunication or contact with the Commission.

22. The Minister may, on the recommendation of the Repituions

' Commission, make regulations for the better carrying out of this
Act.

Part VIH—TRANSITIONAL PROVISIONS
23.—(1) Any person who, at the comnmencement of this Act, is a
member or employee of the Commission, shall comtinue as such

member or employee pursuant to the terms and conditions of his
appointment,

Savings

(2) The validity of any legal proceedings commenced by or
against the Conunission and any thing done or action or decision
taken or made by a court or the Commission or any of its employ-

ees prior to the commencement of this Act shall not be affected by
(his Act. !
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24,—~(1) All property, assets, rights, liabilities, obligations,
agreements and other arrangements (other other than amungements

" - with foreign Governments or other foreign donor agencies) existing

at the commencement of this Act and vested in, acquired, incurred
ar entered into by or on behalf of the Comunission shall, upon the
commencement of this Act, be deemed to have vested in or to have

"been acquired, incurred or entered into by or on behalf of the

Commission and shall become enforceable by or against the
Commission lo the same exient as they were enforceable by or
against the Comnmission before the commencement of the Act.

(2) Where the transfer of any property transferred to or vested in
the Commission under subsection (1} {s required by 2oy writlen law
to be registéred, the Commission shall, within one year from the
cornmencement of this Act or within such other period as the writ-
ten law may prescribe, apply to the appropriate registering authori-
ty for the registration of the-transter and thereupon the registering
authority shall, at no cost to'the Commission or any person by way
of registration fees, stamp or other duties—

(a) make such entries in the appropriate regicier as shall give
.effecl to the transfer; )

(&) where appropriate, issue Lo the Cornmission a centificate of
title or other statutory evidence of ownership of the propenty or
make such amendments on such certificates or in the appropriate
register as may be necessary; and

(¢c) make any nevessary endorsements on such deeds or other
documwents as may be presented to such registering authority
relating to the title, right or obligation concemed.

Passed in Parliament this fifth day of June, one thousand

» ning hundsed and
ninety-eight, (DD

riiament
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