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USER’S GUIDE

In order to assist both the legal profession and the layman in obtaining the
maximum benefit from the District of Columbia Code, a User’s Guide has been
included in Volume 1 of the Code. This guide contains comments and
information on the many features found within the District of Columbia Code
intended to increase the usefulness of the Code to the user.
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CHaPTER 11.

Subehapter I. General Provisions.

Sec.

1-1101 to 1-1103. [Repealed].

1-1104. Bonds required from public contrac-
tors; amount; waiver.

1-1105. Rights of laborers and materialmen to
sue on payment bonds; prior no-
tice of claim required in certain
cages; time limitations, suit to be
brought in name of District.

1-1106. Certified copy of bond and contract to
be furnished on application of la-
borers and materialmen; copy
prima facie evidence of original.

1-1107. Bond not required for contracts less
than $25,000.

1-1108. [Repealed].

1-1109. Retents.

1-1110 to 1-1117. [Repealed).

1-1118. Insurance of District property.

1-1119. Payment of fire insurance.

1-1120. Sewerage agreement with Maryland.

...................... §§ 1-2301 to 1-2346.
National Capital Region Transportation............... §8§ 1-2401 to 1-2477.
..................... §§ 1-2501 to 1-2557.
...................... &8 1-2601 to 1-2611.
................................. [Repealed].
...................... §§ 1-2701 to 1-2708.
...................... §§ 1-2801 to 1-2814,
..................... §§ 1-2901 to 1-2914.
..................... §§ 1-3001 to 1-3005.

CONTRACTS.

Seec.

1-1121. [Repealed].

1-1122. Sewerage agreement with Virginia.

1-1123, 1-1124. [Repealed].

1-1125. Reciprocal police mutual aid agree-
ments — Authorized.

1-1126. Same — Required provisions.

1-1127. Same — Personnel benefits.

1-1128. Same — Supervision of non-District
police in District; enforcement of
Distriet laws by non-District po-

- lice.

1-1129, [Repealed).

1-1130. Special rules regarding certain con-
tracts [Charter Provision].

1-1131. [Repealed].

1-1131.1, Services between United States gov-
ernment and District government.

1-1132. Same — Manner of payment; reim-
bursement for costs of demonstra-
tions.

1-1133. Personal finaneial interest in contract
or transaction prohibited.



§ 1-1101 ADMINISTRATION
Sec. Sec.
1-1134. Automatic data processing — Defini- Subchapter II-B. Equal Opportunity for Local,

tions.
1-1135. Same — Duties of Mayor,
1-1136. [Repealed].

Subchapter II. Minority Contracting.

1-1141. Findings.

1-1142. Definitions,

1-1143. Minority Business Opportunity Com-
mission — Established; composi-
tion; appointment; term of office;
qualifications; vacancies; removal;
oath of office; compensation.

Same — Regulations; disclosure of in-
terest in pending measure; meet-
ings, quorum; voting; appoint-
ment of Chairperson; staff;
records.

Same — Reports.

Alleeation of agency contracts to local
minority enterprises; quarterly
agency reports on contracts;
Council review of goals.

Assgistance programs for minority con-
tractors.

Certificates of registration.

Functions of the Commission.

Advance, partial, or progress pay-
ments.

1-1150.1. Rules proposed by Commission.

1-1151. Severability.

Subchapter 1I-A. Equal Opportunity for Local,
Small, and Disadvantaged Business
Enterprises. [Expired.]

1-1152. Findings.

1-1152.1. Definitions.

1-1152.2. District government contracting
with local business enterprises;
quarterly agency reports on con-
tracts; Council review of goals.

1-1152.3. Assistance Programs for local busi-
ness enterprise contractors, disad-
vantaged business enterprise con-
tractors, and small business
enterprise contractors.

1-1162.4. Certificate of registration.

1-1152.5. Functions of the Commission.

1-1152.6. Rules and regulaions by Mayor.

1-1144.

1-1145.
1-1146.

1-1147.

1-1148.
1-1149,
1-1150.

Small, and Disadvantaged Business
Enterprises.

1-1153.1. Definitions.

1-1153.2. District government contracting
with local business enterprises;
quarterly agency reports on con-
tracts; Council review of goals.

1-1153.3. Assistance programs for local busi-
ness enterprise contractors, disad-
vantaged business enterprise con-
tractors, and small business
enterprise contractors.

1-1153.4. Certificate of registration.

1-1153.5. Functions of the Commission.

1-1153.6. Rules.

1-1153.7. Applicability date.

Subchapter 111, First Source Employment,

1-1161. Definitions.

1-1162, First Source Register created.
1-1163. Employment agreements required.
1-1164. Reports,

1-1165. Rules.

Subchapter IV. Quick Payment Provisions.

1-1171. Definitions.

1-1172. Rules and regulations governing inter-
est penalty payments by District
agencies; computation and pay-
ment of penalties.

1-1173, Interest penalty for failure to pay dis-
counted price within specified pe-
riod.

1-1174. Filing of claims; disputed payments.

1-1175. Required reports.

1-1176. Determination of receipt and payment
dates; construction of rental con-
tracts.

Subchapter V. Employees of District
Contractors and Instrumentality
Whistleblower Protection.

1-1177.1. Definitions.

1-1177.2. Prohibitions.

1-1177.3. Enforcement.

1-1177.4. Disciplinary action; fine.
1-1177.5. Election of remedies.
1-1177.6. Posting of notice.
1-1177.7. Applicability.

Subchapter I. General Provisions.

§ 1-1101. Right of Mayor to contract.

Repealed.

{(June 11, 1878, 20 Stat. 103, ch. 180, § 3; 1973 Ed., § 1-801; Feb. 21, 1986,
D.C. Law 6-85, § 1103(b), 32 DCR 7396.)



CONTRACTS

Cross references. — As to present provi-
sions concerning procurement, see Chapter 11A
of this title.

Legislative history of Law 6-85. — Law
6-85 was introduced in Council and assigned
Bill No. 6-191, which was referred to the Com-
mittee on Government Operations. The Bill

§ 1-1104

November 5, 1985 and November 19, 1985,
respectively. Signed by the Mayor on December
3, 1985, it was assigned Act No. 6-110 and
transmitted to both Houses of Congress for its
review.

Cited in In re KE.W,, 123 WLR 1769 (Super.
Ct. 1995).

was adopted on first and second readings on

§ 1-1102. Contracts in which Mayor personally interested
to be void.

Repealed.

(R.S,, D.C., § 82; June 20, 1874, 18 Stat. 116, ch. 337, § 2; June 11, 1878, 20
Stat. 103, ch. 180, § 2; 1973 Ed., § 1-802; Feb. 21, 1986, D.C. Law 6-85,
§ 1103(), 32 DCR 7396.)

Cross references. — As to procurement
provisions related to contract formation, see
subchapter III of Chapter 11A of this title.

Legislative history of Law 6-85. — See
note to § 1-1101,

§ 1-1103. Contract requirements.

Repealed.

(R.8., D.C., § 80; June 20, 1874, 18 Stat. 116, ch. 337, § 2; June 11, 1878, 20
Stat. 103, ch. 180, § 2; 1973 Ed., § 1-803; Feb. 21, 1986, D.C. Law 6-85,
§ 1103(), 32 DCR 7396.)

Cross references. — Az to procurement
provisions related to contract formation, see
subchapter III of Chapter 11A of this title.

§ 1-1104. Bonds required from public
amount; waiver.

Legislative history of Law 6-85. — See
note to § 1-1101,

contractors;

(a) Before any contract, exceeding $25,000 in amount, for the construction,
alteration, or repair of any public building or public work of the District of
Columbia is awarded to any person, such person shall furnish to the District of
Columbia the following bonds, which shall become binding upon the award of
the contract to such person, who is hereinafter designated as “contractor”: (1)
A performance bond with a surety or sureties satisfactory to the Mayor of the
District of Columbia, and in such amount as he shall deem adequate, for the
protection of the District of Columbia; (2) a payment bond with a surety or
sureties satisfactory to the Mayor for the protection of all persons supplying
labor and material in the prosecution of the work provided for in said contract
for the use of each such person. Whenever the total amount payable by the
terms of the contract shall be not more than $1,000,000, the payment bond
shall be in a sum equal to one-half the total amount payable by the terms of the
contract. Whenever the total amount payable by the terms of the contract shall
be more than $1,000,000 and not more than $5,000,000, the said payment bond
shall be in a sum equal to 40 per centum of the total amount payable by the

3



§ 1-1104 ADMINISTRATION

terms of the contract. Whenever the total amount payable by the terms of the
contract shall be more than $5,000,000 the payment bond shall be in the sum
of $2,500,000.

{b) Nothing in this section shall be construed to limit the authority of the
Mayor to require a performance bond or other security in addition to those, or
in cases other than the cases spectfied in subsection (a} of this section, or he,
through the District of Columbia Minority Business Opportunity Commission,
may waive the requirement for performance and payment bonds in such cases
as he shall determine.

(¢) Any surety bond required by this section shali be executed by a surety
certified by the U.S. Department of Treasury to do business pursuant to § 9305
of Title 31, United States Code, or a surety company licensed in the District of
Columbia which meets the statutory capital and surplus requirements or as
otherwise determined by the Mayor to be appropriate and necessary in the
amount for underwriting such bonds. (Aug. 3, 1968, 82 Stat. 628, Pub. L.
90-455,§ 1;1973 Ed., § 1-804a; Aug. 14, 1973, 87 Stat. 305, Pub. L. 93-89, title
V, § 501; Mar. 29, 1977, D.C. Law 1-95, § 11(a), 23 DCR 9532b; July 23, 1994,

D.C. Law 10-140, § 3, 41 DCR 3053.)

Section references. — This section is re-
ferred to in § 1-1149,

Legislative history of Law 1-95. — See
note te § 1-1141.

Legislative history of Law 10-140. — Law
10-140, the “Bond Surety Amendment Act of
1994, was introduced in Council and assigned
Bill No. 10-358, which was referred to the
Committee on Economic Development. The Bill
was adopted on first and second readings on
April 12, 1994, and May 3, 1994, respectively.
Signed by the Mayor on May 18, 1994, it was
assigned Act No. 10-245 and transmitted to
both Houses of Congress for its review., D.C.
Law 10-140 became effective on July 23, 1994,

Change in government. — This section
originated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
Relating to the Establishment of the District of
Celumbia and its Various Forms of Governmen-
tal Organization in Volume 1). Section 401 of
Reorganization Plan No. 3 of 1967 (see Reorga-
nization Plans in Volume 1) transferred all of
the functions of the Board of Commissioners
under this section to a single Commissioner.
The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C. Code, § 1-211), abolished the
District of Columbia Council and the Office of
Commissioner of the District of Columbia.
These branches of goevernment were replaced
by the Council of the District of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ 714(a) of such Act (D.C. Code, § 1-213(a)),
appropriate changes in terminology were made
in this section.

Definitions applicable. — Section 6 of the
Act of August 3, 1968, Pub. L. 90-445, provided
that, as used in that Act, the term “person” and
the masculine pronoun would include all per-
sons whether individuals, associations, copart-
nerships, or corporations.

Sovereign immunity. — The District has
no immunity from suit by a subcontractor
where District officials fail to comply with this
section by failing to require the prime contrac-
tor to post a payment bond. Campbell v
Cumbari Assocs., 115 WLR 1729 (Super, Ct.
1987).

The District was not liable to a subcontractor
under a third-party beneficiary theory for its
failure to insist that the contractor obtain a
payment bond. District of Columhbia v,
Campbell, App. D.C., 580 A.2d 1295 (1990).

District may not recover for its own
negligence. — Where provision of construc-
tion contract and performance bond required
the contractor to indemnify the District of Co-
lumbia only for losses sustained as a result of
negligence on the part of the contractor, the
District could not recover for damages resulting
either from its own negligence or from acts or
omissions in which it was concurrently negli-
gent. District of Columbia v. C.F. & B, Inc., 442
F. Supp. 251 (D.D.C. 1977).

Subrogation of surety, — Where the only
claimants to monies held by a government
agency are the surety and a defaulting contrac-
tor, the surety who has performed under a
public works performance bond agreement,
upon full satisfaction of its surety obligation, is
subrogated to all of the rights and remedies
which the government might have had against



CONTRACTS

the prineipal had the government heen forced
to complete the project itself. District of Colum-
bia w. Aetna Ins. Co., App. D.C., 462 A.2d 428
(1983).

§ 1-1105

District of Columbia, App. D.C., 441 A.2d 969
(1982); District of Columbia ex rel. Am. Com-
bustion, Inc. v. Transamerica Ins. Co., 797 F.2d
1041 (D.C. Cir. 1986).

Cited in Hartford Accident & Indem, Co. v.

§ 1-1105. Rights of laborers and materialmen to sue on
payment bonds; prior notice of claim required
in certain cases; time limitations; suit to be
brought in name of District.

(a) Every person who has furnished labor or material in the prosecution of
the work provided for in such contract, in respect of which a payment bond is
furnished under this subchapter and who has not been paid in full therefor
before the expiration of a period of 90 days after the day on which the last of
the labor was done or performed by him or material was furnished or supplied
by him for which such claim is made, shall have the right to sue on such
payment bond for the amount, or the balance thereof, unpaid at the time of
institution of such suit and to presecute said action to final judgment and
execution for the sum or sums justly due him: Provided, that any person
having direct contractual relationship with a subcontractor but no contractual
relationship, express or implied, with the contractor furnishing the payment
bond, shall have a right of action upon the payment bond upon giving written
notice to the contractor within 90 days from the date on which such person did
or performed the last of the labor, or furnished or supplied the last of the
material for which such claim is made, stating with substantial accuracy the
amount claimed and the name of the party to whom the material was
furnished or supplied or for whom the labor was done or performed. Such
notice shall be served by mailing the same by registered mail, postage prepaid,
in an envelope addressed to the contractor at any place he maintains an office
or conducts his business, or his residence, or in any manner in which the
United States Marshal for the District of Columbia is authorized by law to
Serve summons.

(b) Every suit instituted under this section shall be brought in the name of
the District of Columbia for the use of the person suing, in the Superior Court
of the District of Columbia, irrespective of the amount in controversy in such
suit, but no such suit shall be commenced after the expiration of 1 year after
the day on which the last of the labor was performed or material was supplied
by him. The District of Columbia shall not be liable for the payment of any
costs or expenses of any such suit. (Aug. 3, 1968, 82 Stat. 628, Pub. L. 90-455,
§ 2; July 29, 1970, 84 Stat. 570, Pub. L. 81-358, title I, § 155(c)(3); 1973 Ed.,
§ 1-804b.)

Section references. — This section is re-
ferred to in § 11-921.

Definitions applicable. — See note to § 1-
1104,

should be brought in the Superior Court does
not deprive the District Court of diversity juris-
diction. District of Columbia ex rel. John Driggs
Co. v. Ranger Constr. Co., 394 F. Supp. 801

Section does not deprive District Court
of diversity jurisdiction. — Requirement of
this section that every materialman's suit

(D.D.C. 1974).
Although this section provides that suits
brought under it shall be brought in D.C. court
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this by itself is not enough to defeat diversity
jurisdiction, All state law claims properly
brought in federal court under diversity juris-
diction are cognizable in state court. District of
Columbia ex rel. American Combustion, Inc. v
Transamerica Ins. Co., 797 F.2d 1041 (D.C. Cir.
1986).

The fact that the action was brought in the
name of the District of Columbia does not
defeat diversity jurisdiction. District of Colum-
bia ex rel. American Combustion, Inc. v
Transamerica Ins. Co., 797 F.2d 1041 (D.C. Cir.
19886).

ADMINISTRATION

Surety’s liability for increased costs for
labor or material due to delay. — A surety is
liable to a subcontractor for increased costs for
laber or material actually incurred due to delay,
to the extent such delay is not attributable to
the subcontractor. Hartford Accident & Indem.
Co. v. District of Columbia, App. D.C., 441 A.2d
969 (1982).

Cited in Eckert v. Fitzgerald, 550 F. Supp. 88
(D.D.C. 1982},

§ 1-1106. Certified copy of bond and contract to be fur-
nished on application of laborers and materi-
almen; copy prima facie evidence of original.

The Mayor is authorized and directed to furnish, to any person making
application therefor who submits an affidavit that he has supplied labor or
materials for such work and payment therefor has not been made or that he is
being sued on any such bond, a certified copy of such bond and the contract for
which it was given, which copy shall be prima facie evidence of the contents,
execution, and delivery of the original. Applicants shall pay for such certified
copies such fees as the Mayor fixes to cover the cost of preparation thereof.

(Aug. 3, 1968, 82 Stat. 628, Pub. L. 90-455, § 3; 1973 Ed., § 1-804c.)

Change in government. — This section
originated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
Relating to the Establishment of the District of
Columbia and its Various Forms of Governmen-
tal Organization in Volume 1). Section 401 of
Reorganization Plan No. 3 of 1967 (see Reorga-
nization Plans in Volume 1) transferred all of
the functions of the Board of Commissioners
under this section to a single Commissioner.
The District of Columzbia Self-Government and
Governmental Reorganization Act, 87 Stat.

818, § 711 (D.C. Code, § 1-211), abolished the
District of Columbia Council and the Office of
Commissioner of the District of Columbia.
These branches of government were replaced
by the Council of the District of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ 714(a) of such Act (D.C. Code, § 1-213(a)),
appropriate changes in terminology were made
in this section.

Definitions applicable. — See note to § 1-
1104,

§ 1-1107. Bond not required for contracts less than
$25,000.

In all cases where the Mayor of the District of Columbia contracts for work
or material involving a sum not exceeding $25,000 it shall not be necessary for
said Mayor to require a bond with said contract. (June 28, 1906, 34 Stat. 546,
ch. 3575; June 26, 1912, 37 Stat. 168, ch. 182; Aug. 3, 1968, 82 Stat. 629, Pub.
L. 90-455, § 4; 1973 Ed., § 1-805; Aug. 14, 1973, 87 Stat. 305, Pub. L. 93-89,
title V, § 501; Mar. 29, 1977, D.C. Law 1-95, § 11(b), 23 DCR 9532b.)

Section references. — This section is re-
ferred to in § 1-1149.

Legislative history of Law 1-85. - See
note to § 1-1141.

Change in government. — This section
originated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
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Relating to the Establishment of the District of
Columbia and its Various Forms of Governmen-
tal Organization in Volume 1). Section 401 of
Reorganization Plan No. 3 of 1967 (see Reorga-
nization Plans in Volume 1) transferred all of
the functions of the Board of Commissioners
under this section to a single Commissioner.
The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C, Code, § 1-211), abolished the

§ 1-1108

Commissioner of the District of Columbia.
These branches of government were replaced
by the Council of the District of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ 714(a) of such Act (D.C. Code, § 1-213(a)),
appropriate changes in terminology were made
in this section.

Definitions applicable. — See note to § 1-
1104,

District of Columbia Council and the Office of

§ 1-1108. Formal contracts with bond not required for
contracts less than $2,000.

Repealed.

{June 26, 1912, 37 Stat. 168, ch. 182; Aug. 3, 1968, 82 Stat. 629, Pub. L. 90-455,
§ 4;,1973 Ed., § 1-806; Feb. 21, 1986, D.C. Law 6-85, § 1103(e), 32 DCR 7396.)

Cross references. — As to bonds and con-
struction procurement, see subchapter V of
Chapter 11A of this title.

§ 1-1109. Retents.

On all contracts made by the District of Columbia for construction work
there shall be withheld, until completion and acceptance of the work, a retent
of 10 per centum of the total amount of any payments made thereunder as a
guaranty fund that the terms of such contracts shall be strictly and faithfully
performed: Provided, however, that whenever 50 per centum of the work
required under a contract for construction work has been completed and
payments therefor have been made, the Mayor of the District of Columbia, in
his sole discretion, may authorize subsequent payments to be made to the
contractor without withholding from such subsequent payments 10 per centum
thereof as required by this section, or the said Mayor may authorize retention
from such subsequent payments of less than 10 per centum thereof, and
whenever the work is substantially complete, the Mayor, if he considers the
amount retained to be in excess of the amount adequate for the protection of
the District of Columbia, at his discretion may release to the contractor ail or
a portion of such excess amount; and the said Mayor in his sole discretion, may
further authorize payment in full, including retained percentages, for each
separate building or public work on which the price is stated separately in the
contract upon completion and acceptance of such building or work. (Mar. 3,
1887, 24 Stat. 501, ch. 355; Mar. 31, 1906, 34 Stat. 94, ch, 1356, § 1; Aug. 3,
1949, 63 Stat. 493, ch. 386; Aug. 3, 1968, 82 Stat. 629, Pub. L. 90-455, § 5; 1973
Ed., § 1-807)

Legislative history of Law 6-85. — See
note to § 1-1101.

Change in government. — This section
originated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
Relating to the Establishment of the District of

Columbia and its Various Forms of Governmen-
tal Organization in Volume 1). Section 401 of
Reorganization Plan No. 3 of 1967 (see Reorga-
nization Plans in Volume 1) transferred all of
the functions of the Board of Commissioners
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under this section to a single Commissioner,
The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C. Code, § 1-211)}, abolished the
District of Columhbia Council and the Office of
Commissioner of the District of Columbia.
These branches of government were replaced
by the Council of the District of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ T14(a) of such Act (D.C. Code, § 1-213(a)),
appropriate changes in terminology were made
in this section.

ADMINISTRATION

Definitions applicable. — See note to § 1-
1104,

Purpose of retent. — The 10 percent with-
held is to insure not only the completion of the
actual work but also the restoration of property
damaged by an act or omission of contractor.
Kenny Constr, Co. v, District of Columbia, 262
F.2d 926 (D.C. Cir. 1959).

Cited in District of Columbia v. Aetha Ins.
Co., App. D.C., 462 A 2d 428 (1983); District of
Columbia v. Pierce Assocs., App. D.C., 527 A 2d
306 (1987).

§ 1-1110. Advertisement for purchases and contracts re-
quired; exceptions.

Repealed.

(R.S.§ 3709; Aug. 2, 1946, 60 Stat. 809, ch. 744, § 9(a); June 30, 1949, 63 Stat.
403, ch. 288, title VI, § 602(f); Sept. 5, 1950, 64 Stat. 583, ch. 849, §§ 6(a), (b),
8(c); Aug. 28, 1958, 72 Stat. 967, Pub. L. 93-356, § 1; Mar. 29, 1977, D.C. Law
1-95, § 11(c), 23 DCR 9532b; April 12, 1997, D.C. Law 11-259, § 405, 44 DCR
1423.)

Legislative history of Law 11-259. — See
note to § 1-1135.

§ 1-1111, Cost of advertising.

Repealed.

(May 30, 1908, 35 Stat. 493, ch. 227; 1973 Ed., § 1-809; Feb. 21, 1986, D.C.
Law 6-85, § 1103(f), 32 DCR 7396.)

Cross references. — As to present provi-
sions concerning procurement, see Chapter 11A
of this title.

Legislative history of Law 6-85. — See
note to § 1-1101.

§ 1-1112, Appropriations for advertising and publication
of notices.

Repealed.

(1973 Ed., § 1-809a; Oct. 26, 1973, 87 Stat. 509, Pub. L. 93-140, § 25 (d); Feb.
21, 1986, D.C. Law 6-85, § 1103(a), 32 DCR 7396.)

Cross references. — As to present provi-
sions concerning procurement, see Chapter 11A
of this title.

Legislative history of Law 6-85. — See
note to § 1-1101.
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§ 1-1113. Separate contracts for material and labor.

Repealed.

(July 5, 1884, 23 Stat. 125, ch. 227; 1973 Ed., § 1-810; Feb. 21, 1986, D.C. Law
6-85, § 1103(i), 32 DCR 7396.)

Cross references. — As to procurement Legislative history of Law 6-85. — See
provisions concerning contract formation, see note to § 1-1101.
subchapter III of Chapter 11A of this title.

§ 1-1114. Operation of District Quarry.

Repealed.

(Mar. 3, 1905, 33 Stat. 892, ch. 1406; 1973 Ed., § 1-811; April 12, 1997, D.C.
Law 11-259, § 406, 44 DCR 1423.)

Legislative history of Law 11-259. — See
note to § 1-1135.
§ 1-1115. Purchasing sites for schools and public build-
ings; use of agents; enlargement of school
buildings.

Repealed.
{Mar. 2, 1889, 25 Stat. 802, ch. 370; June 6, 1900, 31 Stat. 568, ch. 789; 1973
Ed., § 1-812; Feb. 21, 1986, D.C. Law 6-85, §§ 1103(g), (h).)

Cross references. — As to present provi- Legislative history of Law 6-85. — See
sions concerning procurement, see Chapter 11A  note to § 1-1101.
of this title.

§ 1-1116. Testing of building materials by Bureau of Stan-
dards.

Repealed.

(Mar. 4, 1913, 37 Stat. 945, ch. 150; 1973 Ed., § 1-813; Feb. 21, 1986, D.C. Law
6-85, § 1103(d), 32 DCR 7396.)

Cross references. — As to procurement Legislative history of Law 6-85. — See
provisions concerning specifications, see sub- note to § 1-1101.
chapter [V of Chapter 11A of this title.
§ 1-1117. Authorization to test materials in laboratory of
Department of Transportation.

Repealed.

(June 29, 1932, 47 Stat. 354, ch. 308; 1973 Ed., § 1-814; Feb. 21, 1986, D.C.
Law 6-85, § 1103(c), 32 DCR 7396.)
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Cross references. — As to procurement Transfer of functions. — The functions of
provisions concerning specifications, see sub- the Department of Transportation were trans-
chapter IV of Chapter 11A of this title. ferred to the Department of Public Works by

Legislative history of Law 6-85. — See Reorganization Plan No. 4 of 1983, effective
note to § 1-1101. March 1, 1984.

§ 1-1118. Insurance of District property.

After February 25, 1885, property belonging to the District of Columbia may
be insured in advance for periods of 5 years or less. (Feb. 25, 1885, 23 Stat. 313,
ch. 145; 1973 Ed., § 1-816.)

§ 1-1119. Payment of fire insurance,

No District of Columbia appropriation shall be used for the payment of
premiums or other cost of fire insurance. (June 28, 1944, 58 Stat. 533, ch. 300,
§ 12; 1973 Ed., § 1-816a.)

§ 1-1120. Sewerage agreement with Maryland.

For the protection of streams flowing through United States government
parks and reservations in the District of Columbia from pollution by sewage
discharged therein from sewerage systems of Maryland towns and villages
bordering said District, the Mayor is authorized to enter into an agreement
with the proper authorities of the State of Maryland for the drainage of such
sewerage systems into and through the sewerage system of the District of
Columbia; and the said Mayor is further authorized to permit connections of
Maryland sewers with the District of Columbia sewerage system at or near the
District line whenever, in his judgment, the sanitary conditions of streams
flowing into and through such United States government parks and reserva-
tions in the District of Columbia are such as to demand the elimination of such
pollution: Provided, that all cost of construction of such sewers to and
connection with the sewerage system of the District of Columbia shall be paid
by the proper authorities of the State of Maryland, and that said State shall
enter into such agreement with the Mayor and shall guarantee the protection
of the District of Columbia sewerage system from unauthorized connections
thereto, and shall reimburse the District of Columbia for the actual cost of
pumping and handling such sewerage by annual payments for such service as
determined by the Mayor in such agreement; all such sums collected therefor
to be paid into the Treasury of the United States through the Director of the
Department of Finance and Revenue to the credit of the District of Columbia.
(Sept. 1, 1916, 39 Stat. 717, ch. 433, § 9; 1973 Ed., § 1-817.)

Section references. — This section is re- Reorganization Plan No, 3 of 1967 (see Reorga-
ferred to in § 43-1622. nization Plans in Volume 1) transferred all of

Change in government. — This section the functions of the Board of Commissioners
originated at a time when local government under this section to a single Commissioner.
powers were delegated to a Board of Commis- The District of Columbia Self-Government and
sioners of the District of Columbia (see Acts Governmental Reorganization Act, 87 Stat.
Relating to the Establishment of the District of 818, § 711 (D.C, Code, § 1-211), abolished the
Columbia and its Various Forms of Governmen-  District of Columbia Council and the Office of
tal Organization in Volume 1). Section 401 of Commissioner of the District of Columbia.
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These branches of government were replaced
by the Council of the District of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ 714(a) of such Act (D.C. Code, § 1-213(a)),
appropriate changes in terminology were made
in this section.

Office of Collector of Taxes abolished. —
The Office of the Collector of Taxes was abol-
ished and the functions thereof transferred to
the Board of Commissioners of the District of
Columbia by Reorganization Plan No. 5 of
1952, All functions of the Office of the Collector
of Taxes including the functions of all officers,
employees and subordinate agencies were
transferred to the Director, Department of Gen-
eral Administration by Reorganization Order
No. 3, dated August 28, 1952. Reorganization
Order No. 20, dated November 10, 1952, trans-
ferred the functions of the Collector of Taxes to
the Finance Office. The same Order provided
for the Office of the Collector of Taxes headed by
a Collector in the Finance Office, and abolished
the previously existing Office of the Collector of
Taxes. Reorganization Order No. 20 was super-
seded and replaced by Organization Order No.
121, dated December 12, 1957, which provided
that the Finance Office (consisting of the Office

§ 1-1121. Sludge removal.
Repealed.

§ 1-1122

of the Finance Officer, Property Tax Division,
Revenue Division, Treasury Division, Account-
ing Division, and Data Processing Division)
would continue under the direction and control
of the Director of General Administration, and
that the Treasury Division would perform the
function of collecting revenues of the District of
Columbia and depositing the same with the
Treasurer of the United States. Organization
Order No. 121 was revoked by Organization
Order No. 3, dated December 13, 1967, Part
IVC of which prescribed the functions of the
Finance Office within a newly established De-
partment of General Administration. The exec-
utive functions of the Board of Commissioners
were transferred to the Commissioner of the
District of Columbia by § 401 of Reorganiza-
tion Plan No. 3 of 1967. Functions of the Fi-
nance Office as stated in Part IVC of Organiza-
tion Order Nou. 3 were transferred to the
Director of the Department of Finance and
Revenue by Commissioner’s Order No, 69-986,
dated March 7, 1969. The collection functions of
the Director of the Department of Finance and
Revenue were transferred to the District of
Columbia Treasurer by § 47-316 on March 5,
1981.

(Mar. 24, 1950, 64 Stat. 35,ch. 74, § 1; 1973 Ed., § 1-817a; April 12, 1997, D.C.

Law 11-259, § 407, 44 DCR 1423))

Legislative history of Law 11-259. — See
note to § 1-1135.

§ 1-1122, Sewerage agreement with Virginia.

{a} For the protection of the Potomac River and its tributary streams within
the metropolitan area of the District of Columbia from pollution by sewage or
other liquid wastes originating in Virginia, and for the protection of the health
of the residents of the District of Columbia and of the employees of the United
States government residing in such metropolitan area, the Mayor of the
District of Columbia is authorized in his discretion, from time to time, to enter
into and renew agreements, for such periods as he deems advisable, with the
proper authorities of the Commonwealth of Virginia, including county, munic-
ipal, and other governmental units thereof, for the drainage of such sewage or
other liquid wastes into the sewerage system of the District of Columbia for
treatment and disposal: Provided, that to the extent and in the manner
determined by such agreements, the proper authorities of such Common-
wealth, county, municipal, or other governmental units shall pay part or all of
the costs of construction, expansion, relocation, replacement, repair, mainte-
nance, and operation (including administrative expenses, interest, and amor-

11
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ADMINISTRATION

tization) of such sewers and other facilities as may be necessary or appropriate
to convey and treat such sewage or other liquid wastes either separately or
with sewage or other liquid wastes originating in said District or elsewhere. All
payments or reimbursements made to the District of Columbia pursuant to
this section and the agreements entered into hereunder shall be made to the
Mayor and shall be deposited in the Treasury of the United States to the credit
of the District of Columbia Sewage Works Fund.

(b) As used in this section, the terms “Mayor of the District of Columbia” and
“Mayor” mean the Mayor of the District of Columbia or his designated agents.

(Aug. 21, 1958, 72 Stat. 702, Pub. L. 85-703, §§ 1, 2; 1973 Ed,, § 1-817c.)

Cross references. — As to water pollution
control, see subchapter III of Chapter 9 of Title
6.

As to Dulles International Airport sewage
project, see §§ 43-1621 to 43-1624.

Section references. — This section is re-
ferred to in § 43-1622,

Change in government. — This section
originated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
Relating to the Establishment of the District of
Celumbia and its Various Forms of Governmen-
tal Organization in Volume 1). Seetion 401 of
Reorganization Plan No. 3 of 1967 {see Reorga-

nization Plans in Volume 1) transferred all of
the functions of the Board of Commissioners
under this section toc a single Commissioner.
The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C. Code, § 1-211), abolished the
District of Columbia Council and the Office of
Commissioner of the District of Columbia.
These branches of government were replaced
by the Council of the District of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ 714(a) of such Act (D.C. Code, § 1-213(a)),
appropriate changes in terminology were made
in this section.

§ 1-1123. Auction of property unfit for service; proceeds.
Repealed.

(Mar. 3, 1883, 22 Stat. 470, ch. 95, § 1; 1973 Ed., § 1-818; April 12, 1997, D.C.
Law 11-259, § 408, 44 DCR 1423.)

Legislative history of Law 11-259. — See
note to § 1-1135.

§ 1-1124. Exchange of equipment in payment for new
equipment.
Repealed.

{June 26, 1912, 37 Stat. 147, ch. 182; 1973 Ed., § 1-819; April 12, 1997, D.C.
Law 11-259, § 409, 44 DCR 1423.)

Legislative history of Law 11-259. — See
note to § 1-1135.

§ 1-1125. Reciprocal police mutual aid agreements — Au-
thorized.

The Mayor of the District of Columbia is hereby authorized in his discretion
to enter into and renew reciprocal agreements, for such period as he deems
advisable, with any county, municipality, or other governmental unit in the

12
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States of Maryland and Virginia, in order to establish and carry into effect a
plan to provide mutual aid, through the furnishing of policemen and other
agents and employees, together with all necessary equipment. (Oct. 17, 1968,
82 Stat. 1150, Pub. L. 90-587, § 1; July 29, 1970, 84 Stat. 667, Pub. L. 91-358,

title VIII, § 801; 1973 Ed., § 1-820.)

Change in government. — This section
originated at a time when local government
powers were delegated to the District of Colum-
bia Council and to a Commissioner of the Dis-
trict of Columbia. The District of Columbia
Self-Government and Governmental Reorgani-
zation Act, 87 Stat. 818, § 711 (D.C. Code,
§ 1-211), abolished the District of Columbia

Council and the Office of Commissioner of the
District of Columbia. These branches of govern-
ment were replaced by the Council of the Dis-
trict of Columbia and the Office of Mayor of the
District of Columbia, respectively. Accordingly,
and also pursuant to § 714(a) of such Act (D.C.
Code, § 1-213(a)), appropriate changes in ter-
minology were made in this section.

§ 1-1126. Same — Required provisions.

The District of Columbia shall not enter into any such agreement unless the
agreement provides that each of the parties to such agreement shall:

(1) Waive any and all claims against all the other parties thereto which
may arise out of their activities outside their respective jurisdictions under
such agreement;

(2) Indemnify and save harmless the other parties to such agreement
from all claims by third parties for property damage or personal injury which
may arise out of the activities of the other parties to such agreement outside
their respective jurisdictions under such agreement. (Oct. 17, 1968, 82 Stat.
1150, Pub. L. 90-587, § 2; 1973 Ed., § 1-821.)

§ 1-1127. Same — Personnel benefits.

The policemen and other officers, agents, and emplovees of the District,
when acting hereunder or under other lawful authority beyond the territorial
limits of the District, shall have all of the pension, relief, disability, workmen’s
compensation, and other benefits enjoyed by them while performing their
respective duties within the District of Columbia. (Oct. 17, 1968, 82 Stat. 1150,
Pub. L. 90-587, § 3; 1973 Ed., § 1-822.)

§ 1-1128. Same — Supervision of non-District police in
District; enforcement of District laws by non-
District police,

The Mayor of the District of Columbia shall be responsible for directing the
activities of all policemen and other officers and agents coming into the District
pursuant to any such reciprocal agreement, and the Mayor is empowered to
authorize all policemen and other officers and agents from outside the District
to enforce the laws applicable in the District to the same extent as if they were
duly authorized officers and members of the Metropolitan Police force of the
District of Columbia. {(Oct. 17, 1968, 82 Stat. 1150, Pub. L. 90-587, § 4; 1973
Ed, § 1-823.)

13
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Change in government. — This section
criginated at a time when local government
powers were delegated to the District of Colum-
bia Council and to a Commissioner of the Dis-
triet of Columbia. The District of Columbia
Self-Government and Governmental Reorgani-
zation Act, 87 Stat. 818, § 711 (D.C. Code,
§ 1-211), abolished the District of Columbia

ADMINISTRATION

Council and the Office of Commissioner of the
District of Columbia. These branches of govern-
ment were replaced by the Council of the Dis-
trict of Columbia and the Office of Mayor of the
District of Columbia, respectively. Accordingly,
and also pursuant to § 714(a) of such Act (D.C.
Code, § 1-213(a)), appropriate changes in ter-
minology were made in this section.

§ 1-1129. Contracts for inspection, maintenance and re-
pair of fixed equipment.

Repealed.

(Oct. 12, 1968, 82 Stat. 1004, Pub. L. 90-573, § 1, 1973 Ed., § 1-824; April 12,
1997, D.C. Law 11-259, § 410, 44 DCR 1423.)

Legislative history of Law 11.259, — See
note to § 1-1135.

§ 1-1130. Special rules regarding certain contracts {Char-
ter Provision].

(a) Contracts extending beyond one year. — No contract involving expendi-
tures out of an appropriation which is available for more than 1 year shall be
made for a period of more than 5 years unless, with respect to a particular
contract, the Council, by a two-thirds vote of its members present and voting,
authorizes the extension of such period for such contract. Such contracts shall
be made pursuant to criteria established by act of the Council.

(b) Contracts exceeding certain amount.

(1) In general. — No contract involving expenditures in excess of
$1,000,000 during a 12-month period may be made unless the Mayor submits
the contract to the Council for its approval and the Council approves the
contract (in accordance with criteria established by act of the Council).

(2) Deemed approval. — For purposes of paragraph (1) the Council shall
be deemed to approve a contract if—

{A) during the 10-day period beginning on the date the Mayor submits
the contract to the Council, no member of the Council introduces a resolution
approving or disapproving the contract; or

(B) during the 45-calendar day period beginning on the date the Mayor
submits the contract to the Council, the Council does not disapprove the
contract.

(¢) Multiyear contracts. — (1) The District may enter into multiyear con-
tracts to obtain goods and services for which funds would otherwise be
available for obligation only within the fiscal year for which appropriated.

(2) If the funds are not made available for the continuation of such a
contract into a subsequent fiscal year, the contract shall be cancelled or
terminated, and the cost of cancellation or termination may be paid from—

(A) appropriations originally available for the performance of the con-
tract concerned;

14
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(B) appropriations currently available for procurement of the type of
acquisition covered by the contract, and not otherwise obligated; or
(C) funds appropriated for those payments.

{3) No contract entered into under this subsection shall be valid unless
the Mayor submits the contract to the Council for its approval and the Council
approves the contract (in accordance with criteria established by act of the
Council). The Council shall be required to take affirmative action to approve
the contract within 45 days. If no action is taken to approve the contract within
45 calendar days, the contract shall be deemed disapproved.

(d) Exemption for certain contracts. — The requirements of this section shall
not apply with respect to any of the following contracts:

(1) Any contract entered into by the Washington Convention Center
Authority for preconstruction activities, project management, design, or con-
struction.

{2) Any contract entered into by the District of Columbia Water and Sewer
Authority established pursuant to the Water and Sewer Authority Establish-
ment and Department of Public Works Reorganization Act of 1996, other than
contracts for the sale or lease of the Blue Plains Wastewater Treatment Plant.

(3) At the option of the Council, any contract for a highway improvement
project carried out under title 23, United States Code. (1873 Ed., § 1-825; Dec.
24, 1973, 87 Stat. 803, Pub. L. 93-198, title IV, § 451; Apr. 17, 1995, 109 Stat.
151, Pub. L. 104-8, § 304(a); Apr. 26, 1996, 110 Stat. 1321 [210], Pub. L.
104-134, § 134; Sept. 9, 1996, 110 Stat. 2376, Pub. L. 104-194, § 144; Aug. 5,
1997, 111 Stat. 781, Pub. L. 1056-33, § 11704(a).)

Section references. — This section is re- requirements applicable to leases where the
ferred to in § 1-1181.5d. District government will be the predominant

Charter provisions, — This section of the user of the building, see §§ 2 and 3 of the 415
D.C. Code is § 451 of the District Charter as  12th Street, N.-W., Lease Conditional Approval
enacted by Title IV of the District of Columbia Emergency Act of 1995 (D.C. Act 11-140, July
Self-Government and Governmental Reorgani- 19, 1995, 42 DCR 5606).
zation Act, December 24, 1973, 87 Stat. 820, 800 Ninth Street, S,W. lease approval, —
Pub. L. 93-198. The District of Columbia Self- For temporary approval of a lease agreement
Government and Governmental Reorganiza- between the District of Columbia government
tion Act is set out in its entirety in Volume 1. and NBL Associates Limited Partnership for

Effect of amendments, — Section 11704(a) 800 Ninth Street, 5.W., and for exemption of
of Pub. L. 105-33, 111 Stat. 781, added (d). this lease from the formal competitive procure-

Emergency act amendments. — For tem- ment requirements applicable to leases where
porary approval of a multiyear contract with  the District will be the predominant user of the
the United States of America for potable water building, see §§ 2 and 3 of the 800 Ninth
from the Washington Aqueduct, see § 2 of the Street, 5. W., Lease Approval Emergency Act of
Multiyear Water Purchase Agreement Emer- 1995 (D.C. Act 11-141, October 6, 1995, 42 DCR
gency Amendment Act of 1997 (D.C. Act 12-116, 5704).

July 28, 1997, 44 DCR 4504). Applicability of § 304 of Pub. Law 104-8,

References in text. — The “Water and — Section 304(c) of Pub. Law 104-8, 109 Stat.
Sewer Authority Establishment and Depart- 152, provided that the amendments made by
ment of Public Works Reorganization Act of that section shall apply to contracts made on or
1996,” referred to in (dX2), is D.C. Law 11-111,  after the date of the enactment of the Act, April
which is codified primarily as § 43-1661 et seq. 17, 1995.

415 12th Street, N.W. lease approval. — Definitions applicable. — The definitions
For temporary approval of the lease agreement  contained in § 1-202 apply to this section.
between the Distriet of Columbia government Application of § 11704{a) of Pub. L. 105-
and Laszlo N. Tauber, M.D., and Associates for 33. — Section 11704(b) of Title XI of Pub. L.
416 12th Street, N\W., and for exemption of the  105-33, 111 Stat. 786, the National Capital
lease from the formal competitive procurement  Revitalization and Self-Government Improve-
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ment Act of 1997, provided that the amendment enactment of this title. Title XI of Pub. L.
made by § 11704(a) shall apply with respect to  105-33 was approved August 5, 1997,
contracts entered into on or after the date of the

§ 1-1131. Agreements for furnishing services between
United States and District — Permitted; dele-
gation of functions; costs.

Repealed.

(1973 Ed., § 1-826; Dec. 24, 1973, 87 Stat. 822, Pub. L. 93-198, title VII, § 731;
Sept. 13, 1982, 96 Stat. 1081, Pub. L. 97-258, § 5(b).)

Cross references. — As to compensation for As to authority of Board of Education to enter
services furnished by Civil Service Commis- into contracts with the governments of the
sion, see § 1-515. United States and the District of Columbia to

As to reenactment of this provision, see § 1-  render and receive services, see § 31-1535.
1131.1 and 31 U.5.C. § 1537.

As to federal control of Metropolitan Police
force in emergencies, see § 4-102.

§ 1-1131.1. Services between United States government
and District government.

(a) To prevent duplication and to promote efficiency and economy, an officer
or employee of:

(1) The United States government may provide services to the District of
Columbia government; and

(2) The District of Columbia government may provide services to the
United States government.

{b)(1) Services under this section shall be provided under an agreement:
(A) Negotiated by officers and employees of the 2 governments; and
(B) Approved by the Director of the Office of Management and Budget
and the Mayor of the District of Columbia.

{2) Each agreement shall provide that the cost of providing the services
shall be borne in the way provided in subsection (¢) of this section by the
government to which the services are provided at rates or charges based on the
actual cost of providing the services.

(3) To carry out an agreement made under this subsection, the agreement
may provide for the delegation of duties and powers of officers and employees
of:

(A) The District of Columbia government to officers and employees of
the United States government; and
(B) The United States government to officers and employees of the
District of Columbia government.
(¢) In providing services under an agreement made under subsection (b) of
this section:

(1) Costs incurred by the United States government may be paid from
appropriations available to the District of Columbia government officer or
employvee to whom the services were provided; and
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(2) Costs incurred by the District of Columbia government may be paid
from amounts available to the United States government officer or employee to
whom the services were provided.

(d) When requested by the Director of the United States Secret Service
Division, the Chief of the Metropolitan Police shall assist the Secret Service
and the United States Secret Service Uniformed Division on a non-reimburs-
able basis in carrying out their protective duties under § 202 of Title 3 of the
United States Code and § 3056 of Title 18 of the United States Code. (Sept. 13,
1982, 96 Stat. 934, Pub. L. 97-258, § 1 [Chapter 15, subchapter III, § 1537].)

Cross references. — As to services between
United States government and District govern-
ment, see 31 U.S.C. § 1537.

§ 1-1132. Same — Manner of payment; reimbursement for
costs of demonstrations.

(a) Subject to § 1-1131.1, the Mayor, with the approval of the Council, and
the Director of the Office of Management and Budget, is authorized and
empowered to enter into an agreement or agreements concerning the manner
and method by which ameunts owed by the District to the United States, or by
the United States to the District, shall be ascertained and paid.

(b) The United States shall reimburse the District for necessary expenses
incurred by the District in connection with assemblages, marches, and other
demonstrations in the District which relate primarily to the federal govern-
ment. The manner and method of ascertaining and paying the amounts needed
to so reimburse the District shall be determined by agreement entered into in
accordance with subsection (a) of this section. (1973 Ed., § 1-827; Dec. 24,
1973, 87 Stat. 824, Pub. L. 93-198, title VII, § 737(a), (b).)

§ 1-1133. Personal financial interest in contract or trans-
action prohibited.

Any officer or employee of the District who is convicted of a violation of § 208
of Title 18, United States Code, shall forfeit his office or position. (1973 Ed.,
§ 1-828; Dec. 24, 1973, 87 Stat. 822, Pub. L. 93-198, title VII, § 732.)

§ 1-1134. Automatic data processing — Definitions.

For the purposes of §§ 1-1134 to 1-1136, the term:

(1) “Automatic data processing” means the use of computers for the
dissemination, storage, retrieval, and reporting of information associated with
an administrative or managerial function.

(2) “Automated data system” means a set of logically related computer
programs designed to accomplish specific objectives or functions.

(3) “Computer” means an electromechanical device capable of accepting
information and data, performing logical and arithmetical operations, and
reporting the results.
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(4) “Hardware” means input and output devices, arithmetic and control

circuits, and memory devices.

(8) “Information systems” means a single network or networks of steps for
processing information that is associated with a particular operation or a set of

related operations.

(6) “Information systems technology” means the applied science associ-
ated with the development of networks for the processing of information.

(7) “Software” means the procedures, instructions, code sets, assemblers,
compilers, and all other associated supporting processes required to run a
computer program on the equipment itself. (Mar. 15, 1985, D.C. Law 5-168,

§ 2,32 DCR 721)

Emergency act amendments, — For tem-
porary establishment of an Office of the Chief
Technology Officer, see § 1412 of the Fiscal
Year 1999 Budget Support Emergency Act of
1998 (D.C. Act 12-401, July 13, 1998, 45 DCR
4794}, and see § 1412 of the Fiscal Year 1999
Budget Support Congressional Review Emer-
gency Act of 1998 (D.C. Act 12-564, January 12,
1999, 46 DCR 669).

Section 2101 of D.C. Act 12-564 provides for
the application of the act.

Legislative history of Law 5.168. — Law
5-168, the “District of Columbia Automatic
Data Processing Act of 1984,” was introduced in
Council and assigned Bill No. 5-330, which was
referred to the Committee on Government Op-
erations. The Bill was adopted on first and

second readings on December 4, 1984 and De-
cember 18, 1984, respectively. Signed by the
Mayor on January 11, 1985, it was assigned Act
No. 5-233 and transmitted to both Houses of
Congress for its review.

References in text. — Section 1-1136, re-
ferred to in the introductory language, was
repealed by D.C. Law 11-259, § 305(b), 44 DCR
1423, effective April 12, 1997.

Establishment of Office of the Chief
Technology Officer. — Section 1812 of D.C.
Law 12-175 established, in the Executive
Branch of the government of the District of
Columbia, an Office of the Chief Technology
Officer under the supervision of a Chief Tech-
nology Officer, who shall carry out the functions
and authorities assigned to that office.

§ 1-1135. Same — Duties of Mayor.

(a) The Mayor shall:

(1) Provide direction and coordination for the District’s automated data

systems, information systems, automated data and word processing resources,
and telecommunications systems;

(2) Reduce the duplication of data collection, storage, and reporting;

(3) Ensure, to the maximum extent possible, compatibility of all new
acquisitions of automatic data processing related, word processing, and tele-
communications equipment with existing equipment and information systems;

(4) Remain abreast of new developments in automatic data processing,
word processing, telecommunications, and information systems technology,
and the extent to which these developments can benefit the needs of the
District;

(5) Perform evaluations and feasibility studies prior to the District’s
adoption of new information systems technology to ascertain the costs and
benefits that will accrue to the District; and

(6) Establish and maintain an inventory of all data and word processing
and telecommunications equipment, including hardware, software, and appro-
priate documentation for all major information systems.

(b) The Mayor shall establish, maintain, and provide to all departments and
agencies under the Mayor:
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(1) Consistent policies, principles, standards, and guidelines for the
acquisition, utilization, operation, and maintenance of automatic data process-
ing, word processing, and telecommunications equipment and related infor-
mation systems fechnology;

{2) Consistent policies, principles, standards, and guidelines for data and
information collection, storage and reporting that facilitate the sharing of
information among agencies and reduce duplicative efforts;

(3) Scientific and technical advisory services relating to autematic data
processing, word processing, telecommunications, automatic data systems,
and information systems, including the development of specifications for and
the selection of all hardware, software, and the types and configurations of
computers and related equipment that are needed;

(4) Consistent policies, principles, standards, and guidelines for the
recruitment, classification, and training of persons in positions associated with
automatic data processing and information systems technology;

(5) A multiyear comprehensive plan for meeting the needs of the District
government regarding automatic data processing and information systems
technology;

{6} Consistent policies, principles, standards, and guidelines for the
security, protection, and preservation of automated data systems, automatic
data processing equipment, and information systems, including contingency or
backup plans for disaster and emergency recovery;

(7) Consistent policies, principles, standards, and guidelines for ensuring
compatibility in the acquisition of automatic data processing related resources
with existing resources and data systems and information systems; and

(8) Consistent standards and requirements for agency audits of all major
automated data systems and information systems.

(¢) Repealed. (Mar. 15, 1985, D.C. Law 5-168, § 4, 32 DCR 721; Apr. 12,
1997, D.C. Law 11-259, § 305(a), 44 DCR 1423.)

Section references. — This section 1s re- assigned Bill No. 11-705, which was referred to

ferred to in § 1-1134.

Effect of amendments. — Section 305(a) of
D.C. Law 11-259 deleted “To carry out the
purposes of §§ 1-1134 to 1-1136” from the be-
ginning of the introductory language of (a), and
repealed {(¢).

Legislative history of Law 5-188. — See
note to § 1-1134.

Legislative history of Law 11-259. — Law
11-259, the “Procurement Reform Amendment
Act of 1996,” was introduced in Council and

the Committee on Government Operation. The
Bill was adopted on first and second readings
on November 7, 1996, and December 3, 1996,
respectively. Signed by the Mayor on January
3, 1997, it was assigned Act No. 11-526 and
transmitted to both Houses of Congress for its
review. D.C. Law 11-259 became effective on
April 9, 1997,

Delegation of authority pursuant to Law
5-168, — See Mayor’s Order 86-150, September
1, 1986.

§ 1-1136. Same — Delegation of certain Mayoral authority.

Repealed.

(Mar. 15, 1985, D.C. Law 5-168, § 4, 32 DCR 721; Apr. 12, 1997, D.C. Law

11-259, § 305(b), 44 DCR 1423.)
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Legislative history of Law 11-259. — See
note to § 1-1135.

Subchapter II. Minority Contracting.

§ 1-1141. Findings.

The Council finds that:

(1) A persistent pattern of racial discrimination in our society has
prevented minority business enterprises from gaining a fair share of contracts
and subcontracts for construction, supplies, and materials in both the public
and private sector;

(2) The inability of minority business enterprises to prosper and partici-
pate fully is particularly unacceptable in the District of Columbia, where there
is a great disparity between the number of minority business enterprises
operating in the community and the number of such enterprises participating
in public contracting;

(3) In addition to other impediments, difficulties in the financing and
bonding markets have kept minority business enterprises from full participa-
tion in public contracting in the District of Columbia;

(4) As a result of this discrimination, minority group residents of the
District of Columbia have not only been deprived of equal business opportu-
nities, but have also been deprived of numerous employment opportunities;

(5) The District of Columbia government is committed to a policy of equal
employment apportunity, and carries out affirmative action programs to fulfill
that policy, in the allocation of District of Columbia government contracts; and

(6) The minority contracting programs established according to this
subchapter will work to achieve the goal of equal opportunity, to overcome the
effects of past diserimination in the allocation of coniracts, and the financing
and bonding of minority business enterprises. (1973 Ed., § 1-851; Mar. 29,
1977, D.C. Law 1-95, § 2, 23 DCR 9532b.)

Cross references. — As to equal opportu- Redesignation of the Minority Business
nity for local, small, and disadvantaged busi- Opportunity Commission, the Department
ness enterprises, see § 1-1153.1 et seq. of Human Rights and Minority Business

As to minority contracting requirements for Development, and the Minority Business
cable television systems, see § 43-1842. Development Administration. — See May-

Section references. — This section is re-  or’s Order 97-169, Spetember 25, 1997 (44 DCR
ferred to in §§ 26-810, 26-917, and 47-351.11.  5863).

Legislative history of Law 1-95. — Law The Disirict violated plaintiff’s Fifth
1-95 was introduced in Council and assigned Amendment right to equal protection of
Bill No. 1-323, which was referred to the Com-  the laws by enforcing the Minority Contracting
mittee on Employment and Economic Develop-  Act in a manner that deprived plaintiff of the
ment. The Bill was adopted on first and second  equal opportunity to compete for city road con-
readings on September 15, 1976 and October struction contracts. O'Donnell Constr. Co. v.
12, 1976, respectively. Signed by the Mayor on  District of Columbia, 963 F.2d 420 (D.C. Cir.
November 15, 1976, it was assigned Act No. 1992),

1-174 and transmitted to both Houses of Con- Companies having only superficial level
gress for its review. of minority ownership and contrel may not

Establishment of Department of Human  take improper advantage of sheltered market
Rights and Minority Business Develop- programs. American Combustion, Inc. v. Minor-
ment. — See Mayor’s Order 89-247, November ity Bus. Opportunity Comm’™n, App. D.C., 441
1, 1989, A 2d 660 (1982).
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Standard of review. — The District of Co-
lumbia Council does not share Congress’ reme-
dial powers derived from U.S. Const., Amend.
XIV, § 5, so that the more deferential standard
of review which applies to a minority set-aside
program enacted by Congress does not apply to
this chapter. O’Donnell Constr. Co. v. District of
Columbia, 963 F.2d 420 (D.C. Cir. 1992).

The Distriet must identify past discrimina-
tion, public or private, with some specificity

§ 1-1142, Definitions.

§ 1-1142

before it may use race-conscious relief.
O'Donnell Constr. Co. v. District of Columbia,
963 F.2d 420 (D.C. Cir. 1992).

Cited in M.B.E,, Inc. v. Minority Bus. Oppor-
tunity Comm'n, App. D.C., 485 A.2d 162 (1984);
Washington Post Co. v. Minority Bus. Opportu-
nity Comm’n, App. D.C., 560 A.2d 517 (1989);
District of Columbia v. Group Ins. Admin., App.
D.C., 633 A.2d 2 (1993).

For the purposes of this subchapter:

(1) The term “minority” means Black Americans, Native Americans, Asian
Americans, Pacific Islander Americans, and Hispanic Americans, who by
virtue of being members of the foregoing groups, are economically and socially
disadvantaged because of historical discrimination practiced against these
groups by institutions within the United States of America.

(2) The term “minority business enterprise” means a business enterprise
of which more than 50 percent of the ownership and control is held by
individuals who are members of a minority, and of which more than 50 percent
of the net profit or loss accrues to members of a minority.

(3) The term “local business enterprise” means a minority business
enterprise with its principal office physically located in the District of Colum-
bia, and which is licensed pursuant to § 47-2801 et seq. or subject to the tax
levied under § 47-1810.1 et seq.: Provided, that such term includes any
minority business enterprise deemed by the Commission to be a local business
enterprise pursuant to § 1-1149(13).

(4) The term “joint venture” means a combination of contractors perform-
ing a specific job in which minority business enterprises participate and share
a percentage of the net profit or net loss.

(6) The term “Commission” means the District of Columbia Minority
Business Opportunity Commission established by § 1-1143.

(6) The term “agency” means an agency, department, office, or instrumen-
tality of the District of Columbia government.

(7) The term “sheltered market” means a process whereby contracts or
subcontracts are designated, before solicitation of bids, for limited competition
from minority business enterprises on either a negotiated or competitive bid
process. (1973 Ed., § 1-852; Mar. 29, 1977, D.C. Law 1-95, § 3, 23 DCR 9532h;
Sept. 13, 1980, D.C. Law 3-91, § 2,27 DCR 3280; Mar. 9, 1983, D.C. Law 4-167,
§ 2(a), 29 DCR 4983.)

Section references, — This section is re-
ferred to in 8§ 26-810, 26-917, and 40-1702.

Legislative history of Law 1-95. — See
note to § 1-1141.

Legislative history of Law 3-81. — Law
3-91 was introduced in Council and assigned
Bill No. 3-252, which was referred to the Com-
mittee on Housing and Economic Development.
The Bill was adopted on first and second read-
ings on June 3, 1980 and June 17, 1980, respec-
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tively. Signed by the Mayor on July 9, 1980, it
was assigned Act No. 3-213 and transmitted to
both Houses of Congress for its review,

Legislative history of Law 4-167. — See
note to § 1-1150.1.

References in text. — Section 47-2801 et
seq., referred to in (3), was repealed by D.C.
Law 12-86, § 101(c), 45 DCR 1172, effective
April 29, 1998,

Cited in American Combustion, Inc, v. Mi-
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nority Bus. Opportunity Comm'™, App. D.C., 152 (1984); O'Donnell Constr. Co. v. District of
441 A.2d 660 (1982); M.B.E,, Inc. v. Minority Columbia, 963 F.2d 420 (D.C. Cir. 1992).
Bus. Opportunity Comm'n, App. D.C., 485 A.2d '

§ 1-1143. Minority Business Opportunity Commission —
Established; composition; appointment; term
of office; qualifications; vacancies; removal;
oath of office; compensation.

(a) There is hereby established for the District of Columbia-a District of
Columbia Minority Business Opportunity Commission (hereinafter in this
subchapter referred to as the “Commission”) to oversee the implementation of
minority participation in public contracting. The Commission shall exercise
the powers set forth in § 1-1149 to foster local minority business opportunities
consistent with ensuring that the interests of the District of Columbia
government are protected.

(b)(1) Within 60 days from September 13, 1380, the Mayor shall appoint 4
commissioners for terms that expire on March 28, 1982, and 3 commissioners
for terms that expire on March 28, 1981. Thereafter, the Commission shall
consist of 7 persons appointed by the Mayor for staggered, 2-year terms.

(2) All members of the Commission shall be residents of the District of
Columbia, except that this provision shall not affect the status of present
Commission members during the remainder of their current terms.

(3) Commissioners are eligible for reappointment and shall continue in
office until a successor has been qualified, appointed, and taken office.

(4) All commissioners shall have knowledge of the minority business
community as it relates to employment and economic development.

(¢) Any person appointed to fill a vacancy on the Commission shall be
appointed only for the unexpired term of the member whose vacancy he is
filling in the same manner, and according to the same criteria, as the member
whose term he is appointed to fill. Within 30 days after a term expires or a
vacancy occurs, the Mayor shall nominate someone to fill the vacancy or to
begin the new term.

(d) The Mayor may remove any member of the Commission for misconduct,
incapacity, or neglect of duty in accordance with a procedure which the Mayor
shall establish that shall include procedure for notification, opportunity for
hearing and review.

{e) Each member of the Commission shall, before entering upon the dis-
charge of the duties of his office, take, subscribe and file with the Corporation
Counsel of the District of Columbia, a required oath of office.

(fy The Mayor is authorized to establish the rates of compensation, if any, for
members of the Minority Business Opportunity Commission (in accordance
with § 1-612.8). (1973 Ed., § 1-853; Mar. 29, 1977, D.C. Law 1-95,§ 4,23 DCR
9532h; Sept. 13, 1980, D.C. Law 3-91, § 3, 27 DCR 3280; Aug. 1, 1985, D.C.
Law 6-15, § 3(a), 32 DCR 3570.)
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Cross references. — As to the Minority
Enterprise Small Business Investment,Com-
pany, see § 1-2221.

Section references. — This section is re-
ferred to in §§ 1-633.7, 1-1142, 1-1462, 26-810,
and 26-917.

Legislative history of Law 1-95. — See
note to § 1-1141.

Legislative history of Law 3-91. — See

§ 1-1144

Legislative history of Law 6-15. — Law
6-15 was introduced in Council and assigned
Bill No. 6-141, which was referred to the Com-
mittee of the Whole. The Bill was adopted on
first and second readings on May 14, 1985 and
May 28, 1985, respectively. Signed by the
Mayor on June 7, 1985, it was assigned Act No.
6-30 and transmitted to both Houses of Con-
gress for its review,

note to § 1-1142.

§ 1-1144. Same — Regulations; disclosure of interest in
pending measure; meetings; quorum; voting;
appointment of Chairperson; staff; records.

(a) The Commission may promulgate, amend, repeal, and enforece such
regulations, consistent with the provisions of this subchapter, as may be
necessary and appropriate to promote the ethical practice of contracting and
subcontracting and to carry out the provisions, intents, and purposes of this
subchapter.

(b) Any Commission member who has direct financial or personal interest in
any measure pending before the Commission shall disclose this fact to the
Commission and shall not vote upon such measure.

(¢} The Commission shall meet at least once each month for the purpose of
transacting such business as may properly come before it. Special meetings
may be held at such times as a majority of the Commission provides. Notice of
each meeting and the time and place thereof shail be given to each member in
such manner as the Commission may provide. A majority of the members
appointed to the Commission at any given time shall constitute a quorum for
the transaction of business. Official actions of the Commission shall be based
on a majority vote of the members participating at the meeting.

(c-1) The commission may permit members to participate in meetings for
the certification of joint ventures by means of a conference telephone, interac-
tive conference video, or other similar communications equipment when it is
otherwise difficult or impossible for the members to attend the meeting in
person, provided that each member participating by such device can be
identified when speaking, all participants are able to hear each other at the
same time, and members of the public attending the meeting are able to hear
any member of the Commission who speaks during the meeting.

(d) The Mayor shall appoint the Chairperson of the Commission, who shall
serve at the pleasure of the Mayor.

(e) The Mayor shall appoint a staff director and such additional staff as may
be necessary to carry out the purposes of this subchapter.

(f) A record of the proceedings of the Commission shall be kept and files
shall be maintained. The Commission shall maintain a register of all appli-
cants for registration showing for each applicant the date of the application,
name, qualifications, place of business, place of applicant’s residence, and
whether the certificate was granted or refused. The books and register of the
Commission shall be prima facie evidence of all matters recorded herein. (1973
Ed., § 1-854; Mar. 29, 1977, D.C. Law 1-95, § 5, 23 DCR 9532b; Sept. 13, 1980,
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D.C. Law 3-91, § 4,27 DCR 3280; Apr. 27,1999, D.C. Law 12-268, § 8, 46 DCR

969.)

Section references. — This section is re-
ferred to in §§ 26-810 and 26-917.

Effect of amendments, — D.C, Law 12-268
substituted “the members participating at the
meeting” for “those present” in the last sentence
of (c}; and inserted (¢c-1).

Temporary amendment of section. —
Section 9 of D.C. Law 11-267 substituted “the
members participating at the meeting” for
“those present” in the last sentence in (c); and
added (c-1).

Section 11{(b} of D.C. Law 11-267 provides for
expiration of the act after 255 days of its having
taken effect or upon the effective date of the
Equal Opportunity for Local, Small, and Disad-
vantaged Business Enterprises Act of 1997,
whichever occurs first.

Section 9 of D.C. Law 12-102 substituted “the
members participating at the meeting” for
“those present” in the last sentence in (¢); and
added (¢-1).

Section 11(b) of D.C. Law 12-102 provides
that the act shall expire after 225 days of its
having taken effect.

Emergency act amendments. -—— For tem-
porary amendment of section, see § 9 of the
Equal Opportunity for Local, Small, and Disad-
vantaged Business Enterprises Congressional
Review Emergency Amendment Act of 1997
(D.C. Act 12-65, April 3, 1997, 44 DCR 2437),
and see § 9 of the Equal Opportunity for Local,
Small, and Disadvantaged Business Enter-
prises Congressional Review Emergency Act of
1998 (D.C. Act 12-347, May 6, 1998, 45 DCR
2988).

§ 1-1145. Same — Reports.

Section 11 of D.C. Act 12-65 provides for the
application of the act.

Section 11 of D.C. Act 12-347 provides for the
application of the act.

Legislative history of Law 1-95. — See
note to § 1-1141,

Legislative history of Law 3-91. — See
note to § 1-1142,

Legislative history of Law 11-287. — See
note to § 1-1152.6.

Legislative history of Law 12-102. — Law
12-102, the “Equal Opportunity for Local,
Small, and Disadvantaged Business Enter-
prises Temporary Act of 1998,” was introduced
in Council and assigned Bill No. 12-476. The
Bill was adopted on first and second readings
on December 4, 1997, and January 6, 1998,
respectively. Signed by the Mayor on January
27, 1998, it was assigned Act No. 12-278 and
transmitted to both Houses of Congress for its
review, D.C. Law 12-102 became effective on
April 30, 1998.

Legislative history of Law 12-268. — Law
12-268, the “Equal Opportunity for Local,
Small, and Disadvantaged Business Enter-
prises Act of 1998, was introduced in Council
and assigned Bill No. 12-616, which was re-
ferred to the Committee on Economic Develop-
ment. The Bill was adopted on first and second
readings on December 1, 1998, and December
15, 1998, respectively. Signed by the Mayor on
December 24, 1998, it was assigned Act No,
12-580 and transmitted to both Houses of Con-
gress for its review. D.C, Law 12-268 became
effective on April 27, 1999,

The Commission shall submit a report every 6 months to the Mayor and to
the Council reviewing the performance of agencies in meeting the goals
established under this subchapter. Such report shall:

(1) Be attested by the affidavits of the Chairman, the Vice-Chairman, and
include a copy of the roster of registered contractors and joint ventures;

(2) State the degree to which each agency has met the goals in § 1-1146,
and identify agencies which have failed to comply with the provisions of this

subchapter;

(3) Recommend amendments to this subchapter which the Commission
believes necessary to accomplish its purposes, including higher goals than

those set forth in § 1-1146; and

(4) Summarize its general activities during the reporting period. (1973
Ed., § 1-855; Mar. 29,1977, D.C. Law 1-95, § 6, 23 DCR 9532b; Sept. 13, 1980,
D.C. Law 3-91, § 5(a), (b), 27 DCR 3280.)
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Leg:slative history of Law 3-91. — See
note to § 1-1142.

CoNTrACTS

Section references. — This section is re-
ferred to in §§ 26-810 and 26-917.

Legislative history of Law 1-95. — See
note to § 1-1141.

§ 1-1146. Allocation of agency contracts to local minority
enterprises; quarterly agency reports on con-
tracts; Council review of goals.

(a) Each agency of the District of Columbia, including these agencies which
contract a portion of their procurement through the Department of General
Services shall, unless otherwise determined by the Commission in § 1-1149:

(1) Allocate its construction contracts in order to reach the goal of 35
percent (or such other goal as may be determined by the Commission under the
provisions set forth below) of the dollar volume of all construction contracts to
be let to local minority business enterprises;

(2) Allocate its procurement of goods and services other than construction
in order to reach the goal of 35 percent (or such other goal as may be
determined by the Commission under the provisions set forth below) of the
dollar volume to local minority business enterprises; and

(3) Provide quarterly reports to the Commission specifying, with respect
to the contracts and subcontracts subject to the provisions of this subchapter
within 30 days after the end of a quarter:

(A) The means by which it intends to implement the programs provided
in § 1-1147 during the next 12 months;

(B) The dollar percentage of all contracts and subcontracts it has let
during the quarter which were let to minority contractors and other minority
business enterprises;

(C) The dollar volume of contracts and subcontracts let during the
quarter to minority business enterprises;

(D) The degree to which the agency has met the goals set forth in this
section, and an explanation of any failure to meet those goals; and

(E) A description of its past and current activities under § 1-1147.

(b} Upon receipt of the semiannual report from the Commission, the Council
shall review the goals set forth under this section and consider appropriate
amendments to this subchapter. (1973 Ed., § 1-856; Mar. 29, 1977, D.C. Law
1-95,§ 7,23 DCR 9532b; Mar. 9, 1983, D.C. Law 4-167, § 2(b), 29 DCR 4983.)

Section references. — This section is re-
ferred to in §§ 1-1145, 1-1147, 1-1149, 26-810,
and 26-917.

Legislative history of Law 1-85. — See
note to § 1-1141,

Legislative history of Law 4-187. — See
note to § 1-1150.1.

Transfer of functions. — The functions of
the Department of General Services were
transferred, in part, to the Department of Pub-
lic Works by Reorganization Plan No. 4 of 1983,
effective March 1, 1984, and transferred, in
part, to the Department of Administrative Ser-
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vices by Reorganization Plan No. 5 of 1983,
effective March 1, 1984.

The District violated plaintiff’s Fifth
Amendment right to equal protection of
the laws by enforcing the Minority Contracting
Act in a manner that deprived plaintiff of the
equal opportunity to compete for city road con-
struction contracts, O'Donnell Constr, Co. v,
District of Columbia, 963 F.2d 420 (D.C. Cir.
1992).

Racial classifications. — The Minority
Contracting Act’s 35 percent goal serves as a
requirement, and the means devised to satisfy



§ 1-1147 ADMINISTRATION

the requirement are racial classifications; un- supported. — No strong basis in the evidence
der the Equal Protection Clause of the Four- was found for the use of a 35 percent goal,
teenth Amendment, a local government may enforced through sheltered markets and sub-
not use racial classifications to remedy past contracting set asides. O'Donnell Constr. Co. v.
racial discrimination unless it can demonstrate  District of Columbia, 963 F.2d 420 (D.C. Cir.
a compelling interest for doing so, which must  1992).

rest on evidence at least approaching a prima Cited in Washington Post Co. v. Minority

facie case of racial discrimination in the rele-  Byg Opportunity Comm'n, App. D.C., 560 A.2d

vant industry. O'Donnell Constr. Co. v. Distriet 517 (1989); District of Columbia v. Group Ins.

of Columbia, 963 F.2d 420 (D.C. Cir. 1992). Admin. App. D.C., 633 A.2d 2 (1993).
Allocation of construction contracts un- ’ '

§ 1-1147. Assistance programs for minority contractors.

(a) To achieve the goals set forth in § 1-1146, programs designed to assist
local minority contractors shall be established under regulations issued by the
Commission pursuant to § 1-1149(14). Such programs shall be implemented
by each agency within 60 days after issuance of such regulations. Minority
contractors shall not be limited to bidding or negotiating only on contracts
within these programs.

(b) The Commission shall include among these programs a sheltered mar-
ket approach to contracts. Only certified minority business enterprises are
eligible to participate in any sheltered market program established pursuant
to this subsection.

(¢) The prime contractor shall perform at least 50 percent of the confracting
effort, excluding the cost of materials, goods and supplies, with his own
organization and resources, and if he subcontracts, 50 percent of the subcon-
tracting effort excluding the cost of materials, goods and supplies shall be with
certified minority business enterprises. The contract shall contain a certified
statement to this effect. Waivers of the above requirements must be given in
writing by the contracting officer with the approval and consent of the Minority
Business Opportunity Commissioner.

(d) For construction contracts of up to $1,000,000, the prime contractor shall
perform at least 50 percent of the on-site work with his own work force,
excluding the cost for materials, goods, supplies and equipment. The prime
contractor shall award at least 50 percent of his subcontracts to certified
minority business enterprises. The bid document shall contain a certification
form to be signed by all bidders to this effect. Waivers of the above require-
ments must be given in writing by the contracting officer with the approval and
consent of the Minority Business Cpportunity Commission. (1973 Ed., § 1-857;
Mar. 29, 1977, D.C. Law 1-95, § 8, 23 DCR 9532b; Sept. 13, 1980, D.C. Law
3-91, § 5(c), 27 DCR 3280.)

Section references. — This section is re- enforced through sheltered markets and sub-
ferred to in §§ 1-1146, 1-1148, 1-1149, 26-810, contracting set asides. O'Donnell Constr. Co. v.

and 26-917. District of Columbia, 963 F.2d 420 (D.C. Cir.
Legislative history of Law 1.95. — See 1992),

note to § 1-1141. The District never identified with any preci-
Legislative history of Law 3-91. — See  4jon whether the sheltered market approach

note to § 1-1142. was a remedy narrowly tailored to remedy prior

Allocation of construction contracts un-  discrimination. O'Donnell Constr. Co. v. Dis-

supported. — No strong basis in the evidence ¢t of Columbia, 963 F.2d 420 (D.C. Cir. 1992).
wag found for the use of a 35 percent goal,
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CONTRACTS § 1-1148
§ 1-1148. Certificates of registration.

{a) Notwithstanding any other provision of law, no firm shall be permitted to
participate in the program established under § 1-1147 unless it has been
issued a certificate of registration under the provisions of this subchapter.
Eligibility criteria for certification, under this subchapter, shall include the
following:

(1) Written evidence that the applicant is a bona fide, minority business
enterprise;

(2) Written evidence that the applicant is a local entity;

(3) Written evidence of the applicant’s financial standing,

{4) Compliance with the regulations set forth in subsection (b) of this
gection; and

(5) Fulfillment of such other criteria as the Commission may require by
regulation.

(b) Any firm desiring to be registered as a bona fide minority business
enterprise in the District of Columbia shall make and file with the Commission
a written application on such form as may be prescribed by the Commission.
Any joint venture desiring to be registered as a joint venture in the District of
Columbia shall make and file with the Commission a written application on
such form as may be prescribed by the Commission. The Commission shall
require the applicant to furnish evidence of eligibility under this subchapter,
ability, character and financial position, which may be the applicant’s last
financial statement as of a date not more than 90 days prior thereto, on a form
prescribed by the Commission which will include an affidavit regarding the
correctness of such statement. If at any time the information previously
submitted changes wherein a firm or joint venture can no longer satisfy the
requirements of this subchapter, the applicant shall immediately report such
change to the Commission. The use of information submitted to the Commis-
sion shall be governed by the terms set forth in existing law. If the application
is satisfactory to the Commission, the Commission shall issue to the applicant
a certificate to engage in the sheltered market program established under
§ 1-1147.

(c) Acertificate of registration shall expire 2 years from the date of approval.
An application for renewal of a certificate must be submitted 90 days prior to
the expiration date or as the Commission determines.

{d) The Commission may revoke or suspend the certificate of any firm or
joint venture registered hereunder who is found guilty of any of the following
conditions:;

(1) Fraud or deceit in obtaining the registration;

(2) Furnishing of substantially inaccurate or incomplete ownership or
financial information;

(3) Failure to report changes which affect the requirement for certifica-
tion; .

(4) Gross negligence, incompetence, financial irresponsibility, or miscon-
duct in the practice of his profession; or

(5) Willful violation of any provision of this subchapter, or regulations
adopted pursuant thereto.
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(e) Any person may prefer charges of a violation of this subchapter against
any applicant for registration, or contractor registered hereunder. Such
charges shall be in writing and sworn to by the complainant and submitted to
the Commission. Such charges, unless dismissed without hearing by the
Commission as unfounded or trivial, shall be heard and determined within 3
months after the date on which they were preferred. A time and place for such
hearing shall be fixed by the Commission. A copy of the charges together with
the notice of the time and place of hearing shall be served on the accused
personally or by certified or registered mail 30 days before the fixed date for the
hearing. At the hearing the accused shall have the right to appear personally
by representative and to cross-examine witnesses against him, and to present
evidence and witnesses in his defense. In connection with any such hearing,
the Commission shall have the power to issue subpoenas requiring the
attendance of witnesses and the production of records, papers and other
documents. If after such hearing the Commission shall find that the charges
are upheld, the Commission shall revoke the registration of the accused, or
take such other action as it deems appropriate.

(f) The Commission may at any time reissue a certificate of registration to
any firm or joint venture whose certificate has been revoked, provided 4 or
more members of the Commission vote in favor of such reissuance. The
Commission may consider whether the firm should be required to submit
satisfactory proof that conditions within the company which lead to the
violation have been corrected. (1973 Ed., § 1-858; Mar. 29, 1977, D.C. Law
1-95, § 9, 23 DCR 9532b; Sept. 13, 1980, D.C. Law 3-91, § 5(d), (e), (), 27 DCR
3280.)

Section references. — This section is re- planned to consider charges based solely on

ferred to in §§ 26-810 and 26-917. certain grounds for revocation, those grounds
Legislative history of Law 1-85. — See cannot serve as the basis for decision; the only

note to § 1-1141. basis for revocation is on preperly-noticed
Legislative history of Law 3-91. — See charge. M.B.E., Inc. v. Minority Bus. Opportu-

note to § 1-1142. . nity Comm’n, App. D.C., 485 A.2d 152 (1984).
Scope of revocation power. —Therevoca-  Digeretion to revoke retroactively. —

tion provision of subsection (d) of this section  When the Commission finds a violation under
gives the C.omm.lssmn the power to suspend or  gyhection (d) of this section, it has discretion to
revoke certification for conduct which, although  Lovoks the certificate retroactively to the date
improper, might not render a contractor other-  ,, hioh the grounds for revocation first arose.
wise ineligible for certification. American Com- M pE  Ine. v Minority Bus. Opportunity
bustion, Inc. v. Minority Bus. Opportunity o = P p D.C.. 485 A.2d 152 (1984)

Comrm'n, App. D.C., 441 A.2d 660 (1982). Foous for finding willfalness in sybsec-

Increasing minority involvement to . . M . .
meet certification requirements after suc- 902 (d)(5) of this section is on the intentional

cessful bid. — To permit a contractor to bid on performance Pf a_prohibited act — without
a project and then, only if successful, tighten up regard_ to .motwg O erroneous advice — not on
its minority involvement to meet certification ® specific intention to violate the law: So that 'f
standards frustrates the overall purpose of the & Person m.tentlona.!ly does an act which 13
Minority Contracting Act. American Combus. Prohibited, irrespective of evil motive or reli-
tion, Inc. v. Minority Bus, Opportunity 2Nnce on erroneous advice, or acts with careless
Comm’n, App. D.C., 441 A.2d 660 (1982). disregard of statutory requirements, the viola-

Revocation must be based on properly- tion is willful. M.B.E, Inc. v. Minority Bus.
noticed charge. — Where the Commission Opportunity Comm’n, App. D.C., 485 A.2d 152
never provided the business with notice that it (1984).
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§ 1-1149. Functions of the Commission.

The Commission shall:

(1) Establish procedures and guidelines for the implementation of the
programs established pursuant to this subchapter;

(2) Determine which minority business enterprises and joint ventures
will be eligible for certification under this subchapter and establish criteria to
identify those minority business enterprises and joint ventures which will be
given priority consideration for government contracts. In establishing priority
criteria, preference shall be given to those minority businesses with principal
offices located in the District of Columbia and licensed pursuant to § 47-2801
et seq. or subject to taxes levied under § 47-1810.1 et seq.;

{3) Review the procurement plans of each agency of the District of
Columbia government and determine, if it deems appropriate, which contracts,
or parts thereof, shall be reserved for the programs established under
§ 1-1147. Where an agency has failed to meet the goals set forth in § 1-1146,
the Commission shall reserve portions of the agency’s contracts to be per-
formed in accordance with the programs established under § 1-1147, so that
such agency's failings shall be timely remedied;

(4) Consider agency requests for adjustment of goals in particular in-
stances, provided, that the Commission report to the Mayor and the Council
each time it acts upon such requests, and submit to the Council on a
semiannual basis recommendations for changes of the goals under § 1-1146,
on an agency basis if appropriate, and accompanied by necessary supporting
data;

(5) Determine that portion of the dollar amount of a minority/non-
minority joint venture which may be attributed toward an agency’s percentage
goal;

(6) May recommend any agency to waive bonding in excess of the
standard waiver provided in §§ 1-1104 and 1-1107 where such a waiver is
appropriate and necessary to achieve the purposes of this subchapter;

(7) May recommend any agency to make advance payments to a certified
contractor or to subdivide a contract into smaller parts where the Commission
has determined that such payments of such subdivisions are necessary to
achieve the purposes of this subchapter;

(8) Review bids in the sheltered market arrangements established under
§ 1-1147 and may authorize agencies to refuse to let a contract where the
Commission determines that bids for a particular contract are excessive;

(9} Maintain contacts with the business community (financial institu-
tions, and bonding companies) and elicit cooperation for economic development
for the District of Columbia;

(10) Review minority contracting problems and make further recommen-
dations that increase minority contractor’s participation with the District of
Columbia government. Such recommendations shall include, but not be
limited to, improved schedules that ensure prompt payment to contractors,
special geographic radii requirements on certain contracts, innovative contract
advertising procedures, the encouragement of joint ventures, and advising the
Mayor on methods to be utilized to ensure minority participation;
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§ 1-1149 ADMINISTRATION

{11) Review and determine the continued eligibility of contractors certi-
fied by the Commission;

(12) May recommend that any agency subdivide contracts into smaller
parts where the Commission has determined that subdivision of such contracts
is necessary to achieve the purposes of this subchapter. Subdivision may be
recommended in order to fall within the $25,000 bond exemption provided by
§ 1-1107 where feasible;

(13) May determine according to regulations adopted by the Commission
that a minority business enterprise without a principal office physically
located in the District of Columbia is a local business enterprise.

(A) These regulations shall include, but not be limited to, the following
factors:

(i) Whether the applicant’s principal place of business is located in
the Washington Standard Metropolitan Statistical Area (SMSA);

(i1) The location(s) of the assets of the business enterprise;

(iii) The number and percentage of the applicant’s employees who
reside in the District of Columbia;

{iv) The place of residence of the owners of the business enterprise;
and

(v) The percentage of total sales or other revenues derived from the
transaction of business in the District of Columbia.

(B) In addition, these regulations shall require that each minority
business enterprise, in order to be a local business enterprise according to this
section, be licensed pursuant to § 47-2801 et seq. or subject to the tax levied
under § 47-1810.1 et seq.; and

(14) Issue regulations to implement this subchapter. (1973 Ed., § 1-859;
Mar. 29, 1977, D.C. Law 1-95, § 10, 23 DCR 9532b; Sept. 13, 1980, D.C. Law
3-91, § 5(g), 27 DCR 3280; Mar. 9, 1983, D.C. Law 4-167, § 2(c), (d), 29 DCR
4983; Mar. 14, 1985, D.C. Law 5-159, § 11, 32 DCR 30.)

Section references. — This section is re- D.C. Law 12-86, § 101(c}, 45 DCR 1172, effec-
ferred to in §§ 1-1142, 1-1143, 1-1146, 1-1147, tive April 29, 1998,

26-810, and 26-917. The District of Columbia Minority Con-
Legislative history of Law 1-95. — See tracting Act is unconstitutional, and the
note to § 1-1141. District is permanently enjoined from enforcing
Legislative history of Law 3-91. -- See the Act as presently authorized, as the District
note to § 1-1142, cannot simply rely on broad expressions of
Legislative history of Law 4-167. — See  purpose or general allegations of historical or
note to § 1-1150.1. societal racism; its legislation must rest on

Legislative history of Law 5-159. — Law  evidence at least approaching a prima facie
5-159 was introduced in Council and assigned case of racial discrimination in the relevant
Bill No. 5-540, which was referred to the Com-  industry and must also be narrowly tailored to
mittee of the Whole. The Bill was adopted on  achieve its end. O’'Donnell Constr. Co. v. Dis-
first and second readings on November 20, 1984  trict of Columbia, 815 F, Supp. 473 (D.D.C.
and December 4, 1984, respectively. Signed by  1992).
the Mayor on December 10, 1984, it was as- Cited in American Combustion, Inc. v. Mi-
signed Act No. 5-224 and transmitted to both  nority Bus. Qpportunity Comm’n, App. D.C.,
Houses of Congress for its review. 441 A.2d 660 (1982); O'Donnell Constr. Co. v.

References in text. — Section 47-2801, District of Columbia, 963 F.2d 420 (D.C. Cir.
referred toin (2) and in (13)(B), was repealed by  1992).
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§ 1-1150. Advance, partial, or progress payments.

(a) The Office of Contracting and Procurement may:

(1) Make advance, partial, progress or other payments under contracts for
property or services; and

(2) Insert in bid solicitations for procurement of property or services, a
provision limiting to minority business concerns, advance or progress pay-
ments.

(b) Payments made under subsection (a} of this section may not exceed the
unpaid contract price.

{c) Advance payments under subsection (a) of this section may be made only
upon adequate security and a determination by the Director of the Office of
Contracting and Procurement, upon recommendation by the Commission, that
to do so would be in the public interest. Such security may be in the form of a
lien in favor of the government on the property contracted for, on the balance
in an account in which such payments are deposited, and on such of the
property acquired for performance of the contract as the parties may agree.
Thig lien shall be paramount to all other liens imposed by the District of
Columbia government. (1973 Ed., § 1-860; Mar. 29, 1977, D.C. Law 1-95, § 12,
23 DCR 9532b; Apr. 12, 1997, D.C. Law 11-259, § 306, 44 DCR 1423.)

Section references. — This section is re-
ferred to in §§ 26-810 and 26-917.

Effect of amendments. — Section 306 of
D.C. Law 11-259 rewrote the introductory lan-
guage in (a); deleted “made by the agency”
following “services” in (a)X1); and substituted

“by the Director of the Office of Contracting and
Procurement” for “by the agency head” in {(c).
Legislative history of Law 1-95. — See
note to § 1-1141.
Legislative history of Law 11-259. — See
note to § 1-1135.

§ 1-1150.1. Rules proposed by Commission.

The rules proposed by the Commission shall be transmitted to the Chairman
of the Council and shall become effective after a 45-day (excluding Saturdays,
Sundays, holidays, and days on which the Council is in recess according to its
rules) period of review by the Council of the District of Columbia. During the
45-day period of review the Council may approve or disapprove, in whole, the
rules by resolution. The 45-day period of review shall not include Saturdays,
Sundays, legal holidays, and days that pass during a recess of the Council.
(Mar. 29, 1977, D.C, Law 1-95, § 12a, as added Mar. 9, 1983, D.C. Law 4-167,

§ 2(e), 29 DCR 4983; Aug. 1, 1985, D.C. Law 6-15, § 3(b), 32 DCR 3570.)

Section references. — This section is re-
ferred to in §§ 26-810 and 26-917.

Legislative history of Law 1-95. — See
note to § 1-1141,

Legislative history of Law 4-167. — Law
4-167 was introduced in Council and assigned
Bill No. 4-437, which was referred to the Com-
mittee on Housing and Economic Development.
The Bill was adopted on first, amended first,
and second readings on July 20, 1982, Septem-
ber 21, 1982 and October 5, 1982, respectively.
Signed by the Mayor on October 22, 1982, it
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was assigned Act No. 4-242 and transmitted to
both Houses of Congress for its review.

Legislative history of Law 6-15. — See
note to § 1-1143.

Proposed rules approved. — Pursuant to
Resolution 5-387, the “Minority Business Op-
portunity Commission Rules Approval Resclu-
tion of 1983", effective October 18, 1983, the
Council approved the proposed rules of the
District of Columbia Minority Business Oppor-
tunity Commission transmitted by the Mayor
on July 1, 1983.
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Cited in Wilson v. Dixon, 120 WLR 33 (Su-
per. Ct. 1992); Wilson v. Kelly, App. D.C., 615
A.2d 229 (1992).

§ 1-1151. Severability.

If any provisicn of this subchapter, or any section, sentence, clause, phrase
or word or the application thereof, in any circumstance is held invalid, the
validity of the remainder of the subchapter and of the application of any other
provision section, sentence, clause, phrase, or word shall not be affected. (1973

ADMINISTRATION

Ed., § 1-861; Mar. 29, 1977, D.C. Law 1-95, § 13, 23 DCR 9532b.)

Section references. — This section is re-
ferred to in §§ 26-810 and 26-917.

Legislative history of Law 1-85. — See
note to § 1-1141,

Subchapter II-A. Equal Opportunity for Local, Small, and
Disadvantaged Business Enterprises.

§ 1-1152. Findings.
Expired.

(Sept. 15, 1992, D.C. Law 9-152, § 2, 39 DCR 5023; Mar. 17, 1993, D.C. Law

9-217, § 2, 40 DCR 143.)

Temporary reenactment and amend-
ment of the provisions of the Equal Oppor-
tunity for Local, Small, and Disadvan-
taged Business Enterprises Act of 1992. —
Section 2-8 of D.C. Law 11-267 reenacted and
amended, on a temporary basis, the provisions
of the Equal Opportunity for Local, Small, and
Disadvantaged Business Enterprises Act of
1992 to establish new size standards for small
business enterprise categories, to require an
agsessment every 3 years of the continued need
for the local, small, and disadvantaged pro-
grams, to establish & 2 tier set-aside program
for small business enterprises, to establish af-
filiated interest standards for small and disad-
vantaged business enterprises, and to amend
the Minority Contracting Act of 1976 to autho-
rize board members participation at Minority
Business Opportunity Commission meetings by
conference telephone.

Section 11(b) of D.C. Law 11-287 provided
that this act shall expire after 225 days of its
having taken effect or upon the effective date of
the Equal Opportunity for Local, Small, and
Disadvantaged Business Enterprises Act of
1997, whichever occurs first.

Section 2-8 of D.C. Law 12-102 reenacted and
amended, on a temporary basis, the provisions
of the Equal Opportunity for Local, Small, and
Disadvantaged Business Enterprises Act of
1992 to establish new size standards for small
business enterprise categories, to require an
assessment every 3 years of the continued need
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for the local, small, and disadvantaged pro-
grams, to establish a 2 tier set-aside program
for small business enterprises, to establish af-
filiated interest standards for small and disad-
vantaged business enterprises, and to amend
the Minority Contracting Act of 1976 to autho-
rize board members participation at Minority
Business Opportunity Commission meetings by
conference telephone.

Section 11(b) of D.C. Law 12-102 provides
that the act shall expire after 225 days of its
having taken effect or upon the effective date of
the Equal Opportunity for Local, Small, and
Disadvantaged Business Enterprises Act of
1997 whichever occurs first.

Emergency act amendments. — For tem-
porary reenactment and amendment, on an
emergency basis, of the provisions of the Equal
Opportunity for Local, Small, and Disadvan-
taged Business Enterprises Act of 1992, see
§§ 2-8 of the Equal opportunity for Local,
Small, and Disadvantaged Business Enter-
prises Congressional Review Emergency Act of
1997 (D.C. Act 12-65, April 3, 1997, 44 DCR
2437), and see §§ 2-8 of the Equal Opportunity
for Local, Small, and Disadvantaged Business
Enterprises Congressional Review Emergency
Act of 1998 (D.C. Act 12-347, May 6, 1998, 45
DCR 2988).

Section 11 of D.C. Act 12-65 provides for the
application of the act.

Section 11 of D.C. Act 12-347 provides for the
application of the act.



CoNTRACTS

Legislative history of Law 11-267, — Law
11-267, the “Equal Opportunity for Local,
Small, and Disadvantaged Business Enter-
prises Temporary Act of 1996," was introduced
in Council and assigned Bill No. 11-995. The
Bill was adopted on first and second readings
on December 3, 1996, and January 7, 1997,
respectively. Signed by the Mayor on January
24, 1997, it was assigned Act No. 11-534 and
trangmitted to both Houses of Congress for its
review, D.C. Law 11-267 became law on May 8,
1997,

Legislative history of Law 12-102. — See
note to § 1-1144.

Expiration of Law 9-217, — Section 9(b) of

§ 1-1152.1, Definitions.
Expired.

(Sept. 15, 1992, D.C. Law 9-152, § 3,
9-217, § 3, 40 DCR 143.)

Expiration of Law 9-217. — See note to
$ 1-1152.

§ 1-11524

D.C. Law 9-217 provided that the act shall
expire 2 years from the date of its taking effect.
D.C. Law 9-217 became effective on March 17,
1993.

Section 2 of D.C. Law 11-114 provided for the
temporary repeal of the expiration provision of
D.C. Law 9-217.

Section 4(b) of D.C. Law 11-114 provides that
the act shall expire after the 225th day of its
having taken effect or on the effective date of
the Equal Opportunity for Local, Small, and
Disadvantaged Business Enterprises Act of
1996, whichever occurs first. D.C. Law 11-114
became effective on May 1, 1996.

39 DCR 5023; Mar. 17, 1993, D.C. Law

§ 1-1152.2. District government contracting with local
business enterprises; quarterly agency reports
on contracts; Council review of goals.

Expired.

(Sept. 15, 1992, D.C. Law 9-152, § 4, 39 DCR 5023; Mar. 17, 1993, D.C. Law

§-217, § 4, 40 DCR 143)

Expiration of Law 9-217, — See note to
§ 1-1152.

§ 1-1152.3. Assistance Programs for local business enter-
prise contractors, disadvantaged business en-
terprise contractors, and small business enter-

prise contractors.

Expired.

(Sept. 15, 1992, D.C. Law 9-152, § 5, 39 DCR 5023; Mar. 17, 1993, D.C. Law

9-217, § 5, 40 DCR 143.)

Expiration of Law 9-217. — See note to
§ 1-1152,

§ 1-1152.4. Certificate of registration.

Expired.
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(Sept. 15, 1992, D.C. Law 9-152, § 6, 39 DCR 5023; Mar. 17, 1993, D.C. Law
9.217, § 6, 40 DCR 143.)

Expiration of Law 9-217. — See note to
§ i-1162.

§ 1-1152.5. Functions of the Commission.

Expired.

(Sept. 15, 1992, D.C. Law 9-152, § 7, 39 DCR 5023; Mar. 17, 1993, D.C. Law
9-217, 8 7, 40 DCR 143)

Expiration of Law 9-217. — See note to
§ 1-1152,

§ 1-1152.6. Rules and regulaions by Mayor.
Expired.

(Sept. 15, 1992, D.C. Law 9-152, § 8, 39 DCR 5023; Mar. 17, 1993, D.C. Law
9-217, § 8, 40 DCR 143.)

Expiration of Law 9-217. — See note to
§ 1-1152,

Subchapter II-B. Equal Opportunity for Local, Small, and
Disadvantaged Business Enterprises.

§ 1-1153.1. Definitions.

For the purpose of this subchapter, the term:

(1) “Agency” means an agency, department, office, or instrumentality of
the District of Columbia government.

(2) “Commission” means the District of Columbia Local Business Oppor-
tunity Commission established by § 1-1143.

(3) “Disadvantaged business enterprise” means a local business enter-
prise, or a business enterprise that has satisfied the requirements established
in § 1-1153.5(13), owned, operated, and controlled by economically disadvan-
taged individuals.

(4) “Economically disadvantaged individual” means an individual whose
ability to compete in the free enterprise system is impaired because of
diminished opportunities to obtain capital and credit as compared to others in
the same line of business where such impairment is related to the individual’s
status as “socially disadvantaged”. An individual is “socially disadvantaged” if
the individual has reason to believe the individual has been subjected to
prejudice or bias because of his or her identity as a member of a group without
regard to his or her qualities as an individual.

(5) “Enterprise zone” means an area within the District for which an
application for designation as an enterprise zone has been submitted to or has
been designated by the United States Secretary of Housing and Urban
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Development as an enterprise zone pursuant to 42 U.S.C. § 11501 et seq., or
any similar area designated by the Mayor and Council under the provisions of
Chapter 14 of Title 5.

(6) “Joint venture” means a combination of property, capital, efforts, skills
or knowledge of 2 or more persons or businesses to carry out a single project.

(7) “Local business enterprise” means a business enterprise that is
licensed pursuant to Chapter 28 of Title 47 or subject to the tax levied under
subchapter X of Chapter 18 of Title 47 and with its principal office located
physically in the District of Columbia.

(8) “Owned, operated, and controlled” means a business enterprise that is
one of the following:

(A) A sole proprietorship owned, operated or controlled by a District
resident;

(B) A partnership, joint venture, or corporation owned, operated, or
controlled by one or more District residents who own at least 51% of the
beneficial ownership interests in the enterprise and who also hold at least 51%
of the voting interests of the enterprise; or

(C) A sole proprietorship, partnership, joint venture or corporation that
may be owned, operated and contralled by a non-resident of the District when
one of the following factors is met:

(1) The majority of enterprise’s employees are District residents;

(ii) The majority of total sales or other revenues of the enterprise are
derived from the transaction of business in the District of Columbia; or

(iii) The enterprise is a local business enterprise as defined in this
subchapter.

(9} “Small business enterprise” means a local business enterprise, or a
business enterprise that has satisfied the requirements established in § 1-
1153.5(13), which is independently owned, operated and controlled and which
has had average annualized gross receipts or average numbers of employees
for the 3 years preceding certification not exceeding the following limits:

Construction:
Heavy (Street and Highways, Bridges, etc.) $ 23 million

Building (General Construction, ete.) $ 21 million

Specialty Trades $ 13 million
Goods and Equipment $ 8 million
General Services $ 19 million
Professional Services:

Personal (Hotel, Beauty, Laundry, etc.) $ 5 million

Business Services $ 10 million

Health and Legal Services $ 10 million

Health Facilities Management $ 19 million
Manufacturing Services $ 10 millton
Transportation and Hauling Services $ 13 million
Financial Institutions $300 million

Every 3 years following April 27, 1999, the Commission shall submit to the
Mayor and Council the results of an independent evaluation of the local, small,
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and disadvantaged business enterprise programs. The evaluation shall com-
pare the costs of contracts awarded pursuant to this subchapter to the cost of
contracts awarded without use of the set-asides and bid preferences authorized
by this subchapter. The evaluation shall also compare economic outcomes such
as revenue, tax payments, and employment of District residents for local,
small, and disadvantaged business enterprises certified by the Commission to
economic outcomes for similar firms that are not certified by the Commission.
(Apr. 27, 1999, D.C, Law 12-268, § 2, 46 DCR 969.)

Cross references. — As to minority con-
tracting, see § 1-1141 et seq.

Emergency act amendments. — For tem-
porary addition of subchapter 11I-B, see §§ 2-9
of the Equal Opportunity for Local, Small, and
Disadvantaged Business Enterprises Second
Emergency Act of 1997 (D.C. Act 12-221, De-
cember 29, 1997, 44 DCR 103} and §§ 2-8 and

§ 10 of the Equal Oppertunity for Local, Small,
and Disadvantaged Business Enterprises
Emergency Act of 1998 (D.C. Act 12-565, Janu-
ary 12, 1999, 46 DCR 700).

Section 11 of D.C. Act 12-221 provides for the
application of the act.

Legislative history of Law 12-288. — See
note to § 1-1144.

§ 1-1153.2. District government contracting with local
business enterprises; quarterly agency reports
on contracts; Council review of goals.

(a) Each agency of the District, including those agencies that contract a
portion of their procurement through the Office of Contracting and Procure-
ment unless otherwise determined by the Commission, shall:

(1) Allocate its construction contracts in order to reach a goal of 50%, or
such other goal as may be determined by the Commission under the provisions
set forth below, of the dollar volume of all construction contracts to be let to
small business enterprises;

(2) Allocate its procurement of goods and services, other than construc-
tion, in order to reach the goal of 50%, or such goal as may be determined by
the Commission under provisions set forth in § 1-1153.3, of the dollar volume
to small business enterprises;

(3) Allocate 5% of its contracts to prime contractors that agree to subcon-
tract a portion of the contract work with local or disadvantaged business
enterprises; and

{(4) Provide quarterly reports to the Commission within 30 days after the
end of a quarter specifying with respect to the contracts and subcontracts
subject to the provisions of this section:

(A) The means by which it intends to implement the programs provided
in § 1-1153.3 during the next 12 months;

(B) The dollar percentage of all contracts and subcontracts it has
awarded during the quarter which were awarded to local business enterprises,
disadvantaged business enterprises, and small business enterprises;

(C) The dollar volume of contracts and subcontracts let during the
quarter to local business enterprises, disadvantaged business enterprises, and
small business enterprises; and

(D} A description of its past and current activities under § 1-1153.3.

(b) Upon receipt of the semi-annual report from the Commission, the
Council shall review the geals set forth under this section and consider
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appropriate amendments to this subchapter. Every 3 years following April 27,
1999, the Council shall also review the goals, intent, and purpose of this act to
assess the continued need for the local, small and disadvantaged business
enterprise programs. (Apr. 27, 1999, D.C. Law 12-268, § 3, 46 DCR 969.)

Emergency act amendments. — See note Legislative history of Law 12-268. — See
to § 1-1153.1. note to § 1-1144.

§ 1-1153.3. Assistance programs for local business enter-
prise contractors, disadvantaged business en-
terprise contractors, and small business enter-
prise contractors.

(a) To achieve the goals set forth in § 1-1153.2, programs designed to assist
contractors who are certified as local business enterprises, disadvantaged
business enterprises, or small business enterprises shall be established by
rules issued by the Mayor pursuant to § 1-1153.6. Such programs shall be
implemented by each agency within 10 days of March 17, 1993. Local, small, or
disadvantaged business enterprises shall not be limited to bidding only on
contracts within these programs.

(b)(1) The Mayor shall include among these programs a bid preference
mechanism for local business enterprises and disadvantaged business enter-
prises and a two-tier small business set-aside program at the contract level,
which shall include a separate set-aside program for small business enter-
prises with gross revenues of $1,000,000 or less, which shall provide that a
business becomes ineligible for participation in this set-aside program when
the business has gross revenues in excess of $1,000,000 for 2 consecutive years,
and a separate set-aside program for all small business enterprises, and for
local and disadvantaged business enterprises at the subcontracting level. In
evaluating bids and proposals, agencies shall award preferences, in the form of
points, in the case of proposals, or a percentage reduction in price, in the case
of bids, as follows:

{A) Five points or 5% for local business enterprises;
(B) Five points or 5% for disadvantaged business enterprises; and
(C) Two points or 2% for businesses located in enterprise zones.
(2) Abid or proposal may be entitled to any or all of the above preferences
for which it is qualified.

(¢) A prime contractor certified by the Commission shall perform at least
50% of the contracting effort, excluding the cost of materials, goods, and
supplies, with its own organization and resources, and if it subcontracts 50%
of the subcontracted effort excluding the cost of materials, goods, and supplies
shall be with certified local, disadvantaged, or small business enterprises. The
contract will include a certified statement to this effect. Waivers of the above
requirements may be given in writing by the Director of the Local Business
Development Administration.

(d) For construction contracts of up to $1 million, a prime contractor
certified by the Commission shall perform at least 50% of the on-site work with
its own work force, excluding the cost of materials, goods, supplies, and
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equipment, and, if it subcontracts, 50% of its subeontracts, excluding the cost
of materials, goods, supplies and equipment, shall be with certified local, small,
or disadvantaged business enterprises. The bid document shall contain a
certification form to be signed by all bidders to this effect. Waivers of the above
requirements may be given in writing by the contracting officer but only with
the written approval of the Director of the Local Business Development
Administration. (Apr. 27, 1999, D.C. Law 12-268, § 4, 46 DCR 969.)

Emergency act amendments., — See note Legislative history of Law 12-268. — See
to § 1-1153.1, note to § 1-1144,

§ 1-1153.4. Certificate of registration.

(a) Notwithstanding any other provisions of law, no enterprise shall be
permitted to participate in the program established under § 1-1153.3 unless
the enterprise has been issued a certificate of registration under the provisions
of this subchapter or has self-certified pursuant to regulations issued pursuant
to this subchapter. Eligibility criteria for certification under this subchapter
shall include the following:

(1) Written evidence that the applicant is:
(A) A bona fide local business enterprise;
(B) A bona fide disadvantaged business enterprise;
{C) A bona fide small business enterprise; or
(D) A bona fide local business enterprise located in an enterprise zone;
{2) Compliance with the regulations set forth in subsection (b) of this
section; and
(3) Fulfillment of such other criteria as the Commission may require by
regulation.

{(b) Any enterprise seeking to be registered as a local business enterprise, a
disadvantaged business enterprise, or a small business enterprise in the
District shall make and file with the Commission a written application as may
be prescribed, which shall inelude a certification of the correctness of the
information provided. The applicant shall be required to furnish evidence of
eligibility, ability, character, and financial pesition, which may be the appli-
cant’s most recent financial statement, For purposes of this subchapter, the
term “recent” means produced from current data no more than 90 days prior to
the application date. If the information provided in the application submitted
is satisfactory to the Commission, the Commission shall issue the applicant a
certificate of registration to engage in the programs established under § 1-
1153.3.

{¢) A certificate of registration shall expire 2 years from the date of approval
of the application.

(d) The Commission may revoke or suspend the certificate of registration of
any enterprise registered who is found guilty of any of the following conditions:

(1) Fraud or deceit in obtaining the registration;

(2) Furnishing of substantially inaccurate or incomplete ownership or
financial information;

(3) Failure to report changes that affect the requirement for certification;
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(4} Gross negligence, incompetence, financial irresponsibility, or miscon-
duct in the practice of a trade or profession; or

(5) Willful violation of any provision of this subchapter or rules adopted
pursuant to this subchapter.

{e) Any person may file with the Commission a complaint alleging a
violation of this subchapter against any applicant for registration or contractor
registered pursuant to this subchapter. The complaint shall be in writing and
sworn to by the complainant. The Commission may, without a hearing, dismiss
a complaint which is frivolous or otherwise without merit. Any hearing shall be
heard within 3 months of the filing of the complaint. The Commission shall
determine the time and place of the hearting. The Commission shall cause to be
issued and served on the person or organization alleged to have committed the
violation, hereafter called the respondent, a written notice of the hearing
together with a copy of the complaint at least 30 days prior to the scheduled
hearing. Notice shall be served by registered or certified mail, return receipt
requested, or by personal service. At the hearing the respondent shall have the
right to appear personally or by a representative and to cross-examine
witnesses and to present evidence and witnesses. The Commission shall have
authority to issue subpoenas requiring the attendance of witnesses and to
compel the production of records, papers, and other documents. If, at the
conclusion of the hearing, the Commission determines that the respondent has
violated the provisions of this subchapter, the Commission shall issue, and
cause to be served on the respondent, a decision and order, accompanied by
findings of fact and conclusions of law, requiring the respondent’s registration
to be revoked or suspended, or take any other action as it deems appropriate.

(D In addition to the penalties provided in subsection (e) of this section, the
Corporation Counsel may bring a civil action in the Superior Court of the
District of Columbia against a business enterprise and the directors, officers,
or principals that is reasonably believed to have obtained certification by fraud
or deceit or have furnished substantially inaccurate or incomplete ownership
information to the Commission. A business enterprise or individual found
guilty under this subsection shall be subject to a civil penalty of not more that
$100,000.

(g) The Commission may at any time reissue a certificate of registration to
any firm or joint venture whose certificate has been revoked, provided 4 or
more members of the Commission vote in favor of reissuance. The Commission
may consider whether the firm should be required to submit satisfactory proof
that conditions within the company which led to the violation have been
corrected. (Apr. 27, 1999, D.C. Law 12-268, § 5, 46 DCR 969.)

Emergency act amendments, — See note Legislative history of Law 12-268. — See
to § 1-1153.1. note to § 1-1144.

§ 1-1153.5. Functions of the Commission.

The Commission shall:
(1) Establish procedures and guidelines for the implementation of the
programs established pursuant to this subchapter;
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(2) Determine which local business enterprises, disadvantaged business
enterprises, small business enterprises, or joint ventures will be eligible for
certification under this act and establish criteria to identify those enterprises
and joint ventures which will be given priority consideration for government
contracts;

(3) Review the procurement plans of each agency of the District govern-
ment and determine, if it deems appropriate, which contracts, or parts thereof,
shall be reserved for the programs established under § 1-1153.3. Where an
agency has failed to meet the goals set forth in § 1-1153.2, the Commission
shall reserve portions of the agency’s contracts to be performed in accordance
with the programs established under § 1-1153.3, so that agency’s failings shall
be timely remedied;

(4) Consider an agency request for adjustment of goals in particular
instances, provided, that the Commission report to the Mayor and the Council,
on a semi-annual basis, recommendations for changes of the goals under
§ 1-1153.2, on an agency basis if appropriate, and accompanied by necessary
supporting data;

(5) Determine that portion of the dollar amount of a joint venture which
may be attributed toward an agency’s percentage goal,

{6) Recommend that an agency waive bonding in excess of the standard
waiver provided in §§ 1-1104 and 1-1107, where such a waiver is appropriate
and necessary to achieve the purposes of this subchapter;

(7) Recommend that an agency make advance payments to a certified
contractor or to subdivide a contract into smaller parts where the Commission
has determined that such payments or such subdivisions are necessary to
achieve the purposes of this subchapter. Subdivisions may be recommended in
order to fall within the $100,000 bond exemption provided by § 1-1107, where
feasible;

{8) Review bids in the small business enterprise set-aside arrangements
established under § 1-1153.3 and may authorize agencies to refuse to let a
contract where the Commission determines that bids for a particular contract
are excessive;

(9) Maintain contacts with the business community, including financial
institutions and bonding companies, and elicit cooperation for economic
development in the District;

(10) Review contracting problems and make further recommendations
that increase small, local, and disadvantaged contractor participation with the
District government. Recommendations shall include, but not be limited to,
improved schedules that ensure prompt payment to contractors, special
geographic radii requirements on certain contracts, innovative contract adver-
tising procedures, the encouragement of joint ventures, and advising the
Mayor on methods to be utilized to ensure participation;

(11) Review and determine the continued eligibility of contractors certi-
fied by the Commissgion;

(12) Insert in bid solicitations for procurement of property or services, a
provision limiting advance or progress payments to local, small, and disadvan-
taged business enterprises, to provide that payments may not exceed the
unpaid contract price;
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(13) Determine that a small or disadvantaged business enterprise with-
out a principal office located physically in the District is a small or disadvan-
taged business enterprise, if the business enterprise meets 4 of the following
criteria;

(A) The principal office of the business is located in the Washington
Standard Metropolitan Statistical Area; '

(B) More than 50% of the assets of the business are located in the
District;

(C) More than 50% of the employees of the business are residents of the
District;

(D) The owners of more that 50% of the business are residents of the
District;

(E) More than 50% of the total sales or other revenues are derived from
the transactions of the business in the District.

(14) Determine according to rules adopted by the Mayor that a small
business enterprise affiliated with other business enterprises through common
ownership, management, or control is a small enterprise if:

(A) The consolidated financial statements of the affiliated companies do
not exceed the limits established by § -1-1153.1(9); and

(B) In the event of a parent-subsidiary affiliation, the parent company
qualifies for certification as a small business;

(15) Determine according to rules adopted by the Mayor that a disadvan-
taged business enterprise affiliated with other business enterprises through
common ownership, management, or control is a disadvantaged business
enterprise, provided that, in the event of a parenti-subsidiary affiliation, both
enterprises meet the requirements of § 1-1153.1(3); and

(16) Whenever a small business enterprise is affiliated with a business
that is in a different line of business, paragraph (14) of this subsection shall not
be applicable, and such affiliates shall be eligible for certification as a small
business enterprise if it meets the requirements of § 1-1153.1(9). (Apr. 27,
1999, D.C. Law 12-268, § 6, 46 DCR 969.)

Emergency act amendments. — See note Legislative history of Law 12-268. — See
to § 1-1153.1. note to § 1-1144.

§ 1-1153.6. Rules.

The Mayor shall issue rules to implement this subchapter, including rules
that establish a procedure to provisionally certify, self-certify, or to challenge
the certifications that a business enterprise is a small, local, or disadvantaged
business enterprise. (Apr. 27, 1999, D.C. Law 12-268, § 7, 46 DCR 969.)

Emergency act amendments. — See note Legislative history of Law 12-268. — See
to § 1-1153.1. note to § 1-1144.

§ 1-1158.7. Applicability date.

This subchapter shall apply as of December 11, 1998, (Apr. 27, 1999, D.C.
Law 12-268, § 10, 46 DCR 969.)
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Emergency act amendments. — See note Legislative history of Law 12-268. — See
to § 1-1153.1. note to § 1-1144.

Subchapter I11. First Source Employment.

§ 1-1161. Definitions.

For the purposes of this subchapter, the term:

(1) “Beneficiary” means the signator to a contract executed by the Mayor
which involves any District of Columbia government funds, or funds which, in
accordance with a federal grant or otherwise, the District of Columbia
government administers, or the applicant for any street or alley closing
pursuant to Chapter 4 of Title 7, and which details the number and description
of all jobs created by a government-assisted project for which the beneficiary is
required to use the First Source Register.

(2) “Employment agreement” means the contract referred to in paragraph
(1) of this section.

(3) “All jobs” means any managerial, nonmanagerial, professional, non-
professional, technical or nontechnical position including: clerical and sales
occupations, service occupations, processing occupations, machine trade occu-
pations, bench work occupations, structural work cccupations, agricultural,
fishery, forestry, and related cccupations, and any other occupations as the
Department of Employment Services may identify in the Dictionary of Occu-
pational Titles, United States Department of Labor.

(4) “First Source Register” means the Department of Employment Ser-
vices Automated Applicant Files, which consists of the names of unemployed
District residents registered with the Department of Employment Services.

(6) “Government-assisted project” means any project funded in whole or
in part with District of Columbia funds, or funds which, in accordance with a
federal grant or otherwise, the District of Columbia government administers,
and on which the District of Columbia is signatory to any agreement of a
contractual nature, including leasing agreements of real property for 1 year or
more, or the initial project, development, or construction facilitated by any
street or alley closing pursuant to Chapter 4 of Title 7.

(6) “Unemployed District resident” means:

(A) Any unemployed resident of the District of Columbia who does not
receive unemployment compensation benefits pursuant to Chapter 1 of Title
46, and who lives within the boundaries of the advisory neighborhood commis-
sion in which the government-assisted project is located;

(B) Any unemployed resident of the District of Columbia who does not
receive unemployment compensation benefits pursuant to Chapter 1 of Title
46; or

(C) Any other unemployed resident of the District of Columbia. (June
29, 1984, D.C. Law 5-93, § 2, 31 DCR 2545; Mar. 15, 1985, D.C. Law 5-175,
§ 2, 32 DCR 746; Mar. 17, 1993, D.C. Law 9-210, § 2(a), 40 DCR 19.)

Section references. — This section is re- Legislative history of Law 5-93. — Law
ferred to in §§ 1-1163 and 1-2295.15. 5-93, the “First Source Employment Agreement
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Act of 1984,” was introduced in Council and
assigned Bill No. 5-341, which was referred to
the Committee on Housing and Economic De-
velopment. The Bill was adopted on first and
second readings on April 10, 1984 and April 30,
1984, respectively. Signed by the Mayor on May
9, 1984, it was assigned Act No. 5-134 and
transmitted to both Houses of Congress for its
review.

Legislative history of Law 5-175. — Law
5-175 was introduced in Council and assigned
Bill No. 5-542, which was referred to the Com-
mittee on Housing and Economic Development.
The Bill was adopted on first and second read-
ings on December 4, 1984 and December 18,
1984, respectively. Signed by the Mayor on

§ 1-1163

January 11, 1985, it was assigned Act No. 5-240
and transmitted to both Houses of Congress for
its review,

Legislative history of Law 9-210, — Law
9-210, the “First Source Employment Agree-
ment Act of 1384 Amendment Act of 1992,” was
introduced in Council and assigned Bill No.
9-75, which was referred to the Committee on
Labor. The Bill was adopted on first and second
readings on November 4, 1992, and December
1, 1992, respectively. Signed by the Mayor on
December 21, 1992, it was assigned Act No.
9-339 and transmitted to both Houses of Con-
gress for its review. D.C. Law 9-210 became
effective on March 17, 1993.

§ 1-1162. First Source Register created.

(a) The Mayor shall maintain a First Source Register. The First Source
Register is the Department of Employment Services Automated Applicant File,
which consists of the names of unemployed District residents registered with
the Department of Employment Services.

(b) In compiling and maintaining the First Source Register the Mayor shall
contact community organizations, advisory neighborhood commissions, civic
and citizen associations, and project area committees for names of unemployed
District residents. (June 29, 1984, D.C, Law 5-93, § 3, 31 DCR 2545; Mar. 17,
1993, D.C. Law 9-210, § 2(b), 40 DCR 19.)

Legislative history of Law 5-93. — See
note to § 1-1161.
Legislative history of Law 9-210. — Sce

Delegation of authority pursuant to Law
5-98. — See Mayor’s Order 86-66, April 22,
1986.

note to § 1-1161.

§ 1-1163. Employment agreements required.

(a) The Mayor shall include for every government-assisted project a require-
ment that the beneficiary enter into an employment agreement with the
District of Columbia government which states that:

(1) The first source for finding employees to fill all jobs created by the
government-assisted project will be the First Source Register; and

(2} The first source for finding employees to fill any vacancy occurring in
all jobs covered by an employment agreement will be the First Scurce Register.

(b) In selecting unemployed District residents from the First Source Regis-
ter for interviews for all jobs covered by each employment agreement, the
Mayor shall:

(1) Give first preference to unemployed District residents pursuant to
§ 1-1161(6)A); and

(2) Give second preference to unemployed District residents pursuant to
§ 1-1161(6)(B). (June 29, 1984, D.C. Law 5-93, § 4, 31 DCR 2545; Mar. 17,
1993, D.C. Law 9-210, § 2(c), 40 DCR 19.)
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Section references. — This section is re-
ferred to in § 1-2238.

Legislative history of Law 5-83. — See
note to § 1-1161.

Legislative history of Law 9-210, — See
note to § 1-1161.

§ 1-1164. Reports.

ADMINISTRATION

Delegation of authority pursuant to Law
5-93. — See Mayor's Order 86-66, April 22,
1986.

The Mayor shall submit a semiannual report to the Council of the District of
Columbia on January 31st and July 31st of each year. The report shall mclude,

for each preceding 6-month period:

(1) The number of government-assisted projects for which employment

agreements were executed,;

{2) The number of jobs that result from employment agreements;
(3) The number of District residents actually employed in government-

assisted projects; and

(4) The number of names of unemployed District residents on the First
Source Register. (June 29, 1984, D.C. Law 5-93, § 5, 31 DCR 2545; Mar. 14,
1985, D.C. Law 5-159, § 5, 32 DCR 30; Mar. 17, 1993, D.C. Law 9-210, § 2(d),

40 DCR 19.)

Legislative history of Law 5-93. — See
note to § 1-1161.

Legislative history of Law 5-159. — See
note to § 1-1149,

Legislative history of Law 9-210. — See
note to § 1-1161.

§ 1-1165. Rules.

Delegation of authority pursuant to Law
§-93, — See Mayor’s Order 86-66, April 22,
1986.

The Mayor shall issue rules to carry out the purposes of this subchapter not
later than 60 days after June 29, 1984. (June 29, 1984, D.C. Law 5-93, § 6, 31

DCR 2545.)

Legislative history of Law 5-93. — See
note to § 1-1161.
Delegation of authority pursuant to Law

5-93. — See Mayor's Order 86-66, April 22,
1986.

Subchapter IV. Quick Payment Provisions.

§ 1-1171. Definitions.

For the purposes of this subchapter, the term:

{1) “Business concern” means any person engaged in a trade or business
and nonprofit entities operating as contractors.

(1A} “Contractor” means any entity that has a direct contract with a
District agency, as that term is defined in paragraph (3) of this section.

(2) “Designated payment office” means the place named in the contract for
forwarding the invoice for payment or, in certain instances, for approval.

(3) “District agency” means any office, department, division, board, com-
mission, or other agency of the District government, including, unless other-
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wise provided, an independent agency, required by law or by the Mayor or the
Council to administer any law or any rule adopted under the authority of a law.
For the purposes of this definition, the term “independent agency” means any
agency of government not subject to the administrative control of the Mayor
and includes, but is not limited to, the Superior Court of the District of
Columbia, District of Columbia Court of Appeals, Council of the District of
Columbia, Board of Elections and Ethics, Armory Board, Zoning Commission,
Convention Center Board of Directors, District of Columbia Board of Educa-
tion, and Public Service Commission.

{4) “Proper invoice” means an invoice which contains or is accompanied by
substantiating documentation required by regulation or contract.

(5) “Subcontractor” means any entity that furnishes labor, material,
equipment, or services to a contractor in performance of the contractor’s
contract with a District agency. (Mar. 15, 1985, D.C. Law 5-164, § 2, 32 DCR
555; Mar, 20, 1992, D.C. Law 9-81, § 2(a), 39 DCR 681; Apr. 12, 1997, D.C. Law
11-259, § 307(a), 44 DCR 1423.)

Effect of amendments. — Section 307(a) of
D.C. Law 11-259 substituted “including, unless
otherwise provided, an independent agency” for
“other than an independent agency” in (3); and
substituted “required by regulation or contract”
for “(A) the Mayor may require by regulation,
and (B} the District agency involved may re-
quire by regulation or contract” in (4).

Legislative history of Law 5-164. — Law
5-164, the “District of Columbia Government
Quick Payment Act of 1984,” was introduced in
Council and assigned Bill No. 5-120, which was
referred to the Committee on Government COp-
erations. The Bill was adopted on first and
second readings on December 4, 1984 and De-
cember 18, 1984, respectively. Signed by the
Mayor on January 11, 1985, it was assigned Act
No. 5-229 and transmitted to both Houses of
Congress for its review.

Legislative history of Law 9-81. — Law

9.81, the “District of Columbia Government
Quick Payment Act of 1984 Amendment Act of
1992, was introduced in Council and assigned
Bill No. 9-156, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
December 3, 1991, and January 7, 1992, respec-
tively. Signed by the Mayor on January 28,
1992, it was assigned Act No. 9-139 and trans-
mitted to both House of Congress for its review.
D.C. Law 9-81 became effective on March 20,
1992.

Legisiative history of Law 11.259. — See
note to § 1-1135.

Delegation of authority under D.C, Law
5-164. — See Mayor's Order 85-119, July 18,
1985.

Cited in District of Columbia v. Plerce
Assocs., App. D.C., 527 A.2d 306 (1987).

§ 1-1172. Rules and regulations governing interest pen-
alty payments by District agencies; computa-
tion and payment of penalties.

{a)(1) In accordance with rules and regulations issued by the Mayor of the
District of Columbia (*Mayor”), each agency of the District of Columbia
government (“District”), under the direct control of the Mayor, which acquires
property or services from a business concern but which does not make payment
for each complete delivered item of property or service by the required
payment date shall pay an interest penalty to the business concern in
accordance with this section on the amount of the payment which is due.

(2) Each rule or regulation issued pursuant to paragraph (1) of this
subsection shall:
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(A) Specify that the required payment date shall be:

{i) The date on which payment is due under the terms of the contract
for the provision of the property or service; or

(ii) 30 calendar days, excluding legal holidays, after receipt of a
proper invoice for the amount of the payment due, if a specific date on which
payment is due is not established by contract,

(B)i) Specify, in the case of any acquisition of meat or of a meat food
product, a required payment date which is not later than 7 calendar days,
excluding legal holidays, after the date of delivery of the meat or meat food
product; and

(ii) Specify, in the case of any acquisition of a perishable agricultural
commaodity, a required payment date which is not later than 10 calendar days,
excluding legal holidays, after the date of delivery of the perishable agricul-
tural commodity pursuant to this subchapter;

(C) Specify separate required payment dates for contracts under which
property or services are provided in a series of partial executions or deliveries,
to the extent that the contract provides for separate payment for partial
execution or delivery; and

(D) Require that, within 15 days after the date on which any invoice is
received, District agencies notify the business concern in writing of any defect
in the invoice or delivered goods, property or services or impropriety of any
kind which would prevent the running of the time period specified in subpara-
graph (AXii) of this paragraph.

(b)(1) Interest penalties on amounts due to a business concern under this
subchapter shall be due and payable to the concern for the period beginning on
the day after the required payment date and ending on the date on which
payment of the amount is made, except that no interest penalty shall be paid
if payment for the complete delivered item of property or service concerned is
made on or before: (A) the 3rd day after the required payment date, in the case
of meat or a meat product, described in subsection (a)(2XB)(i) of this section;
(B) the 5th day after the required payment date, in the case of an agricultural
commodity, described in subsection (a)(2)B)(ii) of this section; or (C) the 15th
day after the required payment date in the case of any other item. Interest,
computed at a rate of not less than 1%, shall be determined by the Mayor by
regulation,

(1A) Each contract executed pursuant to Chapter 11A of Title 1 shall
include in the solicitation a description of the contractor’s rights and respon-
sibilities under the chapter.

(1B) Paragraphs (1) and (1A) of this subsection shall apply to claims
arising after Qctober 7, 1998.

{2) Any amount of an interest penalty which remains unpaid at the end of
any 30-day period shall be added to the principal amount of the debt and
thereafter interest penalties shall accrue on the added amount.

{c) This section does not authorize the appropriation of additional funds for
the payment of interest penalties required by this section. A District agency
shall pay any interest penally required by this section out of funds made
available for the administration or operation of the program for which the
penalty was incurred.
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(d) Any contract awarded by a District agency shail include:

(1) A payment clause that obligates the contractor to take one of the 2
following actions within 7 days of receipt of any amount paid to the contractor
by the District agency for work performed by any subcontractor under a
contract:

(A) Pay the subcontractor for the proportionate share of the total
payment received from the District agency that is attributable to the subcon-
tractor for work performed under the contract; or

(B) Notify the District agency and the subcontractor, in writing, of the
contractor’s intention to withhold all or part of the subcontractor’s payment
with the reason for the nonpayment;

(2) An interest clause that obligates the contractor to pay interest to the
subcontractor or supplier as provided in subsection (b)(1) and (2) of this
section; and

(3) A clause that obligates the contractor to include in any subcontract a
provision that requires each subcontractor to include the payment and interest
clauses required under paragraphs (1) and (2) of this subsection in a contract
with any lower-tier subcontractor or supplier.

(e)(1) A contractor’s obligation to pay an interest charge to a subcontractor
pursuant to subsection (d)(2) of this section shall not constitute an obligation
of the District agency.

(2) A contract modification shall not be made for the purpose of providing
reimbursement for any interest charge pursuant to subsection (d)(2) of this
section.

(3) A cost reimbursement claim shall not include any amount for reim-
bursement for any interest charge pursuant to subsection (d)(2) of this section.

(B(1) A dispute between a contractor and subcontractor relating to the
amount or entitlement of a subcontractor to a payment or a late payment
interest penalty under the provisions of this subchapter does not constitute a
dispute to which the District of Columbia is a party. The District of Columbia
may not be interpleaded in any judicial or administrative proceeding involving
such a dispute.

(2) This subsection shall not limit or impair any contractual, administra-
tive, or judicial remedies otherwise available to a contractor or subcontractor
in the event of a dispute involving late payment or nonpayment by a prime
contractor or deficient subcontract performance or nonperformance by a
subcontractor, (Mar, 15, 1985, D.C. Law 5-164, § 3, 32 DCR 555; Mar. 20, 1992,
D.C. Law 9-81, § 2(b}, 39 DCR 681; Mar. 26, 1999, D.C. Law 12-175,§ 902(a),
45 DCR 7193, Apr. 20, 1999, D.C. Law 12-264, § 7(a), 46 DCR 2118.)

Section references. — This section is re- Temporary amendment of section. —
ferred to in §§ 1-1173 and 1-1174. Section 2{(a) of D.C. Law 12-159 rewrote (b).

Effect of amendments. — D.C. Law 12-175 Section 4(b) of D.C. Law 12-159 provided that
rewrote (b). the act shall expire after 225 days of its having

D.C. Law 12-264, in (b)1B), substituted “af- taken effect or on the effective date of the Quick
ter October 7, 1998” for “after the effective date  Payment Amendment of 1998, whichever oc-
of the Quick Payment Amendment Act of 1998."  curs first.
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Emergency act amendments. — For tem-
porary amendment of section, see § 2(a) of the
Quick Payment Emergency Amendment Act of
1998 (D.C. Act 12-379, June 5, 1998, 45 DCR
4468),

Legislative history of Law 5-164. — See
note to § 1-1171.

Legislative history of Law 9-81, — See
note to § 1-1171.

Legislative history of Law 12-159, — Law
12-159, the “Quick Payment Temporary
Amendment Act of 1998." was introduced in
Council and assigned Bill No. 12-647. The Bill
was adopted on first and second readings on
May 5, 1998, and June 2, 1998, respectively,
Signed by the Mayor on June 19, 1998, it was
assigned Act No. 12-393 and transmitted to
both Houses of Congress for its review. D.C.
Law 12-159 became effective on October 7,
1998.

Legislative history of Law 12-175. — Law
12-175, the “Fiscal Year 1999 Budget Support
Act of 1998, was introduced in Council and
assigned Bill No. 12-618, which was referred to
the Committee of the Whole. The Bill was
adopted on first and second readings on May 5,
1998, and June 2, 1998, respectively. Signed by

ADMINISTRATION

the Mayor on June 23, 1998, it was assigned
Act No. 12-399 and transmitted to both Houses
of Congress for its review. D.C. Law 12-175
became effective on March 26, 1999.

Legislative history of Law 12-264, — Law
12-264, the “Technical Amendments Act of
1998,” was introduced in Council and assigned
Bill No. 12-804, which was referred to the
Committee of the Whole. The Bill was adopted
on first and second readings on November 10,
1998, and December 1, 1998, respectively.
Signed by the Mayor on January 7, 1999, it was
assigned Act No. 12-626 and transmitied to
both Houses of Congress for its review, D.C.
Law 12-264 became effective on April 20, 1999.

Issuance of rules and regulations under
Law 5-164. — Section 8(b) of D.C. Law 5-164
provided that the rules and regulations re-
quired under the act shall be issued not later
than 120 days after March 15, 1985,

Cited in General Ry. Signal Co. v. Washing-
ton Metro. Area Transit Auth., 875 F.2d 320
(D.C. Cir. 1989), cert. denied, 494 U.S. 1056,
110 8. Ct. 15624, 108 L. Ed. 2d 764 (1990}
MecCray v. District of Columbia, 121 WLR 997
(Super. Ct. 1993).

§ 1-1173. Interest penalty for failure to pay discounted
price within specified period.

{(a) If a business concern offers a District agency a discount from the amount
otherwise due under a contract for property or services in exchange for
payment within a specified period of time, the District agency may make
payment in an amount equal to the discounted price only if payment is made
within the specified period of time.

{b) Each District agency which violates subsection (a) of this section shall
pay an interest penalty on any amount which remains unpaid in violation of
subsection (a) of this section. The interest penalty shall accrue on the unpaid
amount in accordance with the regulations issued pursuant to § 1-1172, except
that the required payment date with respect to the unpaid amount shall be the
last day of the specified period of time described in subsection {a) of this
section. (Mar. 15, 1985, D.C. Law 5-164, § 4, 32 DCR 555.)

Section references. — This section is re-
ferred to in § 1-1174.

Legislative history of Law 5-164, — See
note to § 1-1171.

§ 1-1174. Filing of claims; disputed payments.

{a}1) Claims for interest penalties which a District agency has failed to pay
in accordance with the requirements of §§ 1-1172 and 1-1173 shall be filed
with the contracting officer for a decision. Interest penalties under this
subchapter shall not continue to accrue: (A) after the filing of an appeal for the
penalties with the Contract Appeals Board; or (B) for more than one year.

(2) The contracting officer shall issue a decision within 60 days from the
receipt of any claim submitted under this subchapter.
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(3) Within 90 days from the receipt of a decision of the contracting officer,
the contractor may appeal the decision to the Contract Appeals Board.

(4) The contractor shall file a claim for interest penalties and any
amendments to such claim within 90 days after the principal is paid, except
that if the contractor notifies the contracting officer in writing of the contrac-
tor’s intent to file a claim within the 90-day period, the contractor shall be
allowed 180 days after the principal is paid to file such claim.

(b) Except as provided in § 1-1173 with respect to disputes concerning
discounts, this subchapter shall not be construed to require interest penalties
on payments which are not made by the required payment date by reason of a
dispute between a District agency and a business concern over the amount of
that payment or other allegations concerning compliance with a contract.
Claims concerning any dispute, and any interest which may be payable with
respect to the period while the dispute is being resolved, shall be subject to the
ruling of the Contract Appeals Board.

(c)(1) With respect to any claim arising from a payment between March 15,
1985, and October 7, 1998, the contractor shall file a claim for interest
penalties and any amendments to such claim with the contracting officer
within 180 days of October 7, 1998,

(2) The 180 days specified in paragraph (1) of this subsection shall be
extended to 270 days to file a claim if the contractor notifies the contractipg
officer in writing of the contractor’s intent to file a claim for interest penaities
within 180 days of October 7, 1998.

(3) Aclaim filed by a contractor may be amended at any time prior to the
issuance of a decision by the contracting officer.

(d) Subsection (a) of this section shall apply to claims arising after October
7, 1998. (Mar. 15, 1985, D.C. Law 5-164, § 5, 32 DCR 555; Mar. 26, 1999, D.C.
Law 12-175, § 902(b), 45 DCR 7193; Apr. 20, 1999, D.C. Law 12-264, § 7(b), 46
DCR 2118.)

Effect of amendments. — D.C. Law 12-175

rewrote (a) and added (c) and (d).

D.C. Law 12-264, in {cX1} and (2), substituted
“October 7, 1998” for “the effective date of the
Quick Payment Amendment Act of 1998”; and
in (d), substituted “after October 7, 1998" for
“after the effective date of the Quick Payment
Amendment Act of 19987

Temporary amendment of section. —
Section 2(b) of D.C. Law 12-159 rewrote (a) and
added (c) and (d).

Section 4(b) of D.C. Law 12-159 provides that
this act shall expire after 225 days of its having
taken effect or on the effective date of the Quick
Payment Amendment Act of 1998, whichever
occurs first.

§ 1-1175. Required reports.

Emergency act amendments, — For tem-
porary amendment of section, see § 2(b} of the
Quick Payment Emergency Amendment Act of
1998 (D.C. Act 12-379, June 5, 1998, 45 DCR
4469),

Legislative history of Law 5-164, — See
note to § 1-1171,

Legislative history of Law 12-159. — See
note to § 1-1172.

Legislative history of Law 12-175. — See
note to § 1-1172.

Legislative history of Law 12-2684. — See
note to § 1-1172.

{a) Each district agency shall file with the Mayor and the Director of the
Office of Contracting and Procurement a detailed report on any interest
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penalty payments made pursuant to this subchapter during the preceding
fiscal year.

(b) The report shall include the numbers, amounts, and frequency of
interest penalty payments, and the reasons the payments were not avoided by
prompt payment, and shall be delivered to the Mayor and the Director of the
Office of Contracting and Procurement within 60 days after the conclusion of
each fiscal year.

{c) The Director of the Cffice of Contracting and Procurement shall submit
to the Mayor and the Council within 120 days after the conclusion of each fiscal
year a report on District agency compliance with the requirements of this
subchapter. The report shall include a summary of the report submitted by
each District ageney pursuant to this section and an analysis of the progress
made in reducing interest penalty payments by that agency from previous
years, (Mar. 15, 1985, D.C. Law 5-164, § 6, 32 DCR 555; Apr, 12, 1997, D.C.
Law 11-259, § 307(b), 44 DCR 1423.)

Effect of amendments. — Section 307(b) of Legislative history of Law 5-164. — See
D.C. Law 11-259 inserted “and the Director of note to § 1-1171,

the Office of Contracting and Procurement” in Legislative history of Law 11-269, — See
(a) and (b); and substituted “Director of the note to § 1-1135.

Office of Contracting and Procurement shall

submit to the Mayor and the Council” for “May-

or shall submit to the Council” in {c).

§ 1-1176. Determination of receipt and payment dates;
construction of rental contracts.

(a) An invoice shall be deemed to have been received by an agency on (1) the
date on which the agency’s designated payment office actually receives a
proper invoice, or {2) the date on which the agency accepts the property or
service concerned, whichever is later.

(b1} District agencies shall mail or otherwise deliver checks to a business
concern on or about the same day that the checks are dated.

{2) If a District agency makes a payment by check on or about same day
as the date of the check, then the payment shall be considered made on the
date on which a check for payment is dated.

(c) A contract for the rental of real or personal property is a contract for the
acquisition of that property. (Mar. 15, 1985, D.C. Law 5-164, § 7, 32 DCR 555.)

Legislative history of Law 5-164. — See
note to § 1-1171.

Subchapter V. Employees of District Contractors and
Instrumentality Whistleblower Protection.

§ 1-1177.1. Definitions.

For purposes of this subchapter, the term:
(1) “Contract” means any contract for goods or services between the
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District government and another entity but excludes any collective bargaining
agreement.

{2) “Contributing factor” means any factor which, alone or in connection
with other factors, tends to affect in any way the outcome of the decision.

(3) “Employee” means:

(A) Any person who is a former or current employee of or an applicant
for employment by an instrumentality of the District government not covered
by Chapter 6 of Title 1; or

(B) Any person who is a former or current employee of any entity that
has a contract with the District government to supply goods or services and
who is engaged in performing such contract.

(4) “Illegal order” means a directive to viclate or to assist in violating a
federal, state, or local law, rule, or regulation.

(5) “Instrumentality” means a quasi-governmental entity that operates in
part with District funds, including, but not limited to, the District of Columbia
Water and Sewer Authority, established by § 43-1672(a); the Health and
Hospitals Public Benefits Corporation, established by Chapter 2A of Title 32;
the Public Service Commission, established by § 43-401; the Washington
Convention Center Authority established by § 9-805; the Committee to Pro-
mote the District of Columbia; the National Capital Revitalization Corpora-
tion, established by § 1-2295.2; and the Washington Metropolitan Area Tran-
sit Authority, established by subchapter IV of Chapter 24 of Title 1.

(6} “Prohibited personnel action” includes but is not limited to: recom-
mended, threatened, or actual termination, demotion, suspension, or repri-
mand; inveoluntary transfer, reassignment or detail; referral for psychiatric or
psychological counseling; failure to hire or promote or take other favorable
perscnnel action; or in any other manner retaliating against an employee
because that employee has made a protected disclosure or refuses to comply
with an illegal order, as those terms are defined in this section.

(7) “Protected disclosure” means any disclosure of information, not spe-
cifically prohibited by statute, by an employee to a supervisor or to a public
body that the employee reasonably believes evidences:

(A) Gross mismanagement in connection with the administration of a
public program or the execution of a public contract;

(B} Gross misuse or waste of public resources or funds;

(C) Abuse of authority in connection with the administration of a public
program or the execution of a public contract;

(D) Aviolation of a federal, state, or local law, rule, or regulation, or of
a term of a contract between the District government and a District govern-
ment contractor which is not of a merely technical or minimal nature; or

(E) A substantial and specific danger to the public health and safety.

(8) “Public body” means:

{A) The United States Congress, the Council, any state legislature, the
District of Columbia Office of the Inspector General, the Office of the District
of Columbia Auditor, the District of Columbia Financial Responsibility and
Management Assistance Authority, or any member or employee of one of these
bodies;
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(B) The federal, the District of Columbia, or any state or local judiciary,
any member or employee of these judicial branches, or any grand or petit jury;

(C) Any federal, District of Columbia, state, or local regulatory, admin-
istrative, or public agency or authority or instrumentality of one of these
agencies or authorities;

(D) Any federal, District of Columbia, state, or local law enforcement
agency, prasecutorial office, or police or peace officer,

(E) Any federal, District of Columbia, state, or local department of an
executive branch of government; or

{F) Any division, board, bureau, office, committee, commission or inde-
pendent agency of any of the public bodies described in subparagraphs (A)
through (E) of this paragraph.

{9) “Supervisor” means any individual employed by a District instrumen-
tality or by a District government contractor who has authority to do the
following:

(A) To hire, transfer, suspend, lay off, recall, promote, discharge, assign,
reward, or discipline other employees, or responsibility to direct them, or to
evaluate their performance, or to adjust their grievances, or effectively to
recommend such action, if in connection with the foregoing the exercise of
authority is not of a merely routine or clerical nature, but requires the use of
independent judgment; or

(B) To effectively recommend or to take remedial or corrective action for
the violation of a law, rule, regulation or contract term that an employee may
allege or report pursuant to this subchapter.

(10) “Whistleblower” means an employee who makes or is perceived to
have made a protected disclosure as that term is defined in this section, (Oct.
7, 1998, D.C. Law 12-160, § 202, 45 DCR 5147.)

Emergency act amendments. — For tem-  Bill was adopted on first and second readings
porary addition of subchapter V, see §§ 202-208 on May 5, 1998, and June 2, 1998, respectively.
of the Whistleblower Reinforcement Emer- Signed by the Mayor on June 23, 1998, it was
gency Amendment Act of 1998 (I.C. Act 12-400, assigned Act No. 12-398 and transmitted to
July 13, 1998, 45 DCR 5158), and see §§ 202- both Houses of Congress for its review. D.C.
208 of the Whistleblower Reinforcement Con- Law 12-160 became effective on October 7,
gressional Review Emergency Amendment Act 1998,
of 1998 (D.C. Act 12-464, October 28, 1998, 45 Employees of District Contractors and
DCR 7821). Instrumentality Whistleblower Protection

Legislative history of Law 12-160. — Law  Act of 1998, — Section 201 of Title II of D.C.
12-160, the “Whistleblower Reinforcement Act  Law 12-160 provided that Title 11 may be cited
of 1998,” was introduced in Council and as- as the “Employees of District Contractors and
signed Bill No. 12-191, which was referred to0  Instrumentality Whistleblower Protection Act
the Committee on Government Operations. The  of 1998.”

§ 1-1177.2. Prohibitions.

A supervisor shall not threaten to take or take a prohibited personnel action
or otherwise retaliate against an employee because of the employee’s protected
disclosure or because of an employee’s refusal to comply with an illegal order.
(Oct. 7, 1998, D.C. Law 12-160, § 203, 45 DCR 5147.)

52



CONTRACTS § 1-1177.4

Emergency act amendments. — For tem- Legislative history of Law 12-160. — See
porary addition of subchapter, see noteto § 1- noteto § 1-1177.1,
1177.1.

§ 1-1177.3. Enforcement.

{a) An employee aggrieved by a violation of § 1-1177.2 may bring a civil
action before a court or a jury in the Superior Court of the District of Columbia
seeking relief and damages, including but not limited to injunction, reinstate-
ment to the same position held before the prohibited personnel action or to an
equivalent position, and reinstatement of the employee’s seniority rights,
restoration of lost benefits, back pay and interest on back pay, compensatory
damages, reasonable costs, and attorney fees. A civil action shall be filed within
one year after a violation occurs or within one year after the employee first
becomes aware of the violation.

(b) In a civil action or administrative proceeding, once it has been demon-
strated by a preponderance of the evidence that an activity proscribed by
§ 1-1177.2 was a contributing factor in the alleged prohibited personnel action
against an employee, the burden of proof shall be on the employing District
instrumentality or contractor to prove by clear and convincing evidence that
the alleged action would have cccurred for legitimate, independent reasons
even if the employee had not engaged in activities protected by this section.

(c} Notwithstanding any other provision of law, a violation of § 1-1177.2
constitutes a complete affirmative defense for a whistleblower to a prohibited
personnel action in an administrative review, challenge, or adjudication of that
action.

(d) An employee who prevails in a civil action at the trial level shall be
granted the equitable relief provided in the decision effective upon the date of
the decision, absent a stay. (Oct. 7, 1998, D.C. Law 12-160, § 204, 45 DCR
5147.)

Emergency act amendments. — For tem- Legislative history of Law 12-180, — See
porary addition of subchapter, see note to § 1- note to § 1-1177.1.
1177.1.

§ 1-1177.4. Disciplinary action; fine.

(a) As part of the relief ordered in an administrative, arbitral or judicial
proceeding, any supervisor who is found to have violated § 1-1177.2 shall be
subject to appropriate disciplinary action, up to and including dismissal.

(b) As part of the relief ordered in a judicial proceeding, any supervisor who
is found to have violated § 1-1177.2 shall be subject to a civil fine not to exceed
$1000. (Oct. 7, 1998, D.C. Law 12-160, § 205, 45 DCR 5147.)

Emergency act amendments. — For tem- Legislative history of Law 12-160. — See
porary addition of subchapter, see note to § 1- note to § 1-1177.1.
1177.1.
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§ 1-1177.5. Election of remedies.

(a) The institution of a civil action pursuant to § 1-1177.3(a) shall preclude
an employee from pursuing any administrative remedy for the same cause of
action from an arbitrator pursuant to a negotiated grievance and arbitration
procedure or an employment contract.

(b} No civil action shall be brought, pursuant to § 1-1177.3(a} if the
aggrieved employee has had a final determination on the same cause of action
from an arbitrator pursuant to a negotiated grievance and arbitration proce-
dure or an employment contract. (Oct. 7, 1998, D.C. Law 12-180, § 2086, 45
DCR 5147.)

Emergency act amendments, — For tem- Legislative history of Law 12-160. — See
porary addition of subchapter, see note to § 1-  note to § 1-1177.1.
1177.1.

§ 1-1177.6. Posting of notice.

District instrumentalities shall conspicuously display notices of employee
protections and obligations under this subchapter in each personnel office and
in other public places, and shall use all other appropriate means to keep all
employees informed, including but not limited to the inclusion of annual
notices of employee protections and obligations under this subchapter with
employee tax reporting documents. District government contractors shall
inform all employees engaged in performing District government contracts of
their rights under this subchapter. (Oct. 7, 1998, D.C. Law 12-160, § 207, 45
DCR 5147.)

Emergency act amendments, — For tem- Legislative history of Law 12-160. — See
porary addition of subchapter, see note to § 1- note to § 1-1177.1,
1177.1.

§ 1-1177.7. Applicability.

{a) This subchapter shall apply to actions taken after July 13, 1998,

{b) This subchapter shall apply to employees of the WMATA when the
Commonwealth of Virginia and the State of Maryland enact similar provisions
for WMATA whistleblowers. (Oct. 7, 1998, D.C. Law 12-160, § 208, 45 DCR
5147)

Emergency act amendments, — For tem- Legislative history of Law 12-160. — See
porary addition of subchapter, see note to § 1- note to § 1-1177.1.
1177.1.
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CHAPTER 11A. PROCUREMENT.

Subchapter I. General Provisions.

Sec.

1-1181.1. Purposes, rules of construction,

1-1181.2. Supplementary general principles of
law applicable.

1-1181,3. Obligation of good faith.

1-1181.4. Application of chapter.

1-1181.5. Claims by contractor against Distriet
government.

1-1181.5a. Criteria for Council review of con-
tracts in excess of $1 miilion.

1-1181.5b. Privatization contracts and proce-

dures requirements.
Policy for contracting out govern-
ment services.

1-1181.5d. Council review of proposals to con-
tract out in excess of $1,000,000.

1-1181.5e. Director of the Office of Contracting
and Procurement,

1-1181.6. Determinations.

1-1181.6a. New contracts with costs exceeding
existing contracts.

1-1181.7. Definitions.

1-1181.5e.

Subchapter II. Procurement Organization.

1-1182.1. Policy.

1-1182.2. Procurement regulations and infor-
mation system.

1-1182.3. Duties of Director.

1-1182.4. Regulatory powers of Mayor,

1-1182.5. Establishment and effect of District
Government Procurement Regu-
lations,

1-1182.6. Contract information hotline.

1-1182.7. Transfer of procurement personnel to
the Office of Contracting and Pro-
curement.

1-1182.8. Creation and duties of Office of the
Inspector General.

1-1182.8a. Deadline for appointment.

1-1182.9. [Repeaied].

Subchapter II1. Source Selection and Contract
Formation.

1-1183.1. District-based businesses preference.

1-1183.2. Methods of source selection and
recordkeeping.

1-1183.3. Competitive sealed bidding.

1-1183.4, Competitive sealed proposals.

1-1183.5. Sole source procurement.

1-1183.6. [Repealed].

1-1183.7. Cancellation of invitations for bids.

1-1183.7a. Mandatory clause for all Request
for Proposals for Public Schools.

1-1183.8. Cost or pricing data.

1-1183.9. Cost-plus-a-percentage-of-cost
tract prohibited.

1-1183.10. Cost-reimbursement contracts.

1-1183.11. Use of other types of contracts.

con-
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Sec.

1-1183.12.
1-1183.13.
1-1183.14.

Emergency procurements.

Multiyear contracts.

Inspection of plant and audit of
records.

Finality of determinations,

Collusive bidding or negotiation.

Prohibited acts.

Termination of contracts.

Report of procurement actions
made pursuant to §§ 1-1183.5 and
1-1183.12,

Exemptions.

Small purchase procurement.

Fire and Emergency Medical Ser-
vices Department small purchase
authority.

Expiration,

1-1183.15.
1-1183.16.
1-1183.17.
1-1183.18,
1-1183.19.

1-1183.20.
1-1183.21.
1-1183.22.

1-1183.23,
Subchapter IV. Specifications.

1-1184.1. Specifications.
1-1184.2. Energy conservation.

Subchapter V. Bonds and Construction
Procurement.

1-1185.1. Bonds.

1-1185.2. Bid bonds for construction contracts.

1-1185.3. Performance bonds for construction
contracts.

1-1185.4, Payment bonds for construction con-
tracts.

1-1185.5. Bond forms, filings, and copies.

1-1185.6. Suits on payment bonds.

1-1185.7. Clauses, modifications, and fiscal re-
sponsibility.

1-1185.8. Nondiscrimination.

Subchapter VI. Cost Principles.
1-1186.1. Rules required.
Subchapter VII. Supply Management.

1-1187.1. Supply management rules.
1-1187.2. Proceeds from disposal of surplus
goods,

Subchapter VIII. Administrative and Civil
Remedies.

Subpart A. General Provisions.

1-1188.1, Sovereign immunity defense not
available.

1-1188.2. District government not liable for
punitive damages.

1-1188.3. Claims by District
against contractor.

1-1188.4. Authority to debar or suspend.

1-1188.5. Claims by contractor against District
government.

1-1188.6. Interest.

government
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Subpart B. Procurement Related Claims. Sec.
s 1-1188.52. Applicability,
ec,
1-1188.7 to 1-1188.12. [Repealed]. Subchapter IX. Contract Appeais Board.
Subpart C. Procurement Related Claims. 1-1189.1. Creation of Contract Appeals Board.
1-1189.2, Terms and qualifications of mem-
1-1188.13. Definitions. bers.

1-1188.14. False claims liability, treble dam- 1.1189.3. Jurisdiction of Board.
ages, costs, and civil penalties; ex- 1-1189.4. Contractor’s right of appeal to Board.

ceptions. 1-1189.5. Appeal of Board decisions.
1-1188.15. Corporation counsel investigations 1.-1189.6, Oaths, discovery, and subpoena

and prosecutions; powers of pros- power,

ecuting authority; civil actions by  1-1189.7. Actions in court; judicial review of

individuals as qui tam plaintiffs; Board decisions.

jurisdiction of courts. 1-1189.8, Protest procedures.

1-1188.16. Employer interference with em-

ployee disclosures; liability of em- Subchapter X. Ethics in Public Contracting.

ployer; remedies of employee. 1-1190.1. Employees subject to Merit Person-
1-1188.17. limitation of actions; burden of nel Act.

proof. .
1-1188.18. Remedies pursuant to other laws; Subchapter XI. Miscellaneous.

{aeverabil.ity of prDVl‘EiOAD.S,' liberal- 1-1191.1. Procurement tra]'_nlng programs.

ity of article construction. 1-1191.2. Cooperative purchasing agreement.
1-1188.19. Civil investigative demands. 1-1191.3. Privatization of Fleet Management
1-1188.20, Antifraud fund. Services in the Metropelitan Po-
1-1188.21. Penalties for false representations. lice Department.

Subchapter VII-A. Year 2000 District 1-1191.4. Standards for contracting officer.
Government Computer Liability Immunity, Subchapter XII. South Africa Contracting

1-1188.51, Immunrnity for Year 2000 system fail- Sanctions.

ures. 1-1192.1 to 1-1192.6. [Repealed].

Subchapter 1. General Provisions.

§ 1-1181.1. Purposes, rules of construction.

(a) This chapter shall be liberally construed and applied to promote its
underlying purposes and policies.

(b) In enacting this chapter, the Council of the District of Columbia
(“Council”} supports the following statutory purposes:

{1) To simplify, clarify, and modernize the law governing the procurement
of property, supplies, services, and construction by the District of Columbia
government (“District government”);

(1A) To centralize procurement and the authority to dispose of supplies,
services, and construction for District government departments, agencies, and
instrumentalities in an office headed by a chief procurement officer with a
team of procurement professionals who are dedicated exclusively to procure-
ment, property dispositions, and contract administration;

(1B) To establish the Office of Contracting and Procurement as a service
agency whose performance will be judged against the needs and reasonable
expectations of its clients (the user agencies and its contractors} and the
citizens of the District of Columbia;
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(1C) To implement technologies based on processes to manage procure-
ment, including the use of electronic forms and signature and electronic
commerce for placing orders for goods and services;

(2)-To foster effective and equitably broad-based competition in the
District of Columbia (“District”) through support of the free enterprise system,
insuring support of the minority business opportunity program as set forth in
subchapter II of Chapter 11 of this title and its implementing regulations;

(3) To provide increased procurement opportunities for District-based,

women-owned businesses;

(4) To provide for increased public confidence in the procedures followed

in public procurement;

(5) To eliminate overlapping or duplication of procurement and related

activities;

(6) To provide increased economy in procurement activities and to maxi-
mize, to the fullest extent allowed by law, the purchasing power of the District

government;

(7) To insure the fair and equitable treatment of all persons who deal with
the procurement system of the District government;

(8) Toimprove the understanding of procurement laws and policies within
the District by organizations and individuals doing business with the Distriet

government;

(9) To permit the continued development of procurement laws, policies,

and practices;

(10) To promote the development of uniform procurement procedures

District government-wide;

(11) To provide safeguards for the maintenance of a procurement system

of quality and integrity; and

(12) To promote overall efficiency in the District government procurement
organization and operation. (Feb. 21, 1986, D.C. Law 6-85, § 101, 32 DCR
7396; Apr. 12, 1997, D.C. Law 11-259, § 101(a), 44 DCR 1423.)

Section references. — This section is re-
ferred to in §§ 10-305, 32-631, and 47-2853.10.

Effect of amendments, — Section 101(a) of
D.C. Law 11-259 inserted (bX1A), (bX1B), and
(b)1C).

Legislative history of Law 8-85. — Law
6-85, the “District of Columbia Procurement
Practices Act of 1985, was introduced in Coun-
cil and assigned Bill No, 6-191, which was
referred to the Committee on Government Op-
erations. The Bill was adopted on first and
second readings on November 5, 1985 and No-
vember 19, 1985, respectively. Signed by the
Mayor on December 3, 1985, it was assigned
Act No. 6-110 and transmitted to both Houses
of Congress for its review.

Legislative history of Law 11.259. — Law
11-259, the “Procurement Reform Amendment
Act of 1996,” was introduced in Council and
assigned Bill No. 11-705, which was referred to
the Committee on Government Operations. The
Bill was adopted on first and second readings
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on November 7, 1996, and December 3, 1996,
respectively. Signed by the Mayor on January
3, 1997, it was assigned Act No. 11-526 and
transmitted to both Houses of Congress for its
review, D.C. Law 11-259 became effective on
April 9, 1997,

Demolition and development of the Oys-
ter School building. — Section 6(b) of D.C.
Law 12-174 authorized the Board of Education
to enter into a Development Agreement with a
Developer and any other agreement necessary
to carry out the purposes of the act,
nothwithstanding the provisions of this section.

Compliance with equal opportunity ob-
ligations in contracts. — See Mayor’s Order
85-85, June 10, 1985.

Limitation of contracting authority for
D.C. government offices, departments and
agencies, — See Mayor's Order 85-110, July 9,
1985.

Emergency procurement to provide
temporary housing for homeless families
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in the District of Columbia. — See Mayor’s
Order 90-199, December 13, 1990.

Severability of provisions, — Since Sec-
tion 49-601(b) provides that the Council of the
District of Columbia has authority to include a
nonseverability clause, and no such clause is
contained in the District of Columbia Procure-
ment Practices Act of 1985 (§§ 1-1181.1 to
1-1192.6) the provisions are severable. RDP
Dev. Corp. v. District of Columbia, App. D.C.,
645 A.2d 1078 (1994).

ADMINISTRATION

Cited in District of Columbia v. Savoy
Constr. Co.,, App. D.C., 515 A.2d 698 (1986);
Lumbermen’s Mut, Cas. Co. v. District of Co-
lumbia, App. D.C., 566 A.2d 480 (1989); District
of Columbia v. Group Ins. Admin., App. D.C,
633 A.2d 2 (1993); Dano Resource Recovery, Inc.
v. District of Columbia, 923 F. Supp. 249
(D.D.C. 1996); Murphy v. A.A. Beiro Constr.
Co., App. D.C., 679 A.2d 1039 (1996); Francis v.
Recycling Solutions, Inc., App. D.C., 695 A.2d
63 (1997),

§ 1-1181.2. Supplementary general principles of law appli-
cable.

Unless superseded by the particular provisiens of this chapter, the principles
of law and equity, including subtitle I of Title 28 and laws relative to capacity
to contract, agency, fraud, misrepresentation, duress, coercion, mistake, or
bankruptcy, shall supplement the provisions of this chapter. (Feb. 21, 1986,
D.C. Law 6-85, § 102, 32 DCR 7396.)

Legislative history of Law 8-85, — See
note to § 1-1181.1.

§ 1-1181.3. Obligation of good faith.

Every contract or duty within this chapter imposes an obligation of good
faith in its performance or enforcement. For the purposes of this chapter, the
term “good faith” means honesty in fact in the conduct or transaction
concerned and the observance of reascnable commercial standards of fair
dealing. (Feb, 21, 1986, D.C. Law 6-85, § 103, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1181.4. Application of chapter.

(a) Except as provided in § 1-1183.20, this chapter shall apply to all
departments, agencies, instrumentalities, and employees of the District gov-
ernment, including agencies which are subordinate to the Mayor, independent
agencies, boards, and commissions, but excluding the Council of the District of
Columbia, District of Columbia courts, and the District of Columbia Financial
Responsibility and Management Assistance Authority.

(b} This chapter shall apply to any contract for procurement of goods and
services, including construction and legal services, but shall not apply to a
contract or agreement receiving or making grants-in-aid or for federal financial
assistance.

{c) The Council of the District of Columbia, the Corporation Counsel,
Inspector General, Auditor, and Chief Financial Officer may contract for the
services of accountants, lawyers, and other experts when they determine and
state in writing that good reason exists why such services should be procured
independently of the CPO. During a control year, as defined by § 47-393(4), the
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Office of the Chief Financial Officer of the District of Columbia shall be exempt
from the provisions of this chapter, and shall adopt, within 30 days of April 12,
1997, the procurement rules and regulations adopted by the District of
Columbia Financial Responsibility and Management Assistance Authority.
During years other than control years, the Office of the Chief Financial Officer
shall be bound by the provisions contained in this chapter. (Feb. 21, 1986, D.C.
Law 6-85, § 104, 32 DCR 7396, Mar. 8, 1991, D.C. Law 8-258, § 2(a), 38 DCR
974; Mar. 19, 1994, D.C. Law 10-79, § 2(a), 40 DCR 8696; May 8, 1996, 1996,
D.C. Law 11-117, § 18(a), 43 DCR 1179; Apr. 12, 1997, D.C. Law 11-259,
§ 101(b), 44 DCR 1423; May 8, 1998, D.C. Law 12-104, § 2(a), 45 DCR 1687.)

PROCUREMENT

Effect of amendments. — D.C. Law 11-259
rewrote this section,

D.C. Law 12-104, in (¢}, substituted “CPQ" for
“Director of the Office of Contracting and Pro-
curement” in the first sentence.

Temporary amendment of section. —
Section 3(a) of D.C. Law 12-17 substituted
“Chief Procurement Officer of the Office of Con-
tracting and Procurement” for “Director of the
Office of Contracting and Procurement” in {(c).

Section 5(b) of D.C. Law 12-17 provided that
the act shall expire on the 225th day of its
having taken effect.

Emergency act amendments. — For tem-
porary amendment of section, see §§ 3(a) and
(e) of the Procurement Reform Emergency
Amendment Act of 1997 (D.C. Act 12-62, April
15, 1997, 44 DCR 2413), and §§ 3(a) and {(e) of
the Procurement Reform Congressional Review
Emergency Amendment Act of 1997 (D.C. Act
12-133, August 12, 1997, 44 DCR 4832).

Section 5 of D.C. Act 12-133 provides for the
application of the act.

For temporary amendment of section, see
§ 2(a) of the Procurement Reform Congres-
sional Review Emergency Amendment Act of
1998 (D.C. Act 12-374, April 24, 1998, 45 DCR
4338).

Section 6 of D.C. Act 12-374 provides for the
application of the act.

Legislative history of Law 8.258 — Law
8-258 was introduced in Council and assigned
Bill No. 8-6843, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
December 4, 1990, and December 18, 1990,
respectively. Signed by the Mayor on December
27, 1990, it was assigned Act No. 8-343 and

transmitted to both Houses of Congress for its
review.

Legislative history of Law 11.117. — Law
11-117, the “Prison Industries Act of 1996," was
introduced in Council and assigned Bill No.
11-151, which was referred to the Committee
on the Judiciary. The Bill was adopted on first
and second readings on January 4, 1996, and
February 6, 1996, respectively. Signed by the
Mayor on February 26, 1996, it was assigned
Act No. 11-221 and tranamitted to both Houses
of Congress for its review. D.C. Law 11-117
became effective on May 8, 1996,

Legislative history of Law 11-269. — See
note to § 1-1181.1.

Legislative history of Law 12-17. — Law
12-17, the “Procurement Reform Temporary
Amendment Act of 1997, was introduced in
Council and assigned Bill No. 12-80. The Biil
was adopted on first and second readings on
March 4, 1997, and May 6, 1997, respectively.
Signed by the Mayor on May 23, 1997, it was
assigned Act No. 12-83 and transmitted to both
Houses of Congress for its review. D.C. Law
12-17 became effective on September 12, 1997,

Legislative history of Law 12-104, — Law
12-104, the “Procurement Reform Amendment
Act of 1998, was introduced in Council and
assigned Bill No. 12-383, which was referred to
the Committee on Government Operations. The
Bill was adopted on first and second readings
on December 4, 1997, and January 6, 1998,
respectively. Signed by the Mayor on February
3, 1998, it was assigned Act No. 12-280 and
transmitted to both Houses of Congress for its
review, D.C. Law 12-104 became effective on
May 8, 1998.

§ 1-1181.5. Claims by contractor against District govern-
ment.

(a) There is established an independent service agency to be called the
Office of Contracting and Procurement (“OCP”), which shall be administered
by the Chief Procurement Officer. By delegation from the Mayor, pursuant to
§ 1-242(6), the CPO shall be the exclusive contracting authority for all
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procurements covered by this chapter. Except as otherwise provided in this
chapter, no other department, agency, instrumentality, or employee subject to
the provisions of this chapter shall exercise procurement or contracting
authority, except authority otherwise provided for receiving or making grants-
in-aid or for federal financial assistance. Departments, agencies, and entities
subject to this chapter shall be responsible for determining their requirements
for goods and services and for technical direction of awarded contracts. The
CPO may delegate contracting authority to employees of 2 department, agency,
or other entity commensurate with the CPO’s judgment of each employee’s
ability to meet the objective of this chapter. This delegation shall be subject to
limitations specified in writing, copies of which shall be filed in the office of the
CPO and submitted to the Mayor, Council, and Ingpector General. The CPO
shall publish the current contract delegations in the D.C. Register in January
and July of each year.

(b) The CPQ shall be the chief procurement officer of the District responsible
for procurements covered by this chapter, subject to the Mayor’s review and
approval as provided in § 47-312.

(eX1) The CPO is authorized to delegate or remove contracting authority
from employees of the OCP who are designated as contracting officers and
specialists in procurement. This delegation shall be subject to limitations
specified in writing, copies of which shall be filed in the office of the CPO and
submitted to the Mayor, Council, and the Inspector General. The CPO shall
publish annually in the District of Columbia Register a list of District
contracting officers with a description for each of their delegated contracting
authority and responsibility. The CPO shall concurrently submit quarterly
reports to the Mayor and Council on delegated authority and such other
matters as the Mayor shall request.

(2} The CPO shall place OCP employees with contracting authority at
various agencies when necessary to best serve the individual agency’s contract-
ing needs. These employees will rotate among the agencies and through OCP
offices to provide a wide experience base to allow all agencies to benefit from
the experience of other agencies. In determining the number and authority of
OCP employees assigned to an agency, the delegated procurement authority of
agency employees shall be considered.

(d)(1) No District employee subject to this chapter shall authorize payment
for the value of goods and services received without a valid written contract.
This subseciion shall not apply to a payment required by court order or a final
decision of the Contract Appeals Board.

(2) After April 12, 1997, no District employee shall enter into an oral
agreement with a vendor to provide goods or services to the District govern-
ment without a valid written contract. Any violation of this paragraph shall be
cause for termination of employment of the District employee.

(3) Any vendor who, after April 12, 1997, enters into an oral agreement
with a District employee to provide goods or services to the District govern-
ment without a valid written contract shall not be paid. If the oral agreement
was entered into by a District employee at the direction of a supervisor, the
supervisor shall be terminated. The Mayor shall submit a report to the Council
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at least 4 times a year on the number of persons cited or terminated under this
provision.

(e) The CPO shall require bidders on procurement contracts issued by the
District of Columbia to utilize the Metropolitan Washington Council of
Governments’ (“COG”) Rider Clause:

(1) If authorized by the bidder, resultant contract will be extended to any
and all of the listed members of COG as designated by the bidder to purchase
at contract prices in accordance with contract terms.

(2) Any member utilizing such contracts will place its own orders directly
with the successful contractor. There shall be no obligation on the part of any
participating member to utilize the contracts.

(3) A negative reply will not adversely affect consideration of the bidder’s
proposal.

(4) It is the awarded vendor’s responsibility to notify the members of COG
of the availability of the contracts. (Feb. 21, 1986, D.C. Law 6-85, § 105, 32
DCR 7396; Mar. 8, 1991, D.C. Law 8-258, § 2(b), 38 DCR 974; Apr. 12, 1997,
D.C, Law 11-259, § 101(c), 44 DCR 1423; May 8, 1998, D.C. Law 12-104,
§ 2(b), 45 DCR 1687; Mar. 26, 1999, D.C. Law 12-175, § 402(a), 45 DCR 7193;

Apr. 20, 1999, D.C. Law 12-264, § 8, 46 DCR 2118.)

Section references. — This section is re-
ferred to in § 1-1191.3.

Effect of amendments. — Section 101{c) of
D.C. Law 11-259 rewrote this section.

Section 2(b) of D.C. Law 12-104, in (a), sub-
stituted “the Chief Procurement Officer” for “a
Director”in the first sentence, and “pursuant to
§ 1-242(6) the CPO shall” for “the Director of
the OCP (“Director”) shall” in the second sen-
tence; and in (b}, (¢), and (e), substituted “CPO”
for “Director.”

D.C. Law 12-175 in (a), substituted “CPO
may” for “Director may, by regulation” in the
fifth sentence and inserted the sixth sentence;
and inserted “Council” in the second sentence of
(c)(1).

D.C. Law 12-264 added the last sentence in
(a).

Temporary amendment of section. —
Section 3(b) of D.C. Law 12-17, in subsection
(a), substituted “by the Chief Procurement Of-
ficer” for “by a Director” in the first sentence
and “pursuant to § 1-242(6), the CPO shall” for
“the Director of the OCP {“Director”) shall” in
the second sentence; and substituted “CPQ" for
“Director” throughout the section.

Section 5(b) of D.C. Law 12-17 provided that
the act shall expire on the 225th day of its
having taken effect.

Temporary authorization for payment
of outstanding invoices. — Sections 2
through 4 of D.C. Law 12-181 provided tempo-
rary authorization for the District of Columbia
government to pay outstanding invoices for
goods and services received during Fiscal Years
1995, 1996, 1997, and 1998 through September
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30, 1998, for which the required purchase or-
ders or contracts have not been executed or
entered into the Financial Management Sys-
tem.

Section 7(b) of D.C. Law 12-181 provides that
this act shall expire after 225 days of its having
taken effect.

Emergency act amendments. — For tem-
porary authorization for the District of Colum-
bia Public Library to pay outstanding invoices,
see §§ 2 and 3 of the District of Columbia
Public Library Vendor Payment Emergency
Amendment Act of 1997 (D.C. Act 12-102, July
2, 1997, 44 DCR 4197).

For temporary authorization for the District
of Columbia Public Library to pay outstanding
invoices for goods and services procured during
Fiscal Year 1996 through March 1, 1297, but
not received until after March 1, 1997, for
which the required purchase orders have not
been entered into the Financial Management
System, see §§ 2-4a of the Public Library Ven-
dor Payment Extension Emergency Act of 1997
(D.C. Act 12-157, October 16, 1997, 44 DCR
6046).

For temporary amendment of section, see
§ 3(b) of the Procurement Reform Emergency
Amendment Act of 1997 (D.C. Aet 12-62, April
15, 1997, 44 DCR 2413), and § 3(b) of the
Procurement Reform Congressional Review
Emergency Amendment Act of 1997 (D.C. Act
12-133, August 12, 1997, 44 DCR 4832).

Section 5 of D.C. Act 12-133 provides for the
application of the act.

For temporary amendment of section, see
§ 202(a) of the Fiscal Year 1999 Budget Sup-
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port Emergency Act of 1998 (D.C. Act 12-401,
July 13, 1998, 45 DCR 4794) and § 202(a) of
the Fiscal Year 1999 Budget Support Congres-
sional Review Emergency Act of 1998 (D.C. Act
12-564, January 12, 1999, 46 DCR 669),

For temporary amendment of section, see
§ 2(b) of the Procurement Reform Congres-
sional Review Emergency Amendment Act of
1998 (D.C, Act 12-374, April 24, 1998, 45 DCR
4338).

Section 2101 of D.C. Act 12-564 provides for
the application of the act.

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Legislative history of Law 8-258. — See
note to § 1-1181.4.

Legislative history of Law 11-258. — See
note to § 1-1181.1.

Legislative history of Law 12-17. — See
note to § 1-1181.4

Legislative history of Law 12-104. — See
note to § 1-1181.4.

Legislative history of Law 12-175. — Law
12-175, the “Fiscal Year 1999 Budget Support
Act of 1998, was introduced in Council and
assigned Bill No. 12-618, which was referred to
the Committee of the Whole. The Bill was
adopted on first and second readings on May 5,
1998, and June 2, 1998, respectively. Signed by
the Mayor on June 23, 1998, it was assigned
Act No. 12-399 and transmitted to both Houses
of Congress for its review. D.C. Law 12-175
became effective on March 26, 1999,

Legislative history of Law 12-181. — Law
12-181, the “Vendor Payment and Drug Abuse,
Alcohol Abuse, and Mental Illness Coverage
Temporary Act of 1998, was introduced in
Council and assigned Bill No. 12-627. The Bill
was adopted on first and second readings on
June 2, 1998, and July 7, 1998, respectively.
Signed by the Mayor on July 27, 1998, it was
assigned Act No. 12-434 and transmitted to
both Houses of Congress for its review. D.C.
Law 12-181 became effective on March 26,
1999.

Legislative history of Law 12-264. — Law
12-264, the “Technical Amendments Act of
1998,” was introduced in Council and assigned
Bill No. 12-804, which was referred to the
Committee of the Whole, The Bill was adopted
on first and second readings on November 10,
1998, and December 1, 1998, respectively.
Signed by the Mayor on January 7, 1999, it was
assigned Act No. 12-626 and transmitted to
both Houses of Congress for its review. D.C.
Law 12-264 became effective on April 20, 1999.

Provision for payment of vendors, — For
temporary allowance of the District of Colum-
bia government te receive and pay valid claims
for certain vendors who provided goods and
services to the Department of Human Services
from October 1, 1994, through July 31, 1995,
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without benefit of a valid written contract, see
§% 2 to 6 of the Vendor Payment Emergency Act
of 1995 (D.C. Act 11-84, June 30, 1995, 42 DCR
3567).

For temporary provisions allowing the Dis-
trict to receive and pay valid claims for certain
vendors who provided goods and services to
certain District agencies between October 1,
1994 and July 31, 1995, without benefit of a
valid written contract, see §§ 2 to 6 of the
Equitable Relief for Vendors Emergency Act of
1995 (D.C. Act 11-121, July 27, 1995, 42 DCR
4115).

For temporary allowance of the District gov-
ernment to receive and pay valid claims of
certain persons and vendors who provided
goods and services to J.B. Johnsen Nursing
Center November 20, 1995, through November
29, 1995, without the benefit of a valid written
contract with the District government, see §§ 2
to 6 of the Equitable Relief for Certain Persons
and Vendors of J.B. Johnson Nursing Center
Emergency Act of 1996 (D.C. Act 11-186, Janu-
ary 25, 1996, 43 DCR 382).

For temporary allowance, on an emergency
basis, of the District of Columbia government to
receive and pay valid claims for certain vendors
who provided goeds or services to the Depart-
ment of Human Services without benefit of a
valid written contract, see §§ 2-7 of the Vendor
Payment Emergency Act of 1996 (D.C. Act
11-491, January 13, 1997, 44 DCR 754).

For temporary allowance, on an emergency
basis, of the District of Columbia government to
receive and pay valid claims for certain vendors
who provided goods or services to the District
without benefit of a valid written purchase
order or contract, see §§ 2-4 of the Vendor
Payment and Drug Abuse, Alcohol Abuse, and
Mental Illness Coverage Emergency Amend-
ment Act of 1998 (D.C. Act 12-396, September
16, 1998, 45 DCR 6952).

Amendment of Mayor’s Order 86-44 Del-
egation of Contracting Authority. — See
Mayor’s Order 88-2, December 15, 1987,

Amendment of Mayor’s Order 86-45, Del-
egation of Small Purchase Authority. —
See Mayor’s Order 88-102, December 15, 1987.

Delegation of contracting authority. —
See Mayor’s Order 88-193, August 19, 1988;
Mayor's Order 88-273, December 30, 1988, as
amended by Mayor's Order 89-215, September
27, 1989 and Mayor's Order 90-94, July 3, 1990;
Mayor’s Order 90-178, November 19, 1990;
Mayor’s Memorandum 89-46, November 29,
1989; Mayor’s Order 91-92, June 7, 1991; May-
or’s Order 92-153, December 1, 1992.

Amendment of Mayor’s Order 90-178,
Delegatieon of contracting autherity, — See
Mayor’s Order 95-45, March 23, 1995.

Delegation of contracting authority. —
See Mayor's Order 95-168, December 7, 1995.
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Amendment of Mayor’s Order 90-178,
Delegation of Contracting Authority. —
See Mayor’s Order 96-83, June 20, 1996 (43
DCR 3510}

Amendment of Mayor’s Order 90-178,
Delegation of Contracting Authority. —
See Mayor’s Order 96-136, September 9, 1996
(43 DCR 5043).

Amendment of Mayor’s Order 90-178,
Delegation of Contracting Authority, —
See Mayor's Order 96-152, October 17, 1996 (43
DCR 5855).

Amendment of Mayor’s Order 90-178,
Delegation of Contracting Authority; Del-
egation of Personnel Authority; and Es-
tablishment of Position of Administrator
in the Commission on Mental Health Ser-
vices. — See Mayor’s Order 96-172, December
9, 1996 (43 DCR 6973). ’
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the Commission on Mental Health Ser-
vices; Appointment of Interim Administra-
tor; Duties of Administrator. — See Mayor’s
Order 97-6, January 9, 1997 (44 DCR 357).

Authority to appeal decision of Con-
tracts Appeals Board. — Since it is clear from
the language of the Procurement Practices Act
and its legislative history, that the Council
meant to withhold the power to seek judicial
review of Contract Appeals Board decision from
everyone but the Department of Administrative
Services, the director of a non corporate depart-
ment within the municipal corporation may not
bring an appeal of a decision of the Contract
Appeals Board, on behalf of the department
which is not sui juris, as an agent of the Mayor
or as the contracting officer. Francis v. Recy-
cling Solutions, Inc., App. D.C., 695 A.2d 63
(1997).

Amendment of Mayor’s Order 96-172, Es-
tablishing Position of Administrator in

§ 1-1181.5a. Criteria for Council review of contracts in
excess of $1 million.

(a)(1) After July 28, 1992, no contract for goods or services worth over
$1,000,000 may be awarded until after the Council has approved the proposed
contract award as provided in this section.

(2) Prior to the award of a contract covered by this section, the Mayor
shall submit a proposed contract award to the Council. The proposed contract
award shall be deemed approved 7 calendar days, excluding days of Council
recess, after the proposal has been officially intreduced in the Council accord-
ing to its rules, unless during that time, an objection to the proposed award is
filed in the Office of the Secretary to the Council. An objection to a proposed
contract award shall be signed by at least 3 members of the Council.

(3) If an objection to the proposed contract award is filed, the proposed
award shall be deemed approved 21 calendar days, excluding days of Council
recess, after the propesed award was officially introduced in the Couneil,
unless during that time, the Council adopts a resolution or passes an act
disapproving the proposed award., If the Council disapproves a proposed
contract award by an act, the proposed contract award shall be deemed
disapproved unless the act disapproving the proposed contract award fails to
become law pursuant to § 1-227(e).

{4) The Council may approve or disapprove a proposed contract award by
resolution or an act prior to the expiration of the time periods provided in this
section.

(b) The approval required by this section shall be a condition precedent to
the existence of a District of Columbia contract for goods or services worth over
$1,000,000. No contractor may undertake any work, and no District officer or
employee may obligate or expend funds, with respect to the performance of a
proposed contract prier to Council approval under this section.

{c) This section shall not apply to contracts awarded under the “competitive
sealed bidding” provisions pursuant to § 1-1183.3.

(d) This section shall not apply to contracts to implement a federal program
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where federal law governs contracting procedures as a condition for the receipt
of federal assistance, (Feb. 21, 1986, D.C. Law 6-85, § 105a, as added Mar. 8,
1991, D.C. Law 8-257, § 3, 38 DCR 969; July 28, 1992, D.C. Law 9-136, § 2,39
DCR 4083; May 16, 1995, D.C. Law 10-255, § 3, 41 DCR 5193.)

Temporary amendment of section. —
Section 2 of D.C. Law 11-88 amended this
section to read as follows:

“§ 1-1181.5a. Criteria for Council review of
contracts in excess of $1 million.

(a) Pursuant to § 1-1130(b), prior to the
award of a contract, in excess of $1,000,000
during a 12-month period, the Mayor is re-
quired to submit the contract to the Council for
approval in accordance with the criteria estab-
lished in this section.

{(b) The proposed contract shall be deemed
approved if one of the following occurs:

(1) During the 10-calendar-day period begin-
ning on the date the Mayor submits the con-
tract to the Council, no member of the Council
introduces a resolution to approve or disap-
prove the contract; or

(2) If a resolution has been introduced in
accordance with paragraph (1) of this subsec-
tion, the Council does not disapprove the con-
tract during the 45-calendar-day period begin-
ning on the date the Mayor submits the
contract to the Council.

(c) Contracts submitted pursuant to this sec-
tion shall contain the following;

(1) If the contract is a proposal to extend an
existing contract or to enter into a new contract
with a eontractor who has contracted with the
District for the same product or services under
a prior contract, there shall be a statement that
includes the following:

(A) Whether the contractor is willing to con-
tinue to provide the product or services at the
price and terms of the existing or prior contract;
and

(B) Whether the price agreed to exceeds the
price of the existing or prior contract for the
same terms and provides a rationale for the
difference in price;

(2) If the contract is a proposal to modify an
existing contract for a product or service, there
shall be a statement that provides a rationale
for the modification of the existing contract and
a summary of the changes;

(3) A statement indicating whether the
amount of the contract is within the appropri-
ated authority for the agency for the fiscal year
as set forth in the District of Columbia Appro-
priations Act;

(4} If the contract is for any fiscal year in
which the District has adopted a financial plan
and budget in accordance with subpart B of
subchapter VII of Chapter 3 of Title 47, a
certification that the contract is consistent with
the applicable approved finanecial plan and bud-
get;
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(5) A certification that the contractor is cur-
rent with its District and federal taxes or has
worked out and is current with a payment
schedule approved by those entities (including
withholding taxes, income and property taxes,
or regulatory fees) and includes a statement
concerning the contractor’s indebtedness to the
District involving loans or taxes;

(6) A copy of the request for proposal, if any;

(7) A statement indicating whether the con-
tractor is currently debarred from providing
services to any governmental entity (federal,
state, or municipal), the dates of the debar-
ment, and the reasons for the debarment;

(8) A statement as to whether the contractor
is a certified local, small, or disadvantaged
business enterprise as defined in § 1-1152.1;
and

(M A statement as to whether the contractor
is located within an economic development zone
as described in § 5-1401 et seq.

(d) After July 28, 1995, no contract or lease
worth over $1,000,000 for a 12-month period
may be awarded until after the Council has
approved the proposed contract or lease award
as provided in this section.

(e) After July 28, 1995, any employee or
agency head who shall knowingly or willfully
enter into a contract or lease in excess of
$1,000,000 without prior Council approval in
accordance with this section shall be subject to
suspension, dismissal, or other disciplinary ac-
tion under § 1-617.1(d)(1) and (18). This sub-
section shall apply to subordinate agency heads
appointed according te § 1-611.1.

(f) No contractor who knowingly or willfully
performs on a contract with the District by
providing a product or service worth in excess
of $1,000,000 for a 12-month period based on a
contract made after July 28, 1995 without prior
Council approval can be paid more than
$1,000,000 for the products or services pro-
vided.

{g) Subsection (¢) of this section shall not
apply to contracts to implement a federal pro-
gram where the federal government requires
the use of federal contracting procedures as a
condition for the receipt of federal assistance.”

Section 4{b) of D.C. Law 11-88 provided that
the act shall expire after 225 days of its having
taken effect or on the effective date of the
Council Contract Approval Act of 1935, which-
ever occurs first.

Section 2 of D.C. Law 11-190 amended this
section to read as follows:

“(a} Pursuant to § 1-1130 (“FRMAA”), which
amended § 1-1130 (“Disirict Charter”), prior to
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the award of a contract in excess of $1,000,000
during a 12-month period, the Mayor (or exec-
utive independent agency) shall submit the
proposed contract to the Council for review and
approval in accordance with the criteria estab-
lished in this section.

(b) The proposed contract shall be deemed
approved if one of the following occurs:

(1) During the 10-calendar-day pertod begin-
ning on the date the Mayor (or executive inde-
pendent agency)} submits the contract to the
Council. no member of the Council introduces a
resolution to approve or disapprove the pro-
posed contract; or

(2) If a resolution has been introduced in
accordance with paragraph (1) of this subsec-
tion, the Council does not disapprove the con-
tract during the 45-calendar-day period begin-
ning on the date the Mayor (or executive
independent agency) submits the proposed con-
tract to the Council.

(c) Proposed contracts submitted pursuant to
this section shall contain the following:

(1) If the proposed contract is a proposal to
extend an existing contract or to enter into a
new contract with a proposed contractor who
has contracted with the District for the same
product or services under a prior contract, there
shall be a statement that includes the follow-
ing:

(A) Whether the proposed contractor is will-
ing to continue to provide the product or ser-
vices at the price and terms of the existing or
prior contract; and

(B) Whether the price agreed to exceeds the
price of the existing or prior contract for the
same terms, and if the price exceeds the price of
the existing or prior contract, a rationale for the
difference in price;

(2) If the proposed contract is a proposal to
modify an existing contract for a product or
service, there shall be a statement that pro-
vides a rationale for the modification of the
existing contract and a summary of the
changes;

(3) A statement indicating whether the
amount of the proposed contract is within the
appropriated authority for the agency for the
fiscal year as set forth in the District of Colum-
bia Appropriations Act;

(4) If the proposed contract is for any fiscal
year in which the District has adopted a finan-
cial plan and budget in accordance with §§ 47-
392.1 and 47-392.2, a certification that the
proposed contract is consistent with the appli-
cable approved financial plan and budget;

(5) A certification that the proposed contrac-
tor is current with its District and federal taxes
or has worked out and is current with a pay-
ment schedule approved by applicable govern-
mental entities (including withholding taxes,
income and property taxes, or regulatory fees or
fines) and includes a statement concerning the
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proposed contractor’s indebtedness to the Dis-
trict involving loans or taxes;

(6) A copy of the request for proposal, if any,
to which the proposed contractor responded;

{7) A statement indicating whether the pro-
posed contractor is currently debarred from
providing services to any governmental entity
(federal, state, or municipal), the dates of the
debarment, and the reasons for debarment;

(8) A statement as to whether the proposed
contractor 1s a certified local, small, or disad-
vantaged business enterprise as defined in § 1-
1152.1;

{9} A statement as to whether the proposed
contractor is located within an economic devel-
opment zone as described in Chapter 14 of Title
5;

(10) A statement whether the proposed con-
tract is in accordance with procurement laws
and regulations applicable to the procuring
agency, including whether the proper type of
procurement was selected, whether policies
and procedures governing source selection and
cost or price determination have been followed,
whether the proposed procurement fulfills an
agency mission, and whether the proposed pro-
curement represents the best practice currently
available to the District for fulfillment of the
particular mission;

(11) A statement indicating whether the pro-
posed contractor has any currently pending
legal claim against the District government;
and

(12) All information related to the proposed
contract which has been or is required to be
submitted to the District of Columbia Financial
Responsibility and Management Assistance
Authority.

{d) After the effective date of the Council
Contract Approval Modification Temporary
Amendment Act of 1995 Emergency Amend-
ment Act of 1996, no proposed contract or lease
worth over $1,000,000 for a 12-month period
may be awarded until after the Council has
reviewed and approved the proposed contract
or lease as provided in this section.

(e) After the effective date of the Council
Contract Approval Modification Temporary
Amendment Act of 1995 Emergency Amend-
ment Act of 1996, any employee or agency head
who shall knowingly or willfully enter into a
proposed contract or lease in excess of
$1,000,000 without prior Council review and
approval in accordance with this section shall
be subject to suspension, dismissal, or other
disciplinary action under the procedures set
forth in § 1-617.1(d)(1) and (18). This subsec-
tion shall apply to subordinate agency heads
appointed according to § 1-611.1 and to inde-
pendent agency heads.

(f) No contractor who knowingly or willfully
performs on a contract with the District by
providing a product or service worth in excess
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of $1,000,000 for a 12-month peried based on a
contract made after the effective date of the
Council Contract Approval Medification Tempo-
rary Amendment Act of 1995 Emergency
Amendment Act of 1996 without prior Council
approval can be paid more than $1,000,000 for
the products or services provided.

(g) Subsection (¢} of this section shall not
apply to contracts to implement a federal pro-
gram where the federal government requires
the use of federal contracting procedures as a
condition for the receipt of federal assistance.

(h) Review and approval by the Council of the
annual capital program of federal highway aid
projects shall constitute the District Charter-
required Council review and approval of indi-
vidual federal-aid highway contracts that make
up the annual program.”

Section 4b) of D.C. Law 11-190 provides that
the act shall expire after 225 days of its having
taken effect.

Section 2 of D.C. Law 12-78 amended this
section to read as follows:

“(a) Pursuant to § 1-1130, prior to the award
of a contract in excess of $1,000,000 during a
12-month period, the Mayor (or executive inde-
pendent agency) shall submit the proposed con-
tract to the Council for review and approval in
accordance with the criteria established in this
section.

(b) The proposed contract shall be deemed
approved if one of the following occurs:

(1) During the 10-calendar-day period begin-
ning on the date the Mayor (or executive inde-
pendent agency) submits the contract to the
Council, no member of the Council introduces a
resolution to approve or disapprove the pro-
posed contract; or

(2) If a resolution has been introduced in
accordance with paragraph (1) of this subsec-
tion, the Council does not disapprove the con-
tract during the 45-calendar-day period begin-
ning on the date the Mayor (or executive
independent agency) submits the proposed con-
tract to the Council,

(¢} Proposed contracts submitted pursuant to
this section shall contain the following:

(1) If the proposed contract is a proposal to

extend an existing contract or to enter into a
new contract with a proposed contractor who
has contracted with the District for the same
product or services under a prior contract, there
shall be a statement that includes the follow-
ing:
(A} Whether the proposed contractor is will-
ing to continue to provide the product or ser-
vices at the price and terms of the existing or
prior contract; and

(B) Whether the price agreed to exceeds the
price of the existing or prior contract for the
same terms, and if the price exceeds the price of
the existing or prior contract, a rationale for the
difference in price;
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(2) If the proposed contract is a proposal to
modify an existing contract for a product or
service, there shall be a statement that pro-
vides a rationale for the meodification of the
existing contract and a summary of the
changes;

(3) A statement indicating whether the
amount of the proposed contract is within the
appropriated authority for the agency for the
fiscal year as set forth in the District of Colum-
bia Appropriations Act;

(4) If the proposed contract is for any fiscal
year in which the District has adopted a finan-
cial plan and budget in accordance with sec-
tions 201 and 202 of FRMAA (109 Stat. 108;
§§ 47-392.1 and 47-392.2), a certification that
the proposed contract is consistent with the
applicable approved financial plan and budget;

{5) A certification that the preposed contrac-
tor is current with its District and federal taxes
or has worked out and is current with a pay-
ment schedule approved by applicable govern-
mental entities (including withhoelding taxes,
income and property taxes, or regulatory fees or
fines) and includes a statement concerning the
proposed contractor’s indebtedness to the Dis-
trict involving loans or taxes;

(6) A copy of the request for proposal, if any,
to which the proposed contractor responded;

(7) A statement indicating whether the pro-
posed contractor is currently debarred from
providing services to any governmental entity
(federal, state, or municipal), the dates of the
debarment, and the reasons for debarment;

(8) A statement as to whether the proposed
contractor is a certified local, small, or disad-
vantaged business enterprise as defined in sec-
tion 3 of the Equal Opportunity for Local,
Small, and Disadvantaged Business Enter-
prises Act of 1992, effective March 17, 1993
(D.C. Law 9-217; D.C. Code § 1-1152.1);

(9} A statement as to whether the proposed
contractor is located within an economic devel-
opment zone as described in the Economic
Development Zone Incentives Amendment Act
of 1988, effective October 29, 1988 (D.C. Law
7-177; D.C. Code § 5-1401 et seq.);

(10} A statement whether the proposed con-
tract is in accordance with proeurement laws
and regulations applicable to the procuring
agency, including whether the proper type of
procurement was selected, whether policies
and procedures governing source selection and
cost or price determination have been followed,
whether the proposed procurement fulfills an
agency mission, and whether the proposed pro-
curement represents the best practice currently
available to the District for fulfillment of the
particular mission;

(11) A statement indicating whether the pro-
posed contractor has any currently pending
legal claim against the District government;
and
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(12} All information related to the proposed
contract which has been or is required to be
submitted to the District of Columbia Financial
Responsibility and Management Assistance
Authority.

(d) After the effective date of the Council
Contract Approval Modification Temporary
Amendment Act of 1995 Emergency Amend-
ment Act of 1996, no proposed contract or lease
worth over $1,000,000 for a 12-month period
may be awarded until after the Council has
reviewed and approved the proposed contract
or lease as provided in this section.

(e} After the effective date of the Council
Contract Approval Modification Temporary
Amendment Act of 1995 Emergency Amend-
ment Act of 1996, any employee or agency head
who shall knowingly or willfully enter into a
proposed contract or lease in excess of
$1,000,000 without prior Council review and
approval in accordance with this section shall
be subject to suspension, dismissal, or other
disciplinary action under the procedures set
forth in section 1601(d) {1) and (18} of the
District of Columbia Government Comprehen-
sive Merit Personnel Act of 1978, effective
March 3, 1979 (D.C. Law 2-139; D.C. Code
§ 1-617.1(d){1) and (18)). This subsection shall
apply to subordinate agency heads appointed
according to section 1001 of the District of
Columbia Government Comprehensive Merit
Personnel Act of 1978, effective March 3, 1979
(D.C. Law 2-139; D.C. Code § 1-611.1) and to
independent agency heads.

{f) No contractor who knowingly or willfully
performs on a contract with the District by
providing a product or service worth in excess
of $1,000,000 for a 12-month period based on a
contract made after the effective date of the
Council Contract Approval Modification Tempo-
rary Amendment Act of 1995 Emergency
Amendment Act of 1996, without prior Council
approval, can be paid more than $1,000,000 for
the products or services provided.

{g) Subsection {c) of this section shall not
apply to contracts to implement a federal pro-
gram where the federal government requires
the use of federal contracting procedures as a
condition for the receipt of federal assistance.

{h) Review and approval by the Council of the
annual capital program of federal highway aid
projects shall constitute the District Charter-
required Council review and approval of indi-
+~ridual federal-aid highway contracts that make
up the annual program,”

Section 4(b) of D.C. Law 12-78 provides that
the act shall expire after 225 days of ita having
taken effect.

Emergency act amendments. — For tem-
porary amendment of section, see § 2 of the
Council Contract Approval Modification Tempo-
rary Amendment Act of 1995 Congressional
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Adjournment Emergency Act of 1997 (D.C. Act
12-7, March 3, 1997, 44 DCR 1621).

Section 4 of D.C. Act 12-7 provides for the
application of the act.

For temporary amendment of section, see § 2
of the Establishment of Council Contract Re-
view Criteria Emergency Amendment Act of
1997 (D.C. Act 12-214, December 16, 1997, 44
DCR 1), and see § 2 of the Establishment of
Council Contract Review Criteria Congres-
sional Review Emergency Amendment Act of
1998 (D.C. Act 12-305, March 20, 1998, 45 DCR
2277).

Section 4 of D.C, Act 12-305 provided for the
application of the act.

For temporary amendment of section, see § 2
of the Chief Technology Officer Year 2000
Remediation Procurement Authority Emer-
gency Amendment Act of 1999 (D.C. Act 13-38,
March 22, 1999, 46 DCR 3015).

Legislative history of Law 8-257. — Law
8-257 was introduced in Council and assigned
Bill No. 8-645, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
December 4, 1990, and December 18, 1990,
respectively. Signed by the Mayor on December
27, 1990, it was assigned Act No. 8-342 and
transmitted to both Houses of Congress for its
review,

Legislative history of Law 9.56. — Law
9-566 was introduced in Council and assigned
Bill No. 9-295. The Bill was adopted on first and
second readings on September 17, 1991, and
October 1, 1991, respectively. Vetoed by the
Mayor on November 1, 1991, it was reenacted,
following council's override of the Mayor's veto
on November 5, 1991, and transmitted to both
Houses of Congress for its review.

Legislative history of Law 9-136. — Law
9-136, the “District of Columbia Procurement
Practices Act of 1985 Council Contract Ap-
proval Procedures Amendment Act of 15927
was introduced in Council and assigned Bill
No. 9-312, which was referred to the Committee
on Government Operations. The Bill was
adopted on first and second readings on April 7,
1992, and May 6, 1992, respectively. Vetoed by
the Mayor on May 22, 1992, and overridden by
Council on June 2, 1992, it was assigned Act
No. 9-222 and transmitted to both Houses of
Congress for its review. D.C. Law 9-136 became
effective on July 28, 1992.

Legislative history of Law 10-255. — Law
10-255, the “Technical Amendments Act of
1994," was introduced in Council and assigned
Bill No. 10-673, which was referred to the
Committee of the Whole. The Bill was adopted
on first and second readings on June 21, 1994,
and July 5, 1994, respectively, Signed by the
Mayor on July 25, 1994, it was assigned Act No.
10-302 and transmitted to both Houses of Con-
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gress for its review. D.C. Law 10-255 became
effective on May 16, 1995.

Legislative history of Law 11-88. — Law
11-88, the “Council Contract Approval Modifi-
cation Temporary Amendment Act of 1995," was
introduced in Council and assigned Bill No.
11-459. The Bill was adopted on first and sec-
ond readings on October 10, 1995, and Novem-
ber 7, 1995, respectively. Approved without the
signature the Mayor on November 29, 1995, it
was asgigned Act No.11-166 and transmitted to
both Houses of Congress for its review. D.C.
Law 11-88 became effective on February 13,
1996,

Legiglative history of Law 11-190. — Law
11-190, the “Council Contract Approval Modifi-
cation Temporary Amendment Act of 1935,
Temporary Amendment Act of 1926,” was intro-
duced in Council and assigned Bill No. 11-745.
The Bill was adopted on first and second read-
ings on June 4, 1996, and July 3, 1996, respec-
tively. Signed by the Mayor on July 22, 1996, it
was assigned Act No. 11-343 and transmitted to
both Houses of Congress for its review. D.C.
Law 11-190 became effective on April 9, 1997.

Legislative history of Law 12-78. — Law
12-78, the “Establishment of Council Contract
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Review Criteria Temporary Amendment Act of
1997,” was introduced in Council and assigned
Bill No. 12-440. The Bill was adopted on first
and second readings on November 4, 1997, and
December 4, 1997, respectively. Signed by the
Mayor on December 22, 1997, it was assigned
Act No. 12-234 and transmitted to both Houses
of Congress for its review. D.C. Law 12-78
became effective on March 24, 1998.

Distriet of Columbia Coniract No. 89-
0154-AA-2-0-KA Disapproval Resolution of
1991. — Pursuant to Resolution 9-54, effective
May 24, 1991, the Council disapproved Con-
tract No. 89-0154-AA-2-.0-KA, in the amount of
$3,339,935.00 for the procurement of recon-
struction of South Dakota Ave., N.E., Taylor
Street to Road Island Ave., N.E.

Approval of individual contracts. — Sec-
tion 1-229 does not allow the District of Colum-
bia Council to require approval of certain indi-
vidual contracts by means of a resolution of the
Council. Wilson v. Dixon, 120 WLR 33 (Super.
Ct. 1992).

Cited in Wilson v. Kelly, App. D.C., 615 A.2d
229 (1992).

§ 1-1181.5b. Privatization contracts and procedures re-
quirements.

(a) Any contract, including a lease or other agreement, or any contracting
policies and procedures relating to such contracts, to provide goods and
services to or on behalf of the District government shall provide that:

{1) With respect to contracting out to provide goods or services to or on
behalf of the District government that currently are provided by employees,
department, or agencies of the District government, a cost-benefit analysis
comparing the in-house costs of providing the service with the costs associated
with contracting for the service shall be completed for each contract proposed
pursuant to this section;

(2) Contracting out will provide savings over the duration of the contract
of at least 5%;

{3) Any contractor who is awarded a contract that displaces District
government employees shall offer to any displaced employee a right-of-first-
refusal to employment by the contractor, in a comparable available position for
which the employee is qualified, for at least a 6-month period during which the
employee shall not be discharged without cause;

(4) Any District employee that is displaced as a result of a contract, and
is hired by the contractor which was awarded the contract which displaced the
employee shall be entitled to the benefits provided by the Service Contract Act
of 1965 (“Act™), 41 U.S.C. § 351 et seq. For purposes of this subchapter, service
employees of the water and sewer fund shall be treated by the contractor and
entitled to all benefits as if those employees were not excluded from application
of the Act.
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(5) If the employee’s performance during the 6-month transition employ-
ment period required by paragraph (3) of this subsection is satisfactory, the
new contractor shall offer the employee continued employment under terms
and conditions established by the new contractor;

(6) Any solicitation for proposed contracts issued pursuant to this section
shall include information concerning the procedure by which current District
government employees may exercise the right to bid on the contracts;

(7) An assessment of the economic impact on the District shall be
completed for cach contract proposed pursuant to this section;

(8) Prior notification shall be provided to affected District government
employees 30 days prior to any adverse impact on the employees; and

(9) For those contracts which provide services essential to the health or
safety of District residents, a determination and findings that the contracting
out will not adversely affect the recipients.

(b} The Mayor shall submit to the Council the cost analysis comparing the
in-house costs of providing goods and services with the costs associated with
any contract for goods and services for any contract deseribed in subsection
(a)(1) of this section made by any agency of the District government which is
subordinate to the Mayor.

(c) The Mayor shall submit to the Council any assessment of the economic
impact on the District made pursuant to subsection (a)(5) of this section.

(d) Prior to the award of any contract, and unless otherwise prohibited by
statute or the District Charter, the Mayor, and all independent agencies and
entities of the District government, shall submit to the Council any contract,
including a lease or other agreement, or any other contracting policies and
procedures relating to such contracts, to provide goods and services to or on
behalf of the District that currently are provided by employees, departments,
or agencies of the District government for a 45-day review period, during which
the Council may approve or disapprove the contract. If the Council takes no
action during the 45-day review period, the contract will be deemed approved.

(e) No cost analysis or economic impact assessment shall be submitted to
the Council under this section during any time that the Council is on recess,
according to its rules, nor shall any time period provided in this section or in
the Council’s rules continue to run during any time that the Council is on
recess. (Feb. 21, 1986, D.C. Law 6-85, § 105b, as added Mar. 19, 1994, D.C.
Law 10-79, § 2(b), 40 DCR 8696; Mar. 5, 1996, D.C Law 11-98, § 501(a), 43
DCR 5.)

Section references. — This section is re- of the Tenant Representative Services Facilita-

ferred to in § 1-1191.4.

Emergency act amendments. — For tem-
porary repeal of the Department of Corrections
Procurement and Privatization Exemption
Emergency Amendment Act of 1996 (D.C. Act
11-220, February 23, 1996, 43 DCR 1176), see
§5 of the Department of Corrections
Privatization Facilitation Emergency Act of
1997 (D.C. Act 12-29, March 18, 1997, 44 DCR
1897).

For temporary amendment of section, see § 2
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tion Emergency Exemption Act of 1997 (D.C.
Act 12-3, February 24, 1997, 44 DCR 1605).
Legislative history of Law 10-79, — Law
10-79, the “Privatization Procurement and
Contract Procedures Amendment Act of 1993,”
was introduced in Council and assigned Bill
No. 10-285, which was referred to the Commit-
tee on Government Operations. The Bill was
adopted on first and second readings on Sep-
tember 21, 1993, and November 2, 1993, re-
spectively. Vetoed by the Mayor on November



§ 1-1181.5¢

19, 1993, Council overrode the veto on Decem-
ber 7, 1993, and the Bill was assigned Act No,
10-153 and transmitted to both Houses of Con-
gress for its review. D.C., Law 10-79 became
effective on March 19, 1994,

Legislative history of Law 11-78. — See
note to § 1-1181.5¢.

Legislative history of Law 11-98. — See
note to § 1-1181.5¢.

Effective date. — Section 7(a) of D.C. Law
11-149 provided that the act shall take effect
following approval by the Mayor, approval by
the Financial Responsibility and Management
Assistance Authority, and a 30-day period of
Congressional review, and publication in the
District of Columbia Register.

Privatization of Government Services
Task Force. — D.C, Law 10-240 provided that
the Mayor shall appoint a Privatization of Gov-
ernment Services Task Force that will examine
the potential benefits of privatizing certain
government services and programs.

Fleet Management Services of the Met-
ropolitan Police Department. — For tempo-
rary provisions concerning the privatization of
Fleet Management Services in the Metropoli-
tan Police Department, see § 701 of D.C. Law
10-253.

Section 1301(b) of D.C. Law 10-253 provided
that the act shall expire on the 225th day of its
having taken effect or upon the effective date of
the Multiyear Budget Spending Reduction and
Support Act of 1995, whichever occurs first.

For temporary provisions concerning the
privatization of Fleet Management Services in
the Metropolitan Police Department, see § 701
of the Multiyear Budget Spending Reduction
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and Support Emergency Act of 1994 (D.C. Act
10-389, December 29, 1994, 42 DCR 197).

Department of Corrections Privati-
zation Facilitation. — Sections 2 through 4 of
D.C. Law 11-149 provides for exemption, on a
temporary basis, from the requirements of the
District of Columbia Procurement Practices Act
of 1985 privatization initiatives of the Depart-
ment of Corrections to contract-out food, medi-
cal, inmate finance, and canteen services, and
time and attendance responsibilities, and to
contract for the sale and lease-back of the
Correctional Treatment Facility.

Section 7{b) of D.C. Law 11-149 provided that
the act shall expire after 225 days of its having
taken effect.

For temporary exemption from the require-
ments of the District of Columbia Procurement
Practices Act of 1985 privatization initiatives of
the Department of Corrections to contract-out
food, medical, inmate finance, and canteen ser-
vices, and time and attendance responsibilities,
and to contract for the sale and lease-back of
the Cerrectional Treatment Facility, see §§ 2-4
of the Department of Corrections Privatization
Facilitation Emergency Act of 1996 (D.C. Act
11-251, April 15, 1996, 43 DCR 2135), §§ 2-4 of
the Department of Corrections Privatization
Facilitation Congressional Review Emergency
Act of 1996 (D.C. Act 11-305, July 24, 1996, 43
DCR 4200}, and §§ 2-4 of the Department of
Corrections Privatization Facilitation Emer-
gency Act of 1997 (D.C. Act 12-29, March 18,
1997, 44 DCR 1897).

Section 7 of D.C. Act 11-305 provides for the
application of the act.

Section 7 of D.C. Act 12-29 provides for ap-
plication of the act.

§ 1-1181.5¢c. Policy for contracting out government ser-
vices.

(a) In contracting out (including a lease or other agreement or any contract-
ing policies or procedures relating to such contracts) to provide goods or
services to or on behalf of the District government that currently are provided
by employees, departments, or agencies of the District government, the Mayor
shall make a determination and findings in writing submitted to the Council
that the contract will meet the following criteria:

{1) Meets specific performance criteria for the service to be contracted out
including costs and savings resulting from the contract;

(2) Includes a requirement for the submission to the District contracting
officer of monthly reports on the contractor’s compliance with the performance
criteria; and

{3) Includes a provision that the contract can be cancelled for failure to
comply with the performance criteria.
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{b) When contracting out occurs, the Mayor shall make efforts to assist
affected District employees and to promote employment opportunities for
District residents based on the action to contract out. The findings shall
include efforts made by the Mayor to:

(1) Consult with union representatives and all employees concerning
affected District government employees;

(2) Provide alternative employment in the District government to affected
District employees who are qualified; and

(3) Encourage the contractor performing the service that is contracted out
to make bona fide offers of employment to all other qualified Distriet residents
before extending offers to qualified nonresidents.

{c) When contracting out pursuant to this chapter, the Mayor shall conduct
a cost-benefit analysis, which shall be made available to the public by the
Mayor, to determine whether the contracting out will:

(1) Result in increased econiomic development for the District in terms of
entrepreneurial opportunities for District businesses or employment opportu-
nities for District businesses or employment opportunities for District resi-
dents;

{2) Result in the strengthening of one or more existing District busi-
nesses, creation of one or more new businesses in the District, or relocation of
one or more businesses from outside to inside the District; and

(3} Result in the expansion of, or at least in revenue neutral effect on, the
District’s tax base. (Feb. 21, 1986, D.C. Law 6-85, § 105¢, as added Mar. 5,
1996, D.C. Law 11-98, § 501(b), 43 DCR 5.)

Legislative history of Law 11-78. — Law
11-78, the “Budget Support Temporary Act of
1995,” was introduced in Council and assigned
Bill No. 11-421. The Bill was adopted on first
and second readings on July 29, 1995, and
October 10, 1995, respectively. Signed by the
Mayor on October 31, 1995, it was assigned Act
No. 11-150 and transmitted to both Houses of
Congress for its review. D.C. Law 11-78 became
effective on January 26, 1996.

Legislative history of Law 11-88, — Law

11-98, the “Budget Support Act of 1995, was
introduced in Council and assigned Bill No.
11-440, which was referred to the Committee of
the Whole. The Bill was adopted on first and
second readings on November 7, 1995, and
December 5, 1995, respectively. Signed by the
Mayor on December 26, 1995, it was assigned
Act No. 11-181 and transmitted to both Houses
of Congress for its review. D.C. Law 11-98
became effective on March 5, 1996,

§ 1-1181.5d. Council review of proposals to contract out in
excess of $1,000,000.

Pursuant to § 1-1130(b) the Mayor and all independent agencies and
entities of the District government shall submit to the Council for approval any
proposal to contract out services covered by this act that involves expenditures
in excess of $1,000,000 during a 12-month period. (Feb. 21, 1986, D.C. Law
6-85, § 105d, as added Mar. 5, 1996, D.C. Law 11-98, § 501(b), 43 DCR 5.)

Legislative history of Law 11-78. — See
note to § 1-1181.5¢.

Legislative history of Law 11-88. — See
note to § 1-1181.5¢c.

References in text. — “This act,” referred to
in this section, is D.C. Law 6-85.
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§ 1-1181.5e. Director of the Office of Contracting and Pro-
curement.

(a) The head of the CCP shall have the title of Chief Procurement Officer
(“CPO™M,

(b) The CPO shall be appointed by the Mayor with the advice and consent of
the Council. The CPQO’s nomination and confirmation shall be consistent with
the provisions of § 1-633.7.

(c) The Mayor shall appoint the CPO as soon as practicable, but not less
than 180 days after the effective date of the Procurement Reform Amendment
Act of 1996. Upon appointment, the CPO will immediately assume the
responsibilities as the head of the OCP pending review and action cn the
appointment by the Council. Until the CPO is appointed by the Mayor, the
highest ranking employee of the OCP shall serve as Acting CPO.

{d) The CPO shall have not less than 7 years of procurement experience in
federal, state, or local procurement, and shall have demonstrated management
skills.

(e) The CPO shall serve for one 5-year term.

(f) The CPO shall not be removed from office before expiration of the 5-year
term except for cause, subject to the right of appeal. (Feb. 21, 1986, D.C. Law
6-85, § 105e, as added Apr. 15, 1997, D.C. Law 11-259, § 101(d), 44 DCR 1423;
Mar. 24, 1998, D.C. Law 12-82, § 2(a), 45 DCR 772; May 8, 1998, D.C. Law
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12-104, § 2(c), 45 DCR 1687.)

Effect of amendments. — Section 101(d) of
D.C. Law 11-259 added this section.

D.C. Law 12-82 rewrote (d).

D.C. Law 12-104 substituted “CPQ” for “Di-
rector” throughout the section; and substituted
“of Chief Procurement Officer (‘CPO’Y for “Di-
rector of the Office of Contracting and Procure-
ment” in {a).

Both D.C. Law 12-82 and D.C. Law 12-104
amended this section. Neither of the amend-
ments referred to the other, and effect has been
given to the amendments in Law 12-104,

Temporary amendments of section. —
Section 3(c) of D.C. Law 12-17 substituted
“CPQO" for “Director” throughout the section.

Section 5(b) of D.C. Law 12-17 provides that
the act shall expire on the 225th day of its
having taken effect.

Section 2 of D.C. Law 12-67 amended (d) to
read as follows: “(d) The Chief Procurement
Officer shall have not less than 7 years of
senior-level experience in procurement, and
shall have demonstrated management skills.”

Section 4(b) of D.C. Law 12-67 provided that
the act shall expire after 225 days of its having
taken effect.

Emergency act amendments. — For tem-
porary amendment of section, see § 3 of the
Procurement Reform Emergency Amendment
Act of 1997 (D.C. Act 12-62, April 15, 1997, 44
DCR 2413) and § 3(c) of the Procurement Re-

72

form Congressional Review Emergency Amend-
ment Act of 1997 (D.C. Act 12-133, August 12,
1997, 44 DCR 4832).

Section b of D.C. Act 12-133 provides for the
application of the act.

For temporary amendment of section, see § 2
of the Chief Procurement Officer Qualification
Emergency Amendment Act of 1997 (D.C. Act
12-185, October 31, 1997, 44 DCR 6962).

For temporary amendment of section, see
§ 2(c) of the Procurement Reform Congres-
sional Review Emergency Amendment Act of
1998 (D.C. Act 12-374, April 24, 1998, 45 DCR
4338).

Section 6 of D.C. Act 12-374 provides for the
application of the act.

Legislative history of Law 11-259. — See
note to § 1-1181.1.

Legislative history of Law 12-17, — See
note to § 1-1181.4.

Legislative history of Law 12-67. — Law
12-67, the “Chief Procurement Officer Qualifi-
cation Temporary Amendment Act of 1997," was
introduced in Council and assigned Bill No.
12-400, The Bill was adopted on first and sec-
ond readings on October 7, 1997, and Novem-
ber 4, 1997, respectively. Signed by the Mayor
on November 21, 1997, it was assigned Act No.
12-209 and transmitted to both Houses of Con-
gress for its review. D.C. Law 12-87 became
effective on March 20, 1998.
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Legislative history of Law 12-82, — Law  December 16, 1997, respectively. Signed by the
12-82, the “Chief Procurement Officer Qualifi- Mayor on January 8, 1998, it was assigned Act
cation Amendment Act of 1997, was introduced  No. 12-249 and transmitted to both Houses of
in Council and assigned Bill No, 12-366, which  Congress for its review. D.C. Law 12-82 became
was referred to the Committee on Government  effective on March 24, 1998,

Operations. The Bill was adopted on first and Legislative history of Law 12-104. — Sec
second readings on November 4, 1997, and noteto § 1-1181.4.

§ 1-1181.6. Determinations.

Every determination required by this chapter shall be in writing and based
upon written findings of the public official making the determination. These
determinations and written findings shall be retained in the official contract
file. (Feb. 21, 1986, D.C. Law 6-85, § 106, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1181.6a. New contracts with costs exceeding existing
contracts.

The Mayor shall not enter into any new contract for goods or services the cost
of which exceeds the cost of an existing contract for the same goods or services,
when the current contractor is willing to continue to provide the goods or
services at the price of the existing contract, as long as the contractor is
providing satisfactory service; nor shall the Mayor extend any existing
contract for any amount over the price agreed to in the existing contract.
Nothing contained in this section shall prohibit the Mayor from putting a
contract out for bid for a lower price. (Sept. 26, 1995, D.C. Law 11-52, § 8186,
42 DCR 3684.)

Temporary addition of sections. — Sec-  isting circumstances, to facilitate the establish-
tions 2 through 5 of D.C. Law 11-193 enacted ment of the Program.
§§ 1-1181.6b through 1-1181.6e to read as fol- “b) In contracting for services pursuant to
lows: § 1-1181.6b, the Mayor may make a written

“§ 1-1181.6b. Contracting authority of the Joterminati d findi that th tract
Mayor for educational services at the Qak Hill w?lle l;::;aﬂl;;nf;ﬁ:)wing ;I;iiria? © contrac

Youth Center. « R 7 s )

(a) Notwithstanding subchapter I of Chapter (1) A cost savmgsl'to the DISt.n ct govern
IT of Title I (“Procurement Practices Act”), the  Ton °F ‘mpm"eld auality or quantity l:ff.e"":ﬁe
Mayor may contract for the development and al ine same or lower cosl, Wil resutt lor the
operation of an on site residential education duration of the contract, including all option
program {(“Program”) with literacy, remedial years of the contract;

academic, specialized educational, and post- “(2) Performance_ criteri.a for the contracted
high school instruction for resident youth at the ~ Service can be specified with reasonable exact-
Cak Hill Youth Center. ness;

(b) The Program shall include diagnostic “(3) Cost, efficiency of operation, and quality
evaluations, innovative technological ap- and quantity of the contracted service can be
proaches to individualized instruction, func- Mmeasured with reasonable accuracy; and
tional competencies curriculum, and positive “(4) For a service which is essential to the
disciplinary methods.” health or safety of District residents, contract-

“§ 1-1181.6¢c. Policy, criteria, and standards ing for the service will not adversely affect the
for contracting government services for the Oak  recipients.

Hili Youth Center. “(c) The Mayor may base any determination

“(a) In contracting for services pursuant to and findings pursuant te subsection (b) of this
§ 1-1181.6b, the Mayor shall use the most section on a written cost/benefit analysis pre-
competitive process practicable, under then ex- pared by the Department of Human Services.
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At a minimum, this analysis shall include com-
parison of the following:

%(1) Current total cost to the District govern-
ment versus projected total cost to the District
government after contracting with a private
vendor, if quality and quantity of service re-
main substantially the same; and

“(2) Current quality and quantity versus pro-
jected quality and quantity of service after
contracting with a private vendor, if current
total cost to the Distriet government remains
substantially the same.

“(d) The Mayor may issue rules necessary to
implement the provisions of this act, including
rules that address the following:

“(1) Cost factors to be considered in evaluat-
ing the total cost to the District government of
a service currently provided by the government
if the service continues to be projected by the
government, such as the costs of equipment,
facilities, maintenance, personnel, and utili-
ties;

“2) Cost factors to be considered in evaluat-
ing the total cost to the District government if a
service currently provided by the government is
contracted for with a private vendor, such as
the additional cost of improving any capital
assets to be transferred to a contractor, the
additional cost of any one-time severance of
District government employees, the additional
cost of contract administration, the value of any
improvement to District government programs
resulting from contracted programs which
serve the District government, and any tax
revenue to the District based on income earned
by a contractor; and

4(3) Methods to be used to identify and mea-
sure quality and quantity of service so that
accurate cost comparisons can be made be-
tween District government and private sector
performance.

“(e) When the Mayor contracts for a service
pursuant to section 2, the Mayor may make
reasonable efforts to assist affected District
government employees and to promote employ-
ment opportunities for District residents. If not
already required by a collective bargaining
agreement, the Mayor may make reasonable
efforts to accomplish the following:

%1} Consult with union representatives con-
cerning affected Distriet government employ-
eeg;

“(2) Provide alternative employment in the
District government to affected District em-
ployees who are qualified; and

%(3) Encourage the contractor performing the
service to make bona fide offers of employment
to all other qualified District residents before
extending offers to qualified nonresidents.

“(f) Any solicitation for proposed contracts
issued pursuant to this act may include infor-
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mation concerning the procedure for which cur-
rent District government employees may exer-
cise the right to bid on the contracts.

“(g) The Director of the Department of Hu-
man Services shall publish a notice of solicita-
tion in the District of Columbia Register and 2
newspapers of general circulation at least 30
days prior to the awarding of any contract for
goods or services under this act.”

“§ 1-1181.6d. Council review of contracts.

“Pursuant to § 1-1130(b), the Mayor shall
submit to the Council of the District of Colum-
bia for approval any proposal to contract for
services covered by this act involving expendi-
tures in excess of $1,000,000 during a 12-month
period.”

“§ 1-1181.6e. Procurement Practices Act pro-
cedures.

“Nothing in this act shall be construed to
prevent the Mayor from relying upon the pro-
cedures of the Procurement Practices Act as a
guide in determining how best to promote com-
petition and greater efficiencies in contracting
for the services specified in § 1-1181.6b".

“Section 6(b) of D.C. Law 11-193 provides
that the act shall expire after the 225th day of
its having taken effect or on the effective date of
the Oak Hill Youth Center Educational Con-
tracting Act of 1996, whichever occurs first.

Legislative history of Law 11-18. — Law
11-18, the “Budget Implementation Temporary
Act of 1995, was introduced in Council and
assigned Bill No. 11-124. The Bill was adopted
on first and second readings on February 21,
1995, and March 7, 1995, respectively. Signed
by the Mayor on March 24, 1995, it was as-
signed Act No. 11-34 and transmiited to both
Houses of Congress for its review. D.C. Law
11-18 became effective on May 27, 1995,

Legislative history of Law 11-52. — Law
11-52, the “Omnibus Budget Support Act of
1995,” was introduced in Council and assigned
Bill No. 11-218, which was referred to the
Committee of the Whole. The Bill was adopted
on first and second readings on April 19, 1995,
and June 6, 1995, respectively. Signed by the
Mayor on July 13, 1995, it was assigned Act No.
11-94 and transmitted to both Houses of Con-
gress for its review. D.C. Law 11-52 became
effective on September 26, 1995,

Legislative history of Law 11-193. — Law
11-193, the “Oak Hill Youth Center Educational
Contracting Temporary Act of 1996,” was intro-
duced in Council and assigned Bill No. 11-727,
which was retained by Council. The Bill was
adopted on first and second readings on June 4,
1996, and July 3, 1996, respectively. Signed by
the Mayor on July 22, 1996, it was assigned Act
No. 11-349 and transmitted to both Houses of
Congress for its review. D.C. Law 11-193 be-
came effective on April 9, 1997.
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§ 1-1181.7. Definitions.

For the purposes of this chapter, the term:

(1) “Acquisition” means the obtaining by contract of property, supplies,
and services (including construction) by and for the District through purchase
or lease, whether the supplies or services are already in existence or must be
created, developed, demonstrated, and evaluated, and includes the establish-
ment of agency needs, the description of requirements to satisfy agency needs,
golicitation of sources, award of contracts, contract financing, contract perfor-
mance, contract administration, and those technical and management func-
tions directly related to the process of fulfilling agency needs by contract.

(2) “Agency” means any officer, employee, office, department, board,
commission, or entity of the District as described in § 1-1181.4(a).

(3) “Architect-engineer and land surveying services” means those profes-
sional services within the scope of the practice of architecture, professional
engineering, or land surveying, as defined by the laws of the District.

(4) “Best interest of the District government” means courses of action that
result in the most favorable position within the market for goods and services,
or will maximize the achievement of certain socioeconomic policies as ex-
pressed in this chapter or other existing laws.

{5) “Bid bond” means a form of security assuring that the bidder will not
withdraw a bid within the period specified for acceptance and will execute a
written contract within the time specified in the bid.

(6) “Bond” means a written instrument executed by a contractor (princi-
pal) and a second party (surety or sureties) to assure fulfillment of the
contractor’s gbligations to a third party (obligee or the District). If the
principal’s obligations are not met, the bond assures payment, to the extent
stipulated, of any loss sustained by the obligee.

(7) “Business” means any corporation, partnership, individual, sole pro-
prietorship, joint stock company, joint venture, or any other legal entity
through which business is conducted,

(8) “Centralized purchasing” means a system of purchasing in which
authority, responsibility, and control of purchasing activities are concentrated
in 1 administrative unit.

(9) Repealed.

(10) “Competitive bidding” means the offer of prices by individuals or
firms competing for a contract, privilege, or right to supply specified services or
materials.

(11) “Competitive sealed proposals” means a process which includes the
submission of sealed written technical and price proposals from 2 or more
sources and a written evaluation of each proposal in accordance with evalua-
tion criteria which consider price, quality of the items, performance, and other
relevant factors.

(12) “Construction” means the process of building, altering, repairing, or
improving any public structure or building, or other public improvements of
any kind to any public real property. The term “construction” does not include
the operation or routine maintenance of existing structures, buildings, or real
property.
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(13) “Contract” means a mutually binding agreement covered by this act,
which, except as otherwise authorized, is in writing. It includes, but is not
limited to:

(A) Awards and notices of award;

(B) Contracts providing for the issuance of job or task orders;

(C) Letter contracts;

(D) Purchase orders;

(E) Supplemental agreements and contract modifications with respect
to any of the foregoing;

(F} Orders;

(&) Any order or agreement, mutually agreed upon between the District
and a contractor, implemented through electronic commerce; and

(H) Agreements to acquire goods or services which do not involve the
appropriation or expenditure of funds by the District.

(14) “Contract modification” means any written alteration in the specifi-
cations, delivery point, rate of delivery, contract period, price, quantity, or other
contract provisions of any existing contract, whether accomplished by unilat-
eral action in accordance with a contract provision, or by mutual action of the
parties to the contract. The term “contract modification” includes actions such
as change orders, administrative changes, notices of termination, and notices
of the exercise of a contract dption.

(15) “Contracting officer” means the Mayor or the CPQO or the CPO’s
designee vested with the authority to execute contracts on behalf of the District
in compliance with the provisions of this act.

(16) “Contractor” means any business which enters into a contract agree-
ment with the District.

(17) “Cooperative purchasing” means procurement conducted by the Dis-
trict government with, or on behalf of, a neighboring jurisdiction.

(18) “Cost-plus incentive fee contract” means a type of contract that
specifies a target cost, a target fee, minimum and maximum fees, and a fee
adjustment formula.

(19) “Cost-reimbursement contract” means a contract under which the
District reimburses the contractor for those contract costs, within a stated
ceiling, which are recognized as allowable and allocated in accordance with
cost principles, and a fee, if any.

(20) “Data” means recorded information, regardless of form or character-
istics,

(21) “Designee” means a duly authorized representative of a person
holding a superior position.

(22) “Director” means the Director of the Department of Administrative
Services, established by Mayor’s Order 84-52, dated March 2, 1984,

(22A) “Electronic commerce” means the electronic exchange of all infor-
mation needed to do business.

(23) “Employee” means an individual receiving a salary from the District
government, whether elected or not, and any nonsalaried individual perform-
ing personal services for the District government.

(24) “Established catalogue price” means the price included in the most
current catalogue, price list, schedule, or other form that:
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(A) Is regularly maintained by the manufacturer or supplier of an item;

(B) Is either published or otherwise available for inspection by custom-
ers;

{C) States prices at which sales are currently or were last made to a
significant number of buyers constituting the general public for that item; and

(D) States discontinued prices at which sales are currently or were last
made to state, local, or federal agencies.

(25) “Evaluated bid price” means the dollar amount of a bid after bid price
adjustments are made under objective measurable criteria, set forth in the
invitation for bid, which affect the economy and effectiveness in the operation
or use of the product, such as reliability, maintainability, useful life, and
residual value.

{26) “Excess supplies” means any supplies other than expendable supplies
having a remaining useful life but which are no longer required by the using
agency.

{27) “Expendable supplies” means all tangible supplies other than
nonexpendable supplies.

(28) “Fixed-price contract” means a contract where the price is not subject
to any adjustment on the basis of the contractor’s cost experience in the
performance of the contract. .

(29) “Fixed-price incentive contract” means a contract that provides for
adjusting profit and establishes the final contract price by a formula based on
the relationship of final negotiated price to total target cost. The final price is
subject to a target ceiling that is negotiated at the outset.

(30) “Invitation for bids” means all documents, whether attached or
incorporated by reference, utilized for soliciting bids pursuant to § 1-1183.3.

(31) “Mayor” means the Mayor of the District of Columbia or a designee.

(32) “Negotiation” means contracting by either the method set forth in
§ 1-1183.4 or 1-1183.5.

{33) “Nonexpendable supplies” means all tangible supplies having an
original acquisition cost of over $100 per unit and a probable useful life of 2
years or more.

(34) “Payment bond” means a bond to assure payment, as required by law,
to all persons supplying labor or material in the performance of the work
provided in the contract.

(35) “Performance bond” means a bond to secure performance and fulfill-
ment of the contractor’s obligations under the contract,

(36) “Person” means any business entity, individual, union, committee,
club, or other organization or group of individuals.

(37) “Procurement” means acquisition.

(37A) “Procurement card” means a credit card issued by a bank, with
conditions and terms, issued through the District’s agent for the purchase of
goods and services,

(38) “Procurement request” means a document in which a using agency
requests that a contract be obtained for a specified need, and may include, but
is not limited to, the technical description of the requested items, delivery
schedule, transportation criteria for evaluation of solicitees, suggested sources
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of supply, and information supplied for the making of any required written
determination and finding.

(39) “Request for proposals” means all documents, whether attached or
incorporated by reference, utilized for soliciting proposals pursuant to § 1-
1183.4.

(40) “Responsible bidder or offeror” means a person who has the capabil-
ity in all respects to perform fully the contraet requirements, and the integrity
and reliability which will assure good faith performance.

(41) “Responsive bidder” means a person who has submitted a bid which
conforms in all material respects to the invitation for bids.

(42) “Services” means the rendering, by a contractor, of its time and effort
rather than the furnishing of a specific product other than reports which are
merely incidental to the required performance of services.

(43) “Sole source” means that a single source in a competitive marketplace
can fulfill the specifications of a contract or is found, for a justifiable reason, to
be most advantageous to the District government for the purpose of contract
award.

(44) “Source selection” means the process of soliciting a bidder or offeror
for the awarding of a contract.

(45) “Specification” means any description of physical or functional char-
acteristics, or of the nature of a supply, service, or construction item. The term
“specification” may include a description of any requirement for inspecting,
testing, or preparing a supply, service, or construction item for delivery.

(46) “Supplemental agreement” means any contract modification which is
accomplished by the mutual action of the parties.

(47} “Supplies” means all personal property subject to this chapter.

(48) “Surety” means a business legally liable for the debt, default, or
failure of a principal to satisfy a contractual obligation.

(49) “Term contract” means a contract established for a period of time for
bulk purchase of certain common-use items.

(50) “Using agency” means any agency of the District government which
utilizes any supplies, services, or construction procured under this chapter.
(Feb. 21, 1986, D.C. Law 6-85, § 107, 32 DCR 7396; May 23, 1986, D.C. Law
6-116, § 3(a), 33 DCR 2432; June 28, 1994, D.C. Law 10-134, § 6(a), 41 DCR
2597; Apr. 12, 1997, D.C. Law 11-259, § 101(e}, 44 DCR 1423; May 8, 1998,
D.C. Law 12-104, § 2(d), 45 DCR 1687.)

Effect of amendments. — Section 101(e) of
D.C. Law 11-259 rewrote (2), (9), (13) and (15);
and inserted (22A) and (37A).

D.C. Law 12-104 repealed (9); and substi-
tuted “CPO or the CPO’%s designee” for “Director
of the Office of Contracting and Procurement or
the Director’s designee” in (15).

Temporary amendment of section. —
Section 3(d) of D.C. Law 12-17 amended (9) and
(15) to read as follows:

“For the purposes of this chapter, the term:
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(9) ‘Chief procurement officer’ means the
CPO of the Office of Contracting and Procure-
ment.
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(15) ‘Contracting officer’ means the Mayor or
the CPO of the Office of Contracting and Pro-
curement or the CPO's designee vested with the
authority to execute contracts on behalf of the
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District in compliance with the provisions of
this act.” .

Section 5(b) of D.C. Law 12-17 provides that
the act shall expire on the 225th day of its
having taken effect.

Emergency act amendments. — For tem-
porary repeal of the Department of Corrections
Procurement and Privatization Exemption
Emergency Amendment Act of 1996 (D.C. Aet
11-220, February 23, 1998, 43 DCR 1178), see
§ 2 of the Department of Corrections
Privatization Facilitation Emergency Act of
1997 (D.C. Act 12-29, March 18, 1997, 44 DCR
1897).

Section 7 of D.C. Act 12-29 provides for ap-
plication of the act.

For temporary amendment of section, see
& 3(d) of the Procurement Reform Emergency
Amendment Act of 1997 (D.C. Act 12-62, April
15, 1997, 44 DCR 2413), and § 3(d) of the
Procurement Reform Congressional Review
Emergency Amendment Act of 1997 (D.C. Act
12-133, August 12, 1997, 44 DCR 4832).

Section 5 of D.C. Act 12-133 provides for the
application of the act.

For temporary amendment of section, see
§ 2(d) of the Procurement Reform Congres-
sional Review Emergency Amendment Act of
1998 (D.C. Act 12-374, April 24, 1998, 45 DCR
4338).

Section 6 of D.C. Act 12.374 provides for the
application of the act.

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Legislative history of Law 6-116, — Law
6-116 was introduced in Council and assigned
Bill No. 6-165, which was referred to the Com-
mittee on Government Operations. The Bill
wag adopted on first and second readings on

§ 1-1182.1

March 11, 1986 and March 25, 1986, respec-
tively. Signed by the Mayor on April 8, 1986, it
was assigned Act No. 6-151 and transmitted to
both Houses of Congress for its review.

Legislative history of Law 10-75, — Law
10-75, the “South Africa Sanctions Temporary
Repeal Act of 1993,” was introduced in Council
and assigned Bill No. 10-417. The Bill was
adopted on first and second readings on Octo-
ber 5, 1993, and November 2, 1993, respec-
tively. Signed by the Mayor on November 4,
1993, it was assigned Act No. 10-142 and trans-
mitted to both Houses of Congress for its re-
view. D.C. Law 10-75 became effective on
March 8, 1994.

Legislative history of Law 10-134. — Law
10-134, the “South Africa Sanctions Repeal Act
of 1994,” was introduced in Council and as-
signed Bill No. 10-427, which was referred to
the Committee on Consumer and Regulatory
Affairs. The Bill was adopted on first and
second readings on March 1, 1994, and April 12,
1994, respectively. Signed by the Mayor on
April 28, 1994, it was assigned Act No, 10-234
and transmitted to both Houses of Congress for
its review. D.C. Law 10-134 became effective on
June 28, 1994,

Legislative history of Law 11-259. — See
note to § 1-1181.1.

Legislative history of Law 12-17, — See
note to § 1-1181.4,

Legislative history of Law 12-104. — See
note to § 1-1181.4.

Purchase orders. — The procurement pro-
visions of the District of Columbia Code define
the term “contract” to include purchase orders,
United States ex rel. Modern Elec., Inc. v. Ideal
Elec. Sec. Co., 81 F.3d 240 (D.C. Cir. 1996).

Subchapter II. Procurement Organization.

§ 1-1182.1. Policy.

(a) It is the policy of the Council that the District government’s contracting
and procurement system provide for uniform rules and regulations and the
equitable application of the rules and regulations to increase competition and
to broaden private participation in meeting government requirements.

(a-1) It is the policy of the Council that the District achieve accountability,
uniformity, efficiency, and economy in its procurement system by centralizing
all procurement authority within the OCP, staffed by procurement profession-
als dedicated exclusively to contract formation and administration.

{(bX1) Nothing in this chapter or its implementing regulations shall be
construed to abrogate the powers or duties of the Mayor pursuant to the
District of Columbia Self-Government and Governmental Reorganization Act,
or Chapter 8 of Title 36, or any other law not specifically repealed by this act.
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(2) Nothing in this act or its implementing regulations shall be construed
to supersede any provision of subchapter IT of Chapter 11 of this title.

(c) It is the intent of the Council to simplify and clarify the organization for
contracting and procurement in the District government, while maintaining a
proper separation of powers, and preserving the benefits and protections
conferred on minority-owned companies by subchapter II of Chapter 11 of this
title. (Feb. 21, 1986, D.C. Law 6-85, § 201, 32 DCR 7396; Apr. 12, 1997, D.C.
Law 11-259, § 101(f), 44 DCR 1423.)

Effect of amendments. — Section 101(f) of References in text. — The “District of Co-
D.C. Law 11-25% added {(a-1). lumbia Self-Government and Governmental

Legislative history of Law 6-85, — See Reorganization Act,” referred to in paragraph
note to § 1-1181.1. (1) of subsection (b}, is Public Law 93-198.

Legislative history of Law 11-259. — See “This act,” referred to in paragraphs (1) and
note to § 1-1181.1. (2) of subsection (b), is D.C. Law 6-85.

§ 1-1182.2. Procurement regulations and information sys-
tem,

(a)(1) The Mayor shall issue rules consistent with this act governing
procurement, management, control, and disposal of supplies, services, and
construction.

(2) The Mayor shall consider and decide matters of policy within the
provisions of this chapter, and may audit and monitor the implementation of
rules and the requirements of this chapter.

(3) All rules issued under this chapter must be approved by the Council
pursuant to § 1-1182.5.

{b) The Director shall provide overall leadership in the implementation of
procurement regulations, shall coordinate all procurementi activities of the
District government in accordance with the provisions of the chapter, and shall
develop a system of unified and simplified procurement procedures and forms.

{c)(1) Within 12 months of February 21, 1986, the Director shall develop and
establish a comprehensive computer-based material management information
system for collecting, organizing, disseminating, maintaining, and reporting
procurement data which takes into account the needs of all branches of the
District government, and the best interest of the District government.

{2) The system shall be designed to permit measuring and assessing the
impact of procurement activities on the economy of the District government,
and the extent to which local, women-owned, and minority business concerns
are sharing in District government contracts.

{3) The system shall:

(A) Serve for policy and management control purposes, such as fore-
casting material requirements, inventory control, warehousing, accounting,
and purchasing;

(B) Reflect the state of the art in information systems technology; and

(C) Have the ability to accommodate future technical enhancements,
including the use of bar coding.

(d) All agencies, independent agencies, boards, and commissions as de-
scribed in § 1-1181.4(a) shall cooperate with the Director in the establishment
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of the Material Management Information System (“MMIS”) and shall furnish
information to the system on all proposed procurements at the time the
requirements for the procurement are established.

(e) All agencies with independent procurement authority shall develop or
modify their existing material management information systems to be com-
patible with the reporting system described in subsection (d) of this section, In
the event this becomes impractical, independent agencies are authorized to
utilize the reporting system established by the Director on a cost-reimbursable
basis. The Mayor shall issue rules setting forth requirements to promote
compatibility between the MMIS and the procurement information systems of
the various independent agencies. The rules shall specify reporting formats,
minimum levels of information, and other data concerning procurement
operations and compliance with applicable laws necessary to facilitate the
exchange of procurement information, and to enable the Council to make
accurate determinations regarding the District government’s entire procure-
ment process. (Feb. 21, 1986, D.C. Law 6-85, § 202, 32 DCR 7396; Apr. 12,
1997, D.C. Law 11-259, § 101(g), 44 DCR 1423.)

Effect of amendments. — Section 101{g) of authority” for “independent of the Mayor™in (e).
D.C. Law 11-259 rewrote {a}(1); substituted Legislative history of Law 6-85. — See
“agencies, independent agencies, boards, and note to § 1-1181.1.

commissions as described in § 1-1181.4" for Legislative history of Law 11-259. — See
“agencies subordinate Lo the Mayor”in{d); and  pote to § 1.1181.1.

substituted “with independent procurement

§ 1-1182.3. Duties of Director.

(a) The Director shall be the chief procurement official of the District.
(b) The Director shall have the following authority and responsibility:

(1) To serve as the central procurement and contracting officer for the
District;

(2) To identify gaps, omissions, or inconsistencies in procurement laws,
regulations, and policies, or in laws, regulations and policies affecting procure-
ment-related activities, and to recommend changes to regulations, rules, and
procedures for adoption pursuant to this chapter;

(3) To develop the MMIS to review all contracts for the acquisition of
supplies, services, and construction for compliance with this chapter;

(4) To sell, trade, or otherwise dispose of surplus supplies and services
belonging to the District government;

(5) To control the leasing of warehouse space and exercise automated
control over all warehouses, storerooms, store supplies, inventories, and
equipment belonging to the District government, consistent with the District
Government Procurement Regulations;

(6) To establish and maintain programs for the development and use of
purchasing specifications and for the inspection, testing, and acceptance of
supplies, services, and construction;

(7) To develop guidelines for the recruitment, training, career develop-
ment, and performance evaluation of procurement personnel; and
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§ 1-1182.4 ADMINISTRATION

(8) To staff the Office of Contracting and Procurement with procurement
professionals dedicated solely to the formation and administration of contracts
on behalf of the entities covered by this chapter.

{c¢) The Director shall prepare reports considered necessary for the proper
conduct of the Director’s duties, and shall deliver the reports to the Mayor and
Council as required.

{d) Repealed. (Feb. 21, 1986, D.C. Law 6-85, § 203, 32 DCR 7396; Apr. 12,
1997, D.C. Law 11-259, § 101(h), 44 DCR 1423))

Effect of amendments. — Section 101¢h) of Legislative history of Law 6-85. — See
D.C. Law 11-259 substituted “chief” for “cen- note to § 1-1181.1.
tral” in (a), rewrote (bX8); and repealed {(d} Legislative history of Law 11-259, — See
which related to establishment and termina- note to § 1-1181.1.
tion of procurement advisory councils by the
Director.

§ 1-1182.4. Regulatory powers of Mayor.

(a) The Mayor shall have power and authority over, and shall, except as
otherwise provided in this chapter, issue rules that are consistent with this
chapter and adopted in accordance with subchapter I of Chapter 15 of this title,
governing:

(1) Procedures for the review and approval of procurement contracts,
including multiyear contracts;

{2) Conditions and procedures for delegating procurement authority,
including designation of control authorities;

(3) Procedures for the review of determinations; and

{4) Procedures for the certification of adequacy of appropriations and
availability of funds.

{b) The District Government Procurement Regulations shall include, but
not be limited to, the following:

(1) Procedures for the prequalification, qualification, suspension, disqual-
ification, and reinstatement of prospective bidders;

{2) Small purchase procedures;

{3) Procedures for the procurement of perishables and items for resale;

(4) Procedures for the procurement of supplies, services, or construction
financed by federal contracts or grants;

{5) Procedures for cooperative procurement;

(8) Procedures for procurement which are financed by revenue bonds;

(7) Conditions, including emergencies, and procedures under which pro-
curement may be made by means other than competitive sealed bidding;

(8) Procedures for the opening or rejection of bids and offers, consider-
ation of alternative bids and offers, and waiver of informalities in bids and
offers;

{9) Procedures for safeguarding confidential, proprietary information,
and trade secrets submitted by actual or prospective bidders and offerors;

(10) Procedures for partial and multiple awards;

(11) Procedures for supervision of storercoms and inventories, including
the determination of appropriate stock levels, and the management, transfer,
sale, or other disposal of publicly-owned supplies;
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(12) Definitions and classes of contractual services and procedures for
acquiring them;

(13) Procedures for conducting price analysis;

(14) Procedures for use of payment and performance bonds in connection
with contracts for supplies and services;

(15) Guidelines for use of cost principles in negotiations, adjustments, and
settlements; and

(16) Guidelines for the cancellation of invitations for bids or requests for
proposals. (Feb. 21, 1986, D.C. Law 6-85, § 204, 32 DCR 7396; Apr. 12, 1997,
D.C. Law 11-259, § 101(i), 44 DCR 1423.)

Effect of amendments. — Section 101(i) of Legislative history of Law 6-85. — See
D.C. Law 11-259 gubstituted “which are” for “by  note to § 1-1181,1.
Distriet government agencies which is” in Legislative history of Law 11-259, — See
(b}(8). note to § 1-1181.1.

§ 1-1182.5. Establishment and effect of District Govern-
ment Procurement Regulations.

(a)(1) The existing procurement regulations, to the degree that they are
consistent with this chapter, shall remain in effect until permanent rules are
approved by the Council.

{2y The Mayor shall publish the District Government Procurement Reg-
ulations.

(3) Final rules shall be transmitted to the Council within 180 days
following February 21, 1986, for a 60-day review period, excluding Saturdays,
Sundays, holidays, and days of Council recess.

(4) The Council may, by resolution, approve or disapprove the regulations,
in whole or in part, within the 60-day review period. If the Council, by
resolution, does not approve or disapprove the regulations before the expira-
tion of the 60-day review period, the regulations shall become effective at the
expiration of the 60-day review period.

{b) Any additional rules or modifications issued subsequent to the adoption
of the final regulations shall be transmitted to the Council for a 60-day review
period pursuant to subsection (a) of this section.

(c) No District government procurement rule or regulation shall change in
any way a contract commitment by the District government or of a contractor
to the District government which was in existence on the effective date of the
rule or regulation.

(d)(1) Except as otherwise provided in this chapter, a contract which is
entered into in violation of this chapter or the rules and regulations issued
pursuant to this chapter is void, unless it is determined in a proceeding
pursuant to this chapter or subsequent judicial review that good faith has been
shown by all parties, and there has been substantial compliance with the
provisions of the chapter and the rules and regulations.

(2) If a contract is void, a contractor who has entered into the contract in
good faith, without directly contributing to a violation and without knowledge
of any violation of the chapter or rules and regulations prior to the awarding
of the contract, shall be compensated for costs actually incurred. (Feb. 21,
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1986, D.C. Law 6-85, § 205, 32 DCR 7396; May 23, 1986, D.C. Law 6-116,

§ 3(b), 33 DCR 2432.)

Section references, — This section is re-
ferredtoin §§ 1-1182.2 1-1182.8,and 1-1189.8.

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Legislative history of Law 6-116. — See
note to § 1-1181.7.

Approval of initial District of Columbia
Procurement Practices Act rules. — Pursu-
ant to Resolution 7-181, the “District of Colum-
bia Procurement Practices Act of 1985 Initial
Rules Approval Resolution of 1987, effective
December 8, 1987, the Councii approved pro-
posed chapters 10, 12, 13, 15 — 28, 32, 38 and
41 of 27 DCMR which were submitted by the
Mayor on July 9, 1987, and proposed chapters
11, 31, 33, 36, 37, 40, 42 and 45 of 27 DCMR
which were submitted by the Mayor on October
5, 1987. Final rulemaking effective February
26, 1988 (35 DCR 1385).

Disapproval of amendments to Distriet
of Columbia Procurement Practices Act
rules. — Pursuant to Resolution 8-216, the
“District of Columbia Procurement Practices
Act of 1985 Amend. to Rules for Special Con-
tracting Methods Disapproval Resolution of
1990”, effective April 27, 1990, the Council
disapproved rules amending the District of Co-
lumbia procurement regulations to increase the
number of optien periods in any contract for a
city-wide telecommunications system.

Contracting for Expert and Consulting
Services Final Rulemaking Approval Res-
olution of 1998, — Pursuant to Resolution
11-220, effective February 6, 1996, Council ap-
proved the final rulemaking to amend Title 27,
Chapter 19 of the District of Columbia Munic-
ipal Regulations.

Editor’s notes. — The word “period” was
inserted in subsection (b} to correct an omission
in D.C. Law 6-85.

Applicability,. — Where it was unclear
whether District of Columbia Procurement
Practices Act was intended to apply to contracts
entered into before February 21, 1986, the
effective date of the Aet, and to the extent that
the Act affected only the forum in which plain-
tiff made its claim, Court of Appeals presumed,
absent a clear legislative indication to the con-
trary, that the Act applied to claim based on
contracts entered into before February 21,
1986. Lumbermen’s Mut. Cas. Co. v. District of
Columbia, App. D.C., 566 A.2d 480 (1989).

Determination of contract’s validity. — A
party bringing an action involving a contract
with the District must first defer to the exper-
tise of the Director of the Department of Ad-
ministrative Services (and then to the Contract
Appeals Board) for a determination of the va-
lidity of a contract vis-a-vis the procurement
provisions. RDP Dev. Corp. v. District of Colum-
bia, App. D.C., 645 A.2d 1078 (1994).

Jurisdiction. — Where claims before trial
court involved issues which were within the
special competence of an administrative
agency, the trial court properly retained juris-
diction to determine whether the competitive
bidding provisions applied and correctly dis-
missed that portion of the action which ad-
dressed the validity of the lease/purchase
agreement. RDP Dev. Corp. v. District of Co-
lumbia, App. D.C., 645 A.2d 1078 (1994).

§ 1-1182.6. Contract information hotline.

(a)(1} Within 30 days of February 21, 1986, the Director shall establish a
telephone line or system of telephone lines known as the contract information

hotline.

(2) The primary purpose of the contract information hotline is to provide
callers with prerecorded information on all contracting opportunities that are
currently available with agencies of the District government.

(3) The following information shall be provided by prerecorded message to
callers on the contract information hotline:

{A) The title of the invitation for bid, or other identifying information cn

the contract;

(B) The nature of the procurement, including whether the procurement
is for supplies, services, or construction;

(C) A brief description of the type of supplies, services, or construction
being sought and whether the offer is for spot acquisition or term contract;
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(D) The amount of deposit required, if any;

(E) Whether the contract is restricted to the sheltered market or is
available to the open market;

(F) The date and time by which bids or requests for proposals must be
submitted and the place for submission;

(G) Where and when further information on the contracts may be
obtained; and

(H) Any other information the Director considers appropriate and
practicable.

(b) The information described in subsection (a) of this section shall be

updated at least once per week as the Director considers appropriate and
practicable. (Feb. 21, 1986, D.C. Law 6-85, § 206, 32 DCR 7396.)

Legislative history of Law 6-B5. — See
note to § 1-1181.1.

§ 1-1182.7. Transfer of procurement personnel to the Of-
fice of Contracting and Procurement.

(a) Within 15 days of the effective date of the Chief Procurement Officer
Qualification Amendment Act of 1997, all agencies, boards, commissions, and
entities whose procurement functions fall under the authority of the CPO shall
provide the CPO with a list of personnel who spend a majority of their time on
procurement duties. The Director of Personnel shall review the lists to ensure
that they include all the employees who primary responsibility is to perform
procurement duties.

(b) Within 30 days of March 24, 1998, employees listed as performing
procurement duties in subsection (a) of this section shall be transferred to the
OCP along with the assets and budget authority associated with those
functions.

(c} On the 60th day following April 12, 1997, District agencies, boards, and
commissions shall cease to have procurement authority except as otherwise
provided by this act, including through delegation by the Director. (Feb. 21,
1986, D.C. Law 6-85, § 207, 32 DCR 7396; Apr. 12, 1997, D.C. Law 11-259,
§ 101(j), 44 DCR 1423; Mar. 24, 1998, D.C. Law 12-82, § 2(b}, 45 DCR 772.)

Effect of amendments. — Section 101(j) of
D.C. Law 11-259 rewrote this section.

D.C. Law 12-82 rewrote (a) and (b).

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Legislative history of Law 11-259. — See
note to § 1-1181.1.

Legislative history of Law 12-82. — Law
12-82, the “Chief Procurement Officer Qualifi-
cation Amendment Act of 1997, was introduced
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in Council and assigned Bill No. 12-366, which
was referred to the Committee on Government
Operations. The Bill was adopted on first and
second readings on November 4, 1997, and
December 16, 1997, respectively. Signed by the
Mayor on January 8, 1998, it was assigned Act
No. 12-249 and transmitted to both Houses of
Congress for its review, D.C. Law 12-82 became
effective on March 24, 1998.
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§ 1-1182.8. Creation and duties of Office of the Inspector
General.

(a)(1)XA)} There is created within the executive branch of the government of
the District of Columbia the Office of the Inspector General. The Office shall be
headed by an Inspector General appointed pursuant to subparagraph (B) of
this subsection, who shall serve for a term of 6 years and shall be subject to
removal only for cause by the Mayor (with the approval of the District of
Columbia Financial Responsibility and Management Assistance Authority in a
control year) or (in the case of a control year) by the Authority. The Inspector
General may be reappointed for additional terms.

(B} During a control year, the Inspector General shall be appointed by
the Mayor as follows:

(i) Prior to the appointment of the Inspector General, the Authority
may submit recommendations for the appointment to the Mayor.

(i1) In consultation with the Authority and the Council, the Mayor
shall nominate an individual for appointment and notify the Council of the
nomination.

(iii) After the expiration of the 7-day period which begins on the date
the Mayor notifies the Council of the nominatien under sub-subparagraph (ii)
of this subparagraph, the Mayor shall notify the Authority of the nomination.

(iv) The nomination shall be effective subject to approval by a
majority vote of the Authority.

(C) During a year which is not a control year, the Inspector General
shall be appointed by the Mayor with the advice and consent of the Council.
Prior to appointment, the Authority may submit recommendations for the
appeointment,

{D) The Inspector General shall be appointed without regard to party
affiliation and solely on the basis of integrity and demonstrated ability in
accounting, auditing, financial management analysis, public administration,
or investigations.

{E) The Inspector General shall be paid at an annual rate determined
by the Mayor, except that such rate may not exceed the rate of basic pay
payable for level IV of the Executive Schedule.

(2) The annual budget for the Office shall be adopted as follows:

(A) The Inspector General shall prepare and submit to the Mayor, for
inclusion in the annual budget of the District of Columbia under part D of title
IV of the District of Columbia Self-Government and Governmental Reorgani-
zation Act for the year, annual estimates of the expenditures and appropria-
tions necessary for the operation of the Office for the year. All such estimates
shall be forwarded by the Mayor to the Council of the District of Columbia for
its action pursuant to §§ 47-304 and 47-313(c), without revision but subject to
recommendations. Notwithstanding any other provision of such Act, the
Council may comment or make recommendations concerning such estimates,
but shall have no authority to revise such estimates.

(BY Amounts appropriated for the Inspector General shall be available
solely for the operation of the Office, and shall be paid to the Inspector General
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by the Mayor (acting through the Chief Financial Officer of the District of
Columbia) in such installments and at such times as the Inspector General
requires.

(3) The Inspector General shall:

(A) Conduct independent fiscal and management audits of District
government operations;

(B) Act as liaison representative for the Mayor for all external audits of
the District government;

(C) Serve as principal liaison between the District government and the
U.S. General Accounting Office;

(D) Conduct other special audits, assignments, and investigations the
Mayor shall assign;

(E} Annually conduct an operational audit of all procurement activities
carried out pursuant to this chapter in accordance with regulations and
guidelines prescribed by the Mayor and issued in accordance with § 1-1182.5;

(F) Forward to the Mayor and the appropriate authority any evidence of
criminal wrongdoing, that is discovered as a result of any investigation or
audit conducted by the office;

{G) Pursuant to a contract described in paragraph (4) of this subsection,
provide certifications under § 47-3401.1(b)5);

(H) Pursuant to a contract described in paragraph (4) of this subsection,
audit the complete financial statement and report on the activities of the
District government for such fiscal year, for the use of the Mayor under
§ 47-310(aX4); and

(I) Not later than 30 days before the beginning of each fiscal year
(beginning with fiscal year 1996) and in consultation with the Mayor, the
Council, and the Authority, establish an annual plan for audits to be conducted
under this paragraph during the fiscal year under which the Inspector General
shall report only those variances which are in an amount equal to or greater
than $1,000,000 or 1% of the applicable annual budget for the program in
which the variance is found (whichever is lesser).

{(4) The Inspector General shall enter into a contract with an auditor who
is not an officer or employee of the Office to:

(A) Audit the financial statement and report described in paragraph
(3)(H) of this subsection for a fiscal year, except that the finanecial statement
and report may not be audited by the same auditor {or an auditor employed by
or affiliated with the same auditor) for more than 5 consecutive fiscal years;
and

(B) Audit the certification described in paragraph (3)(G) of this subsec-
tion.

(b) In determining the procedures to be followed and the extent of the
examinations of invoices, documents, and records, the Inspector General shall
give due regard to the provisions of this chapter, as well as generally accepted
accounting and procurement principles, practices, and procedures, including,
but not limited to, federal and District government case law, decisions of the
U.S. Comptroller General, and decisions of federal contract appeals boards.

(c)(1) The Inspector General shall have access to all books, accounts,
records, reports, findings, and all other papers, things, or property belonging to
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or in use by any department or agency under the direct supervision of the
Mayor necessary to facilitate the Inspector General’s work.

(2){A) The Inspector General may issue subpoenas requiring the atten-
dance and testimony of witnesses and the production of any evidence relating
to any matter under investigation by the Inspector General.

(B) If a person refuses to obey a subpoena issued under subparagraph
(A) of this paragraph, the Inspector General may apply to the Superior Court
of the District of Columbia for an order requiring that person to appear before
the Inspector General to give testimony, produce evidence, or both, relating to
the matter under investigation. Any failure to obey the order of the court may
be punished by the Superior Court as ¢ivil contempt.

(d)X1) The Inspector General shall compile for submission to the Authority
{or, with respect to a fiscal year which is not a control year, the Mayor and the
Council), at least once every fiscal year, a report setting forth the scope of the
Inspector General’s operational audit, and a summary of all findings and
determinations made as a result of the findings.

(2) Included in the report shall be any comments and information neces-
sary to keep the Authority, the Mayor and the Council informed of the
adequacy and effectiveness of procurement operations, the integrity of the
procurement process, and adherence to the provisions of this chapter.

(3) The report shall contain any recommendations deemed advisable by
the Inspector General for improvements to procurement operations and
compliance with the provisions of this chapter.

(4) The Inspector General shall make each report submitted under this
subsection available to the public, except to the extent that the report contains
information determined by the Inspector General to be privileged.

(e} The Inspector General may undertake reviews and investigations, and
make determinations or render opinions as requested by the Authority. Any
reports generated as a result of the requests shall be automatically transmit-
ted to the Council within 10 days of publication.

() In carrying out the duties and responsibilities established under this
section, the Inspector General shall report expeditiously to the Attorney
General whenever the Inspector General has reasonable grounds to believe
there has been a violation of Federal or District criminal law.

(f-1) An employee of the Office of the Inspector General who, as part of his
or her official duties, conducts investigations of alleged felony viclations, shall
possess the following authority while engaged in the performance of official
duties:

(1) To carry a firearm within the District of Columbia or a District
government facility located outside of the District, provided that the employee
has completed a course of training in the safe handling of firearms and the use
of deadly force, and is qualified to use a firearm according to the standards
applicable to officers of the Metropolitan Police Department. The employee
may not carry a firearm in the course of official duties unless designated by the
Inspector General in writing as having the authority to carry a firearm. The
Inspector General shall issue written guidelines pertaining to the authority to
carry firearms, the appropriate use of firearms, firearms issuance and security,
and the use of force;

88



§ 1-1182.8

PROCUREMENT

(2) To make an arrest without a warrant if the employee has probable
cause to believe that a felony violation of a federal or District of Columbia
statute is being committed in his or her presence, provided that the arrest is
made while the employee is engaged in the performance of his or her official
duties within the District of Columbia or a District government facility located
outside of the District; and

(3) To serve as an affiant for, to apply to an appropriate judicial officer for,
and execute a warrant for the search of premises or the seizure of evidence if
the warrant is issued under authority of the District of Columbia or of the
United States upon probable cause.

(g) In this section:

(1) The term “Authority” means the Distriet of Columbia Financial
Responsibility and Management Assistance Authority established under § 47-
391.1(a);

(2) The term “control year” has the meaning given such term under
§ 47-393(4); and

(3) The term “District government” has the meaning given such term
under § 47-393(5). (Feb. 21, 1986, D.C. Law 6-85, § 208, 32 DCR 7396; Mar.
16, 1989, D.C. Law 7-201, § 5, 36 DCR 248; Apr. 17, 1995, 109 Stat. 148-151,
Pub. L. 104-8, §8§ 303(a)-(d); Apr. 9, 1997, D.C. Law 11-255, § 5, 44 DCR 1271;
Aug. 5, 1997, 111 Stat. 777, Pub. L. 105-33, § 11601(b)3); Oct. 21, 1998, 112
Stat. 2681-148 , Pub. L. 105-277, § 160; Mar. 26, 1999, D.C. Law 12-190, § 2,

45 DCR 7814.)

Section references. — This section is re-
ferred to in §§ 1-603.1, 1-1182.8a, 47-391.1,
and 47-3401.1.

Effect of amendments. — D.C, Law 11-255
validated previously made stylistic corrections
in (a)(1XA), (a}X1XB)(iii), (a)2XB), (a)3XG),
{a)(3XH), (aX4XA), and (aX4XB).

Section 11601(bX3) of Pub. L. 105-33, 111
Stat. 777, deleted former (aX2XB);, redesig-
nated former {(a}2}C) as present (aX2XB); and
in present (aX2XB), substituted “Amounts ap-
propriated for the Inspector General” for
“Amounts deposited in the dedicated fund de-
scribed in subparagraph (B).”

Section 160 of Pub, Law 105-277, 112 Stat.
2681-148, substituted “more than 5 consecutive
fiscal years” for “more than 3 consecutive fiscal
years” in (aX4)(A).

D.C. Law 12-190 inserted (f-1).

Temporary amendment of section. —
Section 2 of D.C. Law 12-177 inserted (f-1).

Section 5(b) of D.C. Law 12-177 provides that
this act shall expire after 225 days of its having
taken effect or on the effective date of the Office
of the Inspector General Law Enforcement
Powers Amendment Act of 1998, whichever
occurs first.

Emergency act amendments, — For tem-
porary amendment of section, sce § 2 of the
Office of the Inspector General Law Enforce-
ment Powers Emergency Amendment Act of
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1998 (D.C. Act 12-394, July 6, 1998, 45 DCR
4645), § 2 of the Office of the Inspector General
Law Enforcement Powers Congressional Re-
view Emergency Amendment Act of 1998 (D.C.
Act 12-463, October 28, 1998, 45 DCR 7818),
and § 2 of the Office of the Inspector General
Law Enforcement Powers Congressional Re-
view Emergency Amendment Act of 1999 (D.C.
Act 13-3, February 8, 1999, 46 DCR 2288).

For amendment of section, see § 2 of the
Office of the Inspector General Law Enforce-
ment Powers Congressional Review Emergeny
Amendment Act of 1999 (D.C. Act 13-3, Febru-
ary 8, 1999, 46 DCR 2288),

Legislative history of Law 6-85, — See
note to § 1-1181.1.

Legislative history of Law 7-201. — Law
7-201 was introduced in Council and assigned
Bill No. 7-95, which was referred to the Com-
mittee on Government Operations. The Bili
was adopted on first and second readings on
November 15, 1988 and November 29, 1988,
respectively. Signed by the Mayor on December
23, 1988, it was assigned Act No. 7-271 and
transmitted to both Houses of Congress for its
review,

Legislative history of Law 11.255. — Law
11-255, the “Second Technical Amendments Act
of 1996,” was introduced in Council and as-
signed Bill No. 11-905, which was referred to
the Committee of the Whole. The Bill was
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adapted on first and second readings on Novem-  Bill was adopted on first and second readings
ber 7, 1996, and December 3, 1996, respectively. on July 7, 1998, and September 22, 1998, re-
Signed by the Mayor on December 24, 1996, it  spectively. Signed by the Mayor on October 2,
was assigned Act No. 11-519 and transmitted to 1998, it was assigned Act No. 12-461 and trans-
both Houses of Congress for its review. D.C.  mitted to both Houses of Congress for its re-
Law 11-255 became effective on April 9, 1997,  view. D.C. Law 12-190 became effective on
Legislative history of Law 12-177. — Law  March 26, 1999.
12-177, the “Office of the Inspector General References in text. — “Part D of Title IV of
Law Enforcement Powers Temporary Amend-  tho District of Columbia Self-Government and
ment Ac.t. of 199‘8,” wag introduced in (;ouncll Governmenta! Reorganization Act,” referred to
and asmgned Bill No. 12-676..The Bill was in (a)(2)(A), is Part D of Title IV of the Act of
adopted on first and second readings on June 2, nyocomber 24,1973, 87 Stat. 774, Pub. L. 93-198

1998, and July 7, 1998, respectively. Signed by cps
the Mayor on July 20, 1998, it was assigned Act :’:{_‘“h is composed of §§ 441 through 456 of the

No. 12-419 and transmitted to both Houses of . .
: B ) “Such Act,” referred to in subsection (aX2)(A)
Congress for its review. D.C, Law 12-177 be- of this section, is the District of Columbia

came effective on March 26, 1999. :
Legislative history of Law 12-190, — Law Self-Government and Governmental Reorgani-

12_190, the “Oﬂ'lce Of the lnspector General ZﬂtiODAct (Dec 24, 1973, 87 Stat 774. Pub. L.

Law Enforcement Powers Amendment Act of 93-198), set out in Volume 1.
1998,” was introduced in Council and assigned Office of Inspector. — Sectjon 155 of P.L.
Bill No. 12-622, which was referred to the 105-100 provided for creation of the Office of

Committee on Government Operations. The the Inpector General.

§ 1-1182.8a. Deadline for appointment.

(a) In general. — Not later than 30 days after its members are appointed,
the Mayor shall appoint the Inspector General of the District of Columbia
pursuant to § 1-1182.8(a)1).

{b) Transition rule. — The term of service of the individual serving as the
Inspector General under § 1-1182.8(a) prior to the appointment of the Inspec-
tor General by the Authority under § 1-1182.8(a)}1) shall expire upon the
appointment of the Inspector General by the Authority. (Apr. 17, 1995, 109
Stat. 151, Pub. L. 104-8, § 303(e); Aug. 5, 1997, 109 Stat. 151, Pub. L. 105-33,
§ 11711(b).)

Effect of amendments, — Section 11711(b)
of PL. 105-33, 111 Stat. 782, in (a), substituted
“Mayor” for “Authority.”

§ 1-1182.9. Creation of Chief Information Officer position;
duties.

Repealed.

(Jan. 26, 1996, D.C. Law 11-78, § 1001, 42 DCR 6181; Mar. 5, 1996, D.C. Law
11-98, § 801, 43 DCR 5; Mar. 26, 1999, D.C. Law 12-175, § 502, 45 DCR 7193.}

Cross references. — As to the transfer of porary repeal of section, see § 302 of the Fiseal
positions, personnel, property, records, and un-  Year 1999 Budget Support Emergency Act of
expended balances of appropriations, alloca- 1998 (D.C. Act 12-401, July 13, 1998, 45 DCR
tions, and other funds to the Chief Information 371:948){1 Sndrf g{?fg:gsﬁsnﬂiscal Y:gﬁ;iggg:g};

. . e . (<) PO Revi
Officer in the Office oi: the City Administration Act of 1998 (D.C. Act 12-564, January 12, 1999,
to the Office of the Chief Technology Office, see 46 DCR 669).
§ 1.11954. Section 2101 of D.C. Act 12-564 provides for

Emergency act amendments. — For tem  the application of the act.
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Legislative history of Law 12-175, — See
note to § 1-1181.5,

Subchapter III. Source Selection and Contract Formation.

§ 1-1183.1. District-based businesses preference.

(a) The Director shall, in the purchase of materials, equipment, and
supplies, give preference, so far as may be in the best interest of the District,
to materials, equipment, and supplies produced in the District government or
sold by District-based businesses.

(b) The Mayor shall issue rules articulating the various factors to be
considered in determining whether a business is District-based, including the
number of District residents employed, the size of the work force, and other
factors considered to be in the best interest of the District government. (Feb.
21, 1986, D.C. Law 6-85, § 301, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1183.2. Methods of source selection and record-
keeping.

(a) Except as otherwise authorized by law, all District government contracts
shall be awarded by:

(1) Competitive sealed bidding pursuant to § 1-1183.3;
(2) Competitive sealed proposals pursuant to § 1-1183.4;
(3) Sole source contracts pursuant to § 1-1183.5; or

{4) Small purchase procedures pursuant to § 1-1183.6,

(b) In selecting 1 of the methods authorized by this section for the awarding
of contracts, it is the policy of the District government that competitive sealed
bidding shall be the preferred method for awarding contracts.

(c) The Director shall maintain a record listing all bids and proposals made
under §§ 1-1183.3, 1-1183 4, and 1-1183.5. Each bid or proposal file shall be
kept for a minimum of 5 years, and shall contain the following information:

(1) The invitation number;

(2) The bid or proposal opening and closing dates;

(3} A general description of the procurement item;

(4) The names of bidders or proposers contacted and the nature of the
contact, as well as the names of all bidders or proposers responding;

(5) The prices bid or proposed; and

(6) Any other information required for bid or proposal evaluation also
must be entered into this abstract or record and be available for public
inspection upon request.

{d) The CPO shall establish a pre-qualification process to certify the
financial and professional responsibility of prospective bidders for District
government contracts. The CPO may, under circumstances prescribed by
regulation, limit participation in certain procurements to bidders who have
been found responsible through the pre-qualification process. The pre-qualifi-
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cation process shall address, but shall rot be limited to, the following
characteristics of a prospective bidder:

(1) The type of business or organization and its history;

(2) The resumes and professional qualifications of the business or orga-
nization’s staff, including relevant professional licenses, affiliations, and spe-
cialties;

(3) Information attesting to financial capability, including financial state-
ments;

(4) A summary of similar contracts awarded to the bidder, and the
bidder’s performance of those contracts;

(5) A statement attesting to compliance with wage, hour, workplace
safety, and other standards of labor law;

(6) A statement attesting to compliance with federal and District equal
employment opportunity law; and

(7) Information about pending lawsuits or investigations, and judgments,
indictments, or convictions against the bidder or its proprietors, partners,
directors, officers, or managers. (Feb. 21, 1986, D.C. Law 6-85, § 302, 32 DCR
7396; Mar. 26, 1999, D.C. Law 12-175, § 402(b), 45 DCR 7193.)

Effect of amendments. — D.C. Law 12-175 Section 2101 of D.C, Act 12-564 provides for

added {d).

Emergency act amendments. — For tem-
porary amendment of section, see § 202(b) of
the Fiscal Year 1999 Budget Support Emer-
gency Act of 1998 (D.C. Act 12-401, July 13,
1998, 45 DCR 4794), and § 202(b) of the Fiscal
Year 1999 Budget Support Congressional Re-
view Emergency Act of 1998 (D.C. Act 12-564,
January 12, 1999, 46 DCR 669).

the application of the act.

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Legislative history of Law 12-175. -— See
note to § 1-1181.5.

References in text. — Section 1-1183.6,
referred to in (a)4), was repealed by D.C. Law
11-259, § 101(n), 44 DCR 1423, effective April
12, 1997,

§ 1-1183.3. Competitive sealed bidding.

(a) Contracts exceeding the amount provided by § 1-1183.6 shall be
awarded by competitive sealed bidding unless the Director determines in
writing that:

(1) Specifications cannot be prepared that permit an award on the basis of
either the lowest bid price or lowest evaluated bid price;

(2) There is only 1 available source;

(3) There is an unanticipated emergency which leaves insufficient time to
use this method; or

{4) There is some other reason in the best interest of the District
government which is so compelling as to use 1 of the other authorized methods.

(b) The invitation for bids shall state whether an award shall be made on
the basis of the lowest bid price or the lowest evaluated bid price. If the latter
basis is used, the objective measurable criteria to be utilized shall be set forth
in the invitation for bids.

{c) The CPO shall provide public notice of the invitation for bids of not less
than 30 days for contracts, unless the CPO states in a written determination,
under circumstances prescribed by regulation, that it is appropriate to shorten
the notice period to a period of not less than 7 days. The CPO shall review the
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complexity of the procurement, the type of goods or services being purchased,
the impact of a shortened notice period on competition, and other relevant
factors in determining whether it is appropriate to shorten the bid notice
period to less than 30 days. One year after April 20, 1999, the CPO shall report
to the Mayor and Council on the impact of the shortened bid notice period,
including the frequency of its use, the types of goods and services for which a
shortened bid notice period was used, and the impact of the shortened bid
notice period on competition for procurements and on opportunities to bid for
local, small and disadvantaged businesses.

(¢-1) Public notice of an invitation for bids shall include publication in a
newspaper of general circulation, and in trade publications considered to be
appropriate by the CPO to give adequate public notice. The CPO shall also
maintain an Internet site that provides vendors with notice of opportunities to
bid and notice of contract awards, and other relevant information about
Distriet procurements. ,

(d) Bids shall be opened publicly at the time and place designated in the
invitation for bids. Each bid, with the name of the bidder, shall be recorded and
be open to public inspection.

{e} The contract shall be awarded with reasonable promptness by written
notice to the responsive and responsible bidder whose bid will be most
advantageous to the District, considering price and other factors.

(f) Correction or withdrawal of bids may be allowed only to the extent
permitted by rules issued by the Mayor. (Feb. 21, 1986, D.C. Law 6-85, § 303,

32 DCR 7396; Apr. 20, 1999, D.C. Law 12-243, § 2, 46 DCR 962.)

Section references. — This section is re-
ferred to in §§ 1-336, 1-1181.5a, 1-1183.2,
1-1183.4, 1-1183.10, and 1-1183.15.

Effect of amendments. — D.C. Law 12-243
rewrote (¢); and inserted (c-1).

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Legislative history of Law 12-243. — Law
12-243, the “Procurement Practices Bid Notice
Period Amendment Act of 1998," was intro-
duced in Council and assigned Bill No. 12-805,
which was referred to the Committee on Gov-
ernment Operations. The Bill was adopted on
first and second readings on December 1, 1998,
and December 15, 1998, respectively. Signed by
the Mayor on December 23, 1998, it was as-
signed Act No. 12-577 and transmitted to both
Houses of Congress for its review. D.C. Law
12-243 became effective on April 20, 1999.

References in text. — Section 1-1183.6,
referred to in the introductory language of (a),

was repealed by D.C. Law 11-259, § 101(n), 44
DCR 1423, effective April 12, 1997.

District of Columbia Public Schools ex-
ception. — Section 123 of Pub. L. 104-194, 110
Stat. 2367, the District of Celumbia Appropri-
ations Act, 1997, provided that no sole source
contract with the District of Columbia govern-
ment or any agency thereof maybe renewed or
extended without opening that contract to the
competitive bidding process as set forth in
§ 1-1183.3, except that the District of Colum-
bia Public Schools may renew or extend sole
source contracts for which competition is not
feasible or practical, provided that the determi-
nation as to whether to invoke the competitive
bidding process has been made in accordance
with duly promulgated Board of Education
rules and procedures.

Cited in Washington Post Co. v. Minority
Bus. Opportunity Comm’n, App. D.C., 560 A.2d
517 (1989).

§ 1-1183.4. Competitive sealed proposals,

{a) When it is determined in writing, pursuant to rules issued by the Mayor,
that the use of competitive sealed bidding is not practical, but that there is
more than 1 available source for the subject of the contract, the contract may
be awarded by competitive sealed proposal.

93



§ 1-1183.5 ADMINISTRATION

{b) Proposals shall be solicited from the maximum number of qualified
sources and in a manner consistent with the nature of, and the need for, the
supplies, services, or construction being acquired, with adequate public notice
of the intended procurement pursuant to § 1-1183.3(¢).

{c) The request for proposals shall indicate the relative importance of each
evaluation factor, including price.

(d} Every request for proposal shall include a statement of work or other
description of the District’s specific needs which shall be used as a basis for the
evaluation of proposals.

(e) Any written or oral negotiations shall be conducted with all responsible
offerors in a competitive range. These negotiations may not disclose any
information derived from proposals submitted by competing offercrs. If the
request for proposals so notifies all offerors, negotiations need not be con-
ducted:

(1) With respect to prices fixed by law or regulation, except that consid-
eration shall be given to competitive terms and conditions;

(2) If time of delivery or performance will not permit negotiations; or

(3) If it can be demonstrated clearly from the existence of adequate
competition or accurate prior cost experience with the particular supply,
service, or construction item that acceptance of an initial offer without
negotiation would result in a fair and reasonable price.

(f) After all approvals required by law or rules and regulations have been
obtained, the award of the contract shall be made to the responsible offeror
whose proposal is determined to be the most advantageous to the District
government, considering price and the evaluation factors set forth in the
request for proposals,

(g) The Mayor shall issue rules concerning the procurement of architectural
and engineering services, medical and human care services, and real property
appraisal services. The rules and procedures shall be consistent with the
requirements set forth in title IX of the Federal Property and Administrative
Services Act of 1949. (86 Stat. 1278; 40 U.S.C. §§ 541-544). (Feb. 21, 1986, D.C.
Law 6-85, § 304, 32 DCR 7396; Apr. 12, 1997, D.C. Law 11-259, § 101(1), 44
DCR 1423.)

Section references. — This section is re- in (b); and inserted “or other description of the
ferred to in §§ 1-336, 1-1181.7, 1.1183.2, District’s specific needs” in (d).
1-1183.10, and 1-1183.15. Legislative history of Law 6-85, — See
Effect of amendments. — Section 101(1) of note to § 1-1181.1.
D.C. Law 11-259 substituted “supplies, ser- Legislative history of Law 11-259. — See
vices, or construction” for “supplies or services” mnote to § 1-1181.1.

§ 1-1183.5. Sole source procurement.

(a) Procurement contracts may be awarded through noncompetitive negoti-
ations when under rules implementing this section, the Director or the
Director’s designee determines in writing that one of the following conditions
exists:

(1) There is only 1 source for the required commodity, service, or construc-
tion item;
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(2) The contract is for the purchase of real property or interests in real

property,

(3) The contract is with a vendor who maintains a price agreement or
schedule with any federal agency, so long as no contract executed under this
provision authorizes a price higher than is contained in the contract between

the federal agency and the vendor; or

(4) Contracts for the purchase of commodities, supplies, equipment, or
construction services that would ordinarily be purchased on a competitive
basis when an emergency has been declared pursuant to § 1-1183.12.

(b) Repealed. (Feb. 21, 1986, D.C. Law 6-85, § 305, 32 DCR 7396; Apr. 12,
1997, D.C. Law 11-259, § 101(m), 44 DCR 1423.)

Section references. — This section is re-
ferred to in §§ 1-1181.7, 1-1183.2, 1-1183.10,
1-1183.15, and 1-1183.19.

Effect of amendments, — Section 101(m)
of D.C. Law 11-259 substituted “under rules
implementing this section, the Director or the
Director’s designee” for “under rules issued by
the Mayor and approved by the Council, the
Director or a designee” in (a); and repealed (b)
which related to the Sheltered Market Pro-
gram,

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Legislative history of Law 11-259. — See
note to § 1-1181.1.

Restrictions on renewal or extension of

sole source contracts. — Section 123 of Pub.
L. 104-194, 110 Stat. 2367, the District of
Columbia Appropriations Act, 1997, provided
that no sole source contract with the District of
Columbia government or any agency thereof
may be renewed or extended without opening
that contract to the competitive bidding process
as set forth in § 1-1183.3, except that the
Distriet of Columbia Public Schools may renew
or extend sole source contracts for which com-
petition is not feasible or practical, provided
that the determination as to whether to invoke
the competitive bidding process has been made
in accordance with duly promulgated Board of
Education rules and procedures.

§ 1-1183.6. General limitations; small purchase procure-

ments.

Repealed.

(Feb. 21, 1986, D.C. Law 6-85, § 306, 32 DCR 7396; Nov. 25, 1993, D.C. Law
10-65, § 602, 40 DCR 7351; Apr. 12,1997, D.C. Law 11-259, § 101(n), 44 DCR

1423.)

Legislative history of Law 11.259. — See
note to § 1-1181.1.

§ 1-1183.7. Cancellation of invitations for bids.

An invitation for bids, a request for proposals, or other solicitations may be
cancelled, or all bids or proposals may be rejected, only if it is determined in
writing by the Director that the action is taken in the best interest of the
District government. This information must be forwarded to the Inspector
General for review within 72 hours of the action. (Feb. 21, 1986, D.C. Law 6-85,
§ 307, 32 DCR 7396.)

Section references. — This saction is re-
ferred toin § 1-1183.15.

Legislative history of Law 6-85, — See
note to § 1-1181.1.

Cited in Jones & Artis Constr. Co. v. District
of Columbia Contract Appeals Bd., App. D.C.,
549 A.2d 315 (1988).
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§ 1-1183.7a. Mandatory clause for all Request for Propos-
als for Public Schools.

Any Request for Proposals for services to be provided to the District public
schools shall contain a provision advising potential bidders that public schools
have the right to choose between accepting the services contracted for or
receiving a proportionate share of what would be the school’s individual costs
for the services as an increase to the local school’s allotment of appropriations.
(Feb. 21, 1986, D.C. Law 6-85, § 307a., as added Apr. 8, 1997, D.C. Law 11-198,

§ 702, 43 DCR 4569.)

Effect of amendments. — Section 702 of
D.C. Law 11-198 added this section,

Temporary addition of section. — Section
702 of D.C. Law 11-226 added this section.

Section 1201(b) of D.C. Law 11-226 provided
that the act shall expire after 225 days of its
having taken effect, or upon the effective date
of the Fiscal year 1997 Budget Support Amend-
ment Act of 1996, whichever occurs first.

Temporary repeal of section. — Section
2(D) of D.C. Law 12-4 repealed § 702 of D.C.
Law 11-188 which had previously added this
section.

Section 4(b} of D.C, Law 12-4 provides that
the act shall expire after 225 days of its having
taken effect,

Emergency act amendments. -— For tem-
porary addition of section, see § 702 of the
Fiscal Year 1997 Budget Support Congressional
Adjournment Emergency Amendment Act of
1997 (D.C. Act 12-2, February 19, 1997, 44 DCR
1590).

Section 1001 of D.C. Act 12-2 provides for the
application of the act.

For temporary repeal of § 702 of D.C. Act
11-360, see § 2(f) of the Fiscal Year 1997 Bud-
get Support Emergency Amendment Act of
1997 (D.C. Act 12-37, March 18, 1997, 44 DCR
1935).

Legislative history of Law 11-198. — Law
11-198, the “Fiscal Year 1997 Budget Support

Act of 1996,” was introduced in Council and
agsigned Bill No. 11-741, which was referred to
the Committee of the Whole. The Bill was
adopted on first and second readings on June
19, 1996, and July 3, 1996, respectively. Signed
by the Mayor on July 26, 1996, it was assigned
Act No. 11-360 and transmitted to both Houses
of Congress for its review. D.C. Law 11-198
became effective on April 9, 1997,

Legislative history of Law 11-226. — Law
11-226, the “Fiscal Year 1997 Budget Support
Temporary Amendment Act of 1996,” was intro-
duced in Council and assigned Bill No. 11-896.
The Bill was adopted on first and second read-
ings on October 1, 1996, and November 7, 1996,
respectively. Signed by the Mayor on December
4, 1996, it was assigned Act No. 11-453 and
transmitted to both Houses of Congress for its
review. D.C. Law 11-226 became effective on
April 9, 1997.

Legislative history of Law 12-4. — Law
12-4, the “Fiscal Year 1997 Budget Support
Temporary Amendment Act of 1997, was intro-
duced in Council and assigned Bill No. 12-103.
The Bill was adopted on first and second read-
ings on February 18, 1997, and March 4, 1997,
respectively. Signed by the Mayor on March 19,
1997, it was assigned Act No. 12-45 and trans-
mitted to both Houses of Congress for its re-
view. D.C. Law 12-4 became effective on May
23, 1997.

§ 1-1183.8. Cost or pricing data.

(a) A contractor or offeror shall submit cost or pricing data for procurements

in excess of $100,000, and shall certify that, to the best of the contractor’s or
offeror’s knowledge and belief, the cost or pricing data submitted was accurate,
complete, and current as of a mutually determined specified date, before
entering into:

(1) Any contract awarded through competitive sealed proposals or
through sole source procurement; or

(2) Any change order or contract modification.

(b} Every contract, change order, or modification under which a cost and

price certificate is required shall contain a provision that the price, including
profit or fee, shall be adjusted to exclude any significant price increases
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occurring because the contractor furnished cost or price information which, as
of the date specified in subsection (a) of this section, was inaccurate, incom-
plete, or not current.

{c) This section need not be applied to contracts for which the price
negotiated is based on established catalog or market prices of commercial
items sold in substantial quantities to the general public, or prices set by law
or regulations. (Feb. 21, 1986, D.C. Law 6-85, § 308, 32 DCR 7396; Apr. 12,
1997, D.C. Law 11-259, § 101(0), 44 DCR 1423.)

Section references. — This section is re- Legislative history of Law 6-85. — See
ferred to in §§ 1-1183.14 and 1-1183.15. note to § 1-1181.1.

Effect of amendments. — Section 101{o} of Legislative history of Law 11-259, — See
D.C. Law 11-259 inserted “for procurements in  note to § 1-1181.1.
excess of $100,000” in (a).

§ 1-1183.9. Cost-plus-a-percentage-of-cost contract pro-
hibited.

The cost-plus-a-percentage-of-cost contract system of contracting shall not
be used. (Feb. 21, 1986, D.C. Law 6-85, § 309, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1183.10. Cost-reimbursement contracts.

{a) No cost-reimbursement contract may be awarded pursuant to § 1-
1183.3, 1-1183.4, or 1-1183.5 unless it is determined in writing that such a
contract is likely to be less costly to the District government than any other
type of contract, or that it is impracticable to obtain supplies or services of the
kind or quality required except under such a contract.

(b} All cost-reimbursement contracts shall contain a provision that only
costs determined in writing to be reimbursable by the contracting officer, in
accordance with cost principles set forth in rules issued pursuant to subchap-
ter VI of this chapter, shall be reimbursable. (Feb. 21, 1986, D.C. Law 6-85,
§ 310, 32 DCR 7396.)

Section references. — This section is re- Legislative history of Law 6-85. — See
ferred to in §§ 1-1183.11 and 1-1183.15. note to § 1-1181.1.

§ 1-1183.11. Use of other types of contracts.

(a) Subject to the limitations of § 1-1183.10 and this section, any type of
contract which will promote the best interest of the District government may
be used.

(b) Preference shall be given in the order indicated to the following types of
contracts: First, fixed-price; second, fixed-price incentive; third, cost-plus
incentive fee; and fourth, cost-plus fixed fee or cost-reimbursement. (Feb. 21,
1986, D.C. Law 6-85, § 311, 32 DCR 7396.)
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Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1183.12. Emergency procurements.

(a)(1) Notwithstanding any other provision of this chapter, a contracting
officer may make emergency procurements when there exists an imminent
threat to the public health, welfare, property, or safety under emergency
conditions as defined in rules adopted pursuant to this chapter,

{2) Emergency procurements shall be made with as much competition as
is maximally practicable under the circumstances.

(3) A written determination of the basis for the emergency and for the
gelection of the particular contractor shall be included in the contract file
which shall be kept in the office of the Director.

{b) The Director shall maintain a record listing all contracts entered into
pursuant to this section for a minimum of 5 years. The record shall contain:

(1) The contract number;

(2) The name and address of each contractor;

(3) The dollar amount of each contract;

(4) The type of contract; and

(5} Alisting of the supplies, services, or construction procured under each
contract. (Feb, 21, 1986, D.C. Law 6-85, § 312, 32 DCR 7396; Apr. 12, 1997,
D.C. Law 11-259, § 101(p), 44 DCR 1423.)

Section references. — This section is re- Legislative history of Law 6-85. — See
ferred to in §§ 1-1183.5 and 1-1183.19. note to § 1-1181.1,

Effect of amendments. — Section 101(p) of Legislative history of Law 11-259, — See
D.C, Law 11-259 rewrote (a)(1). note to § 1-1181.1,

§ 1-1183.13. Multiyear contracts.

{a) Unless otherwise provided in an appropriations act, a contract for
supplies, services, or construction may be entered into for periods which extend
beyond the fiscal year in which the contract is contemplated.

(b) Before the utilization of a multiyear contract, it shall be determined in
writing that:

(1) Estimated requirements cover the period of the contract and are
reasonably firm and continuing; and

(2) Such a contract will serve the best interest of the District government,
encourage effective competition, or otherwise promote economies in District
government procurement.

(¢) If funds are not appropriated or otherwise made available for the
continued performance in a subsequent year of a multiyear contract, the
contract for the subsequent year shall be terminated, either automatically or
in accordance with the termination clause of the contract, if any. Unless
otherwise provided for in the contract, the effect of termination is to discharge
both the District government and the contractor from future performance of
the contract, but not from their existing obligations. The contractor shall be
reimbursed for the reasonable value of any nonrecurring costs incurred but not
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amortized in the price of the supplies or services delivered under the contract.
(Feb. 21, 1986, D.C. Law 6-85, § 313, 32 DCR 7396.)

Legislative history of Law 6.-85. — See
note to § 1-1181.1,

§ 1-1183.14. Inspection of plant and audit of records.

(a) The Director may inspect the plant or place of business of a contractor or
any subcontractor under any contract awarded or to be awarded by the District
government.

(b) The Director may audit the books and records pertaining to the contract
of:

{1) Any business which has submitted cost or pricing data pursuant to
§ 1-1183.5;

(2) Any prime contractor awarded a contract under competitive sealed
proposals or a subcontract other than a firm fixed-price contract; and

(3) Any contractor providing professional services to the District govern-
ment if the contract price exceeds $25,000.

(¢} Books and records shall be maintained by the contractor for a period of
3 years from the date of final payment under the contract and shall be made
available within 3 work days, excluding Saturdays, Sundays, and holidays, to
the Director upon his or her written request. (Feb. 21, 1986, D.C. Law 6-85,
§ 314, 32 DCR 7396.)

Legislative history of Law 6-85, — See
note to § 1-1181.1,

§ 1-1183.15. Finality of determinations.

The determinations required by §§ 1-1183.3, 1-1183.4, 1-1183.5, 1-1183.7,
1-1183.8, and 1-1183.10 are final and conclusive unless they are clearly
erroneous, arbitrary, capricious, or contrary to law. (Feb, 21, 1986, D.C. Law
6-85, § 315, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1183.16. Collusive bidding or negotiation.

{a} A business which enters into a contract with the District government
after engaging in collugion with another business for the purpose of defrauding
the District government is liable in a suit brought by the Corporation Counsel
in the appropriate court for damages equal to 3 times the value of the loss to
the District government attributable to the collusion.

(b) If there is a reasonable basis for believing that collusion has occurred
among any businesses for the purpose of defranding the District government,
the Director shall send a written notice of this belief to the Corporation
Counsel and to the Mayor.
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{c) All documents invelved in any procurement in which collusion is sus-
pected shall be retained until the Corporation Counsel gives notice that they
may be destroyed. All documents shall be made available to the Corporation
Counsel. (Feb. 21, 1986, D.C. Law 6-85, § 316, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1183.17. Prohibited acts.

(a) Every contract shall contain the following prohibition against contingent
fees: “The contractor warrants that no person or selling agency has been
employed or retained to solicit or secure the contract upon an agreement or
understanding for a commission, percentage, brokerage, or contingent fee,
excepting bona fide employees or bona fide established commercial or selling
agencies maintained by the contractor for the purpose of securing business.
For breach or violation of this warranty, the District government shall have the
right to terminate the contract without liability or in its discretion to deduct
from the contract price or consideration, or otherwise recover, the full amount
of the commission, percentage, brokerage, or contingent fee.”.

(b} A contractor may not offer to pay any fee or other consideration that is
contingent on the making of a contract.

(¢) An employee of a District government agency may not solicit or secure,
or offer to solicit or secure, a contract for which the employee is paid or is to be
paid any fee or other consideration contingent on the making of the contract
between the employee and any other person.

(d} The District Government Procurement Regulations shall provide that
information which has been designated as confidential or proprietary by a
business, and which has been submitted by that business as a part of its
response to an invitation for bids, a request for proposals, or competitive sealed
proposals, is to be treated by the Director, an employee of that office, or any
other employee of the District in a confidential manner, and is to be disclosed
only to District employees for use in the procurement process and is not to be
disclosed to other persons or parties without the prior written consent of that
business. (Feb. 21, 1986, D.C. Law 6-85, § 317, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1183.18. Termination of contracts.

(a) The Director may terminate without liability any contract and may
deduct from the contract price or otherwise recover the full amount of any fee,
commission, percentage, gift, or consideration paid in violation of this subchap-
ter, if;

(1) The contractor has been convicted of a crime arising out of or in
connection with the procurement of any work to be done or any payment to be
made under the contract; or

(2) There has been any breach or violation of:
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(A) Any provision of this chapter; or
(B) The contract provision against contingent fees.

{(b) If a contract is terminated pursuant to this section, the contractor:

(1) May be paid only the actual costs of the work performed to the date of
termination, plus termination costs, if any; and
(2) Shall refund all profits or fixed fees realized under the contract.

(c) The rights and remedies contained in this section are in addition to any
other right or remedy provided by law, and the exercise of any of them is not
a waiver of any other right or remedy provided by law. (Feb. 21, 1986, D.C. Law
6-85, § 318, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1183.19. Report of procurement actions made pursu-
ant to §§ 1-1183.5 and 1-1183.12.

(a) The Director shall make an annual report to the Council, within 90 days
following the close of each fiscal year, of contracts made pursuant to §§ 1-
1183.5 and 1-1183.12 during the preceding fiscal year. The report shall include
for each contract:

(1) The contract number;

(2) The name and address of each contractor;

(3) The dollar amount of the contract;

{4) The type of contract;

(56) A listing of the supplies, services, or construction provided under the
contract;

(6) Whether the contract was in the open or sheltered market; and

(7) As attachments, copies of all determinations and findings required to
be made by the provisions of this subchapter and the implementing regula-
tions.

{b) The reports shall be retained for a period of 3 years and shall be made
available to the public upon request. (Feb. 21, 1986, D.C. Law 6-85, § 319, 32
DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1183.20. Exemptions.

(a) Nothing in this chapter shall affect the operations, jurisdiction, func-
tions, or authority of the Redevelopment Land Agency relating to real property
or interests in real property.

(b) Nothing in this chapter shall affect the operations, jurisdiction, funec-
tions, or authority of the Administrator of the Homestead Program Adminis-
tration under Chapter 27 of Title 45, as they relate to the disposal or transfer
of real property under that act.
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{c} Nothing in this chapter shall affect the authority of the Mayor to sell real
property in the District of Columbia for nonpayment of taxes or assessments of
any kind pursuant to § 47-847.

(d) Nothing in this chapter shall affect the authority of the Mayor and the
Council pursuant to subehapter I of Chapter 10 of Title 7.

{e) Nothing in this chapter shall affect the authority of the Convention
Center Board of Directors pursuant to Chapter 6 of Title 9.

(f) Nothing in this chapter shall affect the authority of the Sports Commis-
sion pursuant to Chapter 40 of Title 2.

(g) Nothing in this chapter shall affect the authority, jurisdiction, functions,
or operations of the District of Columbia Housing Finance Agency.

(h) Nothing in this chapter shall affect the authority of the District of
Columbia Retirement Board pursuant to Chapter 7 of Title 1.

(i) Nothing in this chapter shall affect the Metropolitan Police Department’s
authority to make procurements not in excess of $500,000 as provided in the
District of Columbia Appropriations Act, Pub. Law 104-134.

{(j) Nothing in this chapter shall affect the District of Columbia Water and
Sewer Authority’s powers to establish and operate its procurement system and
to execute contracts pursuant to subchapter 1 of Chapter 16B of Title 43.

(k) Nothing in this chapter shall affect the operations of the District of
Columbia Health and Hospitals Public Benefit Corporation pursuant to
subchapter 1 of Chapter 24 of Title 32.

() Nothing in this chapter shall affect the authority of the District of
Columbia Public Service Commission pursuant to Chapter 4 of Title 43. (Feb.
21,1986, D.C. Law 6-85, § 320, 32 DCR 7396, as added Apr. 12, 1997, D.C. Law
11-259, § 101(q), 44 DCR 1423; Feb. 27, 1998, D.C. Law 12-50, § 2(a), 44 DCR
6222; Mar. 24, 1998, D.C. Law 12-82, § 2(c), 45 DCR 772; Apr. 20, 1999, D.C.
Law 12-263, § 13(b), 46 DCR 2111; Apr. 20, 1999, D.C. Law 12-264, § 9, 46

DCR 2118.)

Section references. — This section is re-
ferred toin § 1-1181.4.

Effect of amendments. — Section 101(g) of
D.C. Law 11-259 added this section.

D.C. Law 12-50 added subsection ().

D.C. Law 12-82 added the subsection desig-
nated herein as (k).

D.C. Law 12-263 added (I).

D.C. Law 12-264 validated a previously made
technical correction in (k).

Emergency act amendments. — For tem-
porary amendment of section, see § 2 of the
Photo Enforcement Evidenced Traffic Violation
System Emergency Amendment Act of 1998
(D.C. Act 12-5186, December 9, 1998, 45 DCR
9177).

For temporary amendment of section, see § 3
of the District of Columbia Public Service Com-
mission Independent Procurement Authority
Emergency Amendment Act of 1998 (D.C. Act
12-438, August 18, 1998, 45 DCR 6291),

Legislative history of Law 11-259. — See
note to § 1-1181.1.

Legislative history of Law 12-50. — Law
12-50, the “Small Purchase Authority Amend-
ment Act of 1997,” was introduced in Council
and assigned Bill No. 12-231, which was re-
ferred to the Committee on Government Oper-
ations, The Bill was adopted on first and second
readings on July 1, 1997, and September 22,
1997, respectively. Signed by the Mayor on
October 3, 1997, it was assigned Act No. 12-164
and transmitted to both Houses of Congress for
its review. D.C. Law 12-50 became effective on
February 27, 1998.

Legislative history of Law 12-82. — See
note to § 1-1182.7.

Legislative history of Law 12-263. — Law
12-263, the “Residential Real Property Seller
Disclosure, Funeral Services Date Change, and
Public Service Commission Independent Pro-
curement Authority Act of 1998, was intro-
duced in Council and assigned Bill No. 12-648,
which was referred to the Committee on Con-
sumer and Regulatory Affairs. The Bill was
adopted on first and second readings on Octo-
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ber 6, 1998, and November 10, 1998, respec-
tively, Signed by the Mayor on December 1,
1998, it was assigned Act No. 12-625 and trans-
mitted to both Houses of Congress for its re-

§ 1-1183.22

view. D.C. Law 12-263 became effective on April
20, 1999.

Legislative history of Law 12-264, — See
note to § 1-1181.5.

§ 1-1183.21. Small purchase procurement.

Special small purchase procedures may be used by the Chief Procurement
Officer or his or her designee, in accordance with regulations established
pursuant to this chapter, for procurements not exceeding $25,000. Procure-
ment requirements shall not be parceled, split, divided, or purchased over a
period of time in order not to exceed the dollar limitation for use of these smail
purchase procedures. An employee who violates the provisions of this subsec-
tion shall be subject to suspension, dismissal, or other disciplinary action
pursuant to District law. (Feb. 21, 1986, D.C. Law 6-85, § 321, as added Feb.

27, 1998, D.C. Law 12-50, § 2(b), 44 DCR 6222.)

Effect of amendments. — D.C. Law 12-50
added this section.

Emergency act amendments. — For tem-
porary amendment of section, see § 2 of the
Small Purchase Authority Congressional Re-
cess Emergency Amendment Act of 1997 (D.C.
Act 12-237, January 13, 1998, 45 DCR 501),

Section 4 of D.C. Act 12-237 provided for
application of the act.

For temporary addition of section, see § 2 of
the Small Purchase Authority Emergency
Amendment Act of 1997 (D.C. Act 12-82, June
19, 1997, 44 DCR 3719), and § 2 of the Small

Purchase Authority Legislative Review Emer-
gency Amendment Act of 1997 (D.C. Act 12-162,
October 16, 1997, 44 DCR 6059).

Section 4 of D.C. Act 12-162 provides for the
application of the act.

Legislative history of Law 12-50. — See
note to § 1-1183.20.

Delegation of Authority Pursuant to
D.C. Law 6-85, the “Procurement Practices
Act of 1985,” ag amended, relating to Small
Purchase Procurements. — See Mayor's Or-
der 97-194, November 12, 1997 (44 DCR 7196).

§ 1-1183.22, Fire and Emergency Medical Services Depart-
ment small purchase authority.

Notwithstanding any other provision of law, or Mayor’s Order 89-37, issued
February 7, 1989, the Fire and Emergency Medical Services Department’s
delegated small purchase authority shall be $500,000. The District of Colum-
bia government may not require the Fire and Emergency Medical Services
Department to submit to any other procurement review process, or to obtain
the approval of or be restricted in any manner by any official or employee of the
District of Columbia government, for purchases that do not exceed $500,000.

(Mar. 26, 1999, D.C. Law 12-175, § 1602, 45 DCR 7193.)

Emergency act amendments, — For tem-
porary amendment of D.C. Act 12-401 by add-
ing a new § 1204, see § 4 of Fiscal Year 1999
Budget Support Emergency Amendment Act of
1998 (D.C. Act 12-480, October 28, 1999, 45
DCR 8018).

For temporary amendment of D.C. Law 12-
175 by adding a new § 1604, see § 5 of Fiscal
Year 1999 Budget Support Emergency Amend-
ment Act of 1998 (D.C. Act 12-480, October 28,
1999, 45 DCR 8016); and § 5 of the Fiscal Year

1999 Budget Support Congressional Review
Emergency Amendment Act of 1999 (D.C. Act
13-4, February 8, 1999, 46 DCR 2291).

For temporary addition of section, see § 1202
of the Fiscal Year 1999 Budget Support Emer-
gency Act of 1998 (D.C. Act 12-401, July 13,
1998, 45 DCR 4794) and § 1202 of the Fiscal
Year 1999 Budget Support Congressional Re-
view Emergency Act of 1998 (D.C, Act 12-564,
46 DCR 669).

Section 1204 of D.C. Act 12-564 provides this
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title shall expire on September 30, 1999,

Section 2101 of D.C. Act 12-564 provides for
the application of the act.

Legislative history of Law 12-175. — See
note to § 1-1181.5.

Fire and Emergency Medical Services

§ 1-1183.23. Expiration.

ADMINISTRATION

Department Small Purchase Authority
Act, — Section 1601 of D.C. Law 12-175 pro-
vided that this title may be cited as the “Fire
and Emergency Medical Services Department
Small Purchase Authority Act of 1998.”

Section 1-1183.22 and this section shall expire on September 30, 1999. (Mar.
26, 1999, D.C. Law 12-175, § 1604, as added Apr. 27, 1999, D.C. Law 12-267,

§ 4, 46 DCR 960.)

Effect of amendments. — D.C. Law 12-267
added this section.

Temporary amendment of D.C. Law 12-
175. — Section 5 of D.C. Law 12-211 amended
D.C. Law 12-175 by adding a new § 1604
codified as § 1-1183.23.

Section 9{(b) of D.C, Law 12-211 provided that
the act shall expire after 225 days of its having
taken effect.

Legislative history of Law 12-267. — Law
12-267, the “Closing of a Public Alley in Square

Subchapter IV.

§ 1-1184.1, Specifications.
The Director shall:

371, 5.0. 96-202, Act of 1998," was introduced
in Council and assigned Bill No. 12-800, which
was referred to the Committee of the Whole.
The Bill was adopted on first and second read-
ings on December 1, 1998, and December 15,
1998, respectively. Signed by the Mayor on
December 23, 1998, it was assigned Act No.
12-576 and transmitted to both Houses of Con-
gress for its review. D.C. Law 12-267 became
effective on April 27, 1999.

Specifications.

(1) Prepare and issue standard specifications for supplies, services, and
construction required by the District government on needs identifications

supplied by the agencies;

(2) Revise all standard specifications to conform to existing technical and
scientific advances pertaining to supplies, services, and construction described

in those specifications;

(3) Obtain expert advice and assistance from personnel of the various
agencies in the development of standard and nonstandard specifications, and
may delegate in writing to a using agency the authority to prepare its own

specifications; and

(4) Assist each agency in developing an unambiguous statement of the
technical requirements and evaluation criteria necessary to prepare a non-
standard procurement specification. (Feb. 21, 1986, D.C. Law 6-85, § 401, 32

DCR 7396.)

Legislative history of Law 8-85. — See
note to § 1-1181.1.

§ 1-1184.2. Energy conservation.

(a) Specifications for the procurement of goods, whenever possibie, shall

contain standards for energy efficiency.

104



PROCUREMENT § 1-1185.2

{b) Specifications for the acquisition of all motor fleet and mobile equipment
shall include life cycle or total ownership costs among factors to be considered
in the evaluation of bids and proposals. (Feb. 21, 1986, D.C. Law 6-85, § 402,
32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Subchapter V. Bonds and Construction Procurement.

§ 1-1185.1. Bonds.

(a) The District Government Procurement Regulations shall set forth the
conditions and procedures for bid bonds, performance bonds, and payment
bonds for all contracts estimated to exceed $100,000, which shall include the
mandatory provisions for construction contracts set forth in this subchapter.

(b) The procurement regulations may waive bid, performance, and payment
bonds for contracts estimated not to exceed $100,000 unless the bonds are
required by federal law, rule or regulation, or as a condition of federal
assistance.

(¢) Nothing in this subchapter shall be construed to limit the authority of
the Director to require a performance bond or other security in addition to
those, or in circumstances other than those, specified in this section.

{d) Notwithstanding other provisions of this chapter, the Director may
reduce the level or change the types of bonding normally required, or accept
alternative forms of security to the extent reasonably necessary to encourage
procurement from businesses certified by the Minority Business Opportunity
Commission, women-owned businesses, and small District-based businesses.
(Feh. 21, 1986, D.C. Law 6-85, § 501, 32 DCR 7396; Apr. 12, 1997, D.C. Law
11-259, § 101(r), 44 DCR 1423))

Effect of amendments. — Section 101(r) of Legislative history of Law 11-269. — See
D.C. Law 11-259 substituted “Director” for note to § 1-1181.1.
“Mayor” throughout.

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1185.2. Bid bonds for construction contracts.

(a)(1) Bid security shall be required for all competitive sealed bids and
competitive sealed proposals for construction contracts when the price is
estimated by the Director to exceed $100,000.

(2) This amount is subject to revision by the procurement regulations. Bid
security shall be a bond provided by a surety company authorized to do
business in the District, or the equivalent in cash, or otherwise supplied in a
form satisfactory to the Director.

(3) Nothing in this chapter shall prevent the requirement of bonds on
construction contracts under $100,000, when the circumstances warrant.

(b) The bid bond shall be in an amount equal to at least 5% of the amount
of the bid or price proposal.
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(c) Ifthe invitation for bids or request for proposals requires that a bid bond
be provided, a bidder or offeror that does not comply shall be rejected unless,
pursuant to the District Government Procurement Regulations, it is deter-
mined that the bid fails to comply in a nonsubstantial manner with the
security requirements.

(d) Once opened, bids or price proposals are irrevocable for the period
specified in the invitation for bids or the request for proposal, except as may be
provided in the District Government Procurement Regulations. If a bidder or
offeror is permitted to withdraw a bid or proposal before award because of a
mistake in the bid or proposal, no action shall be taken against the bid bond.
(Feb. 21, 1986, D.C. Law 6-85, § 502, 32 DCR 7396; Apr. 12, 1997, D.C, Law
11-259, § 101(s), 44 DCR 1423)

Effect of amendments. — Section 101(s) of Legislative history of Law 11-268, — See
D.C. Law 11-259 substituted “Director” for note to § 1-1181.1.
“Mayor” throughout.

Legislative history of Law 8-85. — See
note to § 1-1181.1.

§ 1-1185.3. Performance bonds for construction contracts.

On all contracts estimated to exceed $100,000, the contractor shall furnish a
performance bond executed by a surety authorized to do business in the
District, the equivalent in cash, or other security considered satisfactory to the
Director. The performance bond shall be in an amount considered adequate by
the Director to ensure the protection of the District government. (Feb, 21,
1986, D.C. Law 6-85, § 503, 32 DCR 7396; Apr. 12, 1997, D.C. Law 11-259,
§ 101(t), 44 DCR 1423.)

Effect of amendments, — Section 101(t) of Legislative history of Law 11-259. — See
D.C. Law 11-259 substituted “Director” for note to § 1-1181.1.
“Mayor” in two places.

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1185.4. Payment bonds for construction contracts.

{a) On all contracts estimated by the Director to exceed $100,000, the
contractor shall furnish a payment bond executed by a surety authorized to do
business in the District, or the equivalent in cash, or other security considered
satisfactory to the Director. The payment bond shall be for the protection of all
businesses supplying labor and materials, including lessors of equipment to
the extent of the fair rental value of the equipment, to the contractor or a
subcontractor in the performance of work provided for by the contract.

(b) The payment bond shall be in an amount not less than 50% of the total
amount payable by the terms of the contract.

(¢) Any contractor, prior to receiving a progress or final payment under a
contract covered by this chapter, shall certify in writing that the contractor has
made payment from the proceeds of prior payments, and that the contractor
will make timely payments from the proceeds of the progress or final payment
then due the contractor, to the contractor’s subcontractors and suppliers in

106



PROCUREMENT § 1-1185.6

accordance with his or her contractual arrangements with them. (Feb. 21,
1986, D.C. Law 6-85, § 504, 32 DCR 7396; Apr. 12, 1997, D.C. Law 11-259,
§ 101(u), 44 DCR 1423.)

Effect of amendments. — Section 101{u) of Legislative history of Law 11-259. — See
D.C. Law 11-259 substituted “Director” for note to § 1-1181.1.
“Mayor” in two places in (a).

Legislative history of Law 8-85, — See
note to § 1-1181.1.

§ 1-1185.5. Bond forms, filings, and copies.

{a) Bonds or other security shall be payable to the District government, on
forms prescribed by rule or regulation, and shall be filed with the Mayor.

(b) The Mayor shall furnish a certified copy of a payment bond or other
security to any person making application who submits an affidavit that the
person has supplied labor or materials for which payment has not been made,
or that the person is being sued on any bond or other security.

(e)(1) A certified copy of the bond or other security shall be prima facie
evidence of the contents, execution, and delivery of the bond or other security
as applicable.

(2) Applicants shall pay for the certified copies and the fees set by the
Mayor to cover the costs of preparation. (Feb. 21, 1986, D.C. Law 6-85, § 505,
32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1185.6. Suits on payment bonds.

(a) Every person who has furnished labor or materials to the contractor or
a subcontractor for the work provided in the contract, in respeci to which a
payment bond or other security is furnished under this section, and who has
not been paid in full before the expiration of a period of 90 days after the day
on which the last of the labor was done or performed by the person or material
was furnished or supplied by the person for which claim is made, shall have the
right to sue on the payment bond or other security for the amount, or the
balance unpaid at the time of institution of the suit, and to prosecute the action
to final judgment and execution for the sum or sums justly due the person.

(b} Any person having a direct contractual relationship with a subcontractor
of the contractor, but having no contractual relationship, expressed or implied,
with the contractor furnishing the payment bond or other security, shall have
a right of action upon the payment hond or other security upon giving written
notice to the contractor within 90 days from the date on which the person
performed the last of the labor or furnished or supplied the last material for
which the claim is made, stating with substantial accuracy the amount
claimed and the name of the party to whom the material was supplied or for
whom the labor was performed.
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{c) The notice shall be personally served or served by registered or certified
mail, postage prepaid, addressed to the contractor at any place the contractor
maintains an office or conducts business, or at the contractor’s residence.

(d) No suit instituted under this section shall be commenced after 1 year
from the date the final labor was performed or the material was supplied. (Feb.
21, 1986, D.C. Law 6-85, § 506, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1185.7. Clauses, modifications, and fiscal responsibil-
ity.

(a) In all construction contracts estimated to exceed $50,000, the Director
shall include, but not be limited to, clauses concerning:

(1) Termination for the convenience of the District government, or for
default;

{2) Liquidated damages;

(3) Excuses for nonperformance;

(4) A change order;

{5) Differing site conditions from those indicated in the specifications;

(6) Suspension of work; and

(7) Disputes.

{(bX1) Every supplemental agreement, change order, or adjustment in con-
tract price is subject to prior approval by the Director and certification by the
appropriate fiscal authority as to availability of funds and the effect of the
modification, change, or adjustment on the project budget or the total construc-
tion cost.

(2) If the certification discloses a resulting increase in the project budget
or total construction cost, there shall be no modification, change, or adjustment
unless sufficient funds are made available, or the scope of the project is
adjusted to permit its completion within the project budget. (Feb. 21, 1986,
D.C. Law 6-85, § 507, 32 DCR 7396: Apr. 12, 1997, D.C. Law 11-259, § 101(v),
44 DCR 1423.)

Effect of amendments, -— Section 101(v) of Legislative history of Law 11-259. — See
D.C. Law 11.259 substituted “Director” for note to § 1-1181.1.
“Mayor” in (a).

Legislative history of Law 6-85, — See
note to § 1-1181.1.

§ 1-1185.8. Nondiscrimination.

(a) A contract subject to this subchapter may not be awarded to any
contractor unless the contract contains provisions obligating the contractor not
to discriminate in any manner against any employee or applicant for employ-
ment that would constitute a violation of § 1-2512 and obligating the contrac-
tor to include a similar clause in all subcontracts, except subcontracts for
standard commercial supplies or raw materials. In addition, the contractor and
subcontractor shall agree to post in conspicuous places, available to employees
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and applicants for employment, notice setting forth the provisions of the
nondiscrimination clause provided in § 1-2522.

{(b) Failure to include such a contract provision may render any contract
void ab initio at the election of the Director, but any party shall be entitled to
reasonable value of services performed and materials supplied.

{c) If the contractor wilfully fails to comply with the nondiscrimination
provisions, the Director may, when the contract is still executory in part,
compel continued performance of the contract, but the District government
shall be liable only for the actual cost of services performed and materials
supplied from the date of willful noncompliance, and profits previously paid by
the District government under the contract shall be set off against the sums to
become due as the contract is performed.

(d) If the subcontractor wilfully fails to comply with the nondiscrimination
provisions, the contractor may void the contract and shall be liable only for the
actual costs of the services performed and materials supplied.

{e)(1) Any person with information concerning violations of the require-
ments of this section may inform the Director.

(2) The Director, upon receiving information of an aileged violation, shall
immediately inform the Director of the Office of Human Rights in writing, and
request an investigation of the charges.

{3) If the Office of Human Rights concludes that the charges are true, the
Director shall invoke the remedies set forth in this section, in addition to other
remedies or action provided pursuant to subchapter III of Chapter 25 of this
title, (Feb, 21, 1986, D.C. Law 6-85, § 508, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1,

Subchapter VI. Cost Principles.
§ 1-1186.1. Rules required.

The Mayor shall issue rules for determining the reasonableness of price and
establishing cost principles, based upon generally accepted accounting princi-
ples, which shall be used:

(1) As guidelines in the negotiation of
(A) Estimated costs or fixed prices if the absence of open market
competition prectudes the use of sealed lidding;
(B) Equitable adjustments for District government-directed changes or
modifications in contract performance;
(C) Settlements of contracts which have been terminated; and
{D) The allowability of costs under contract provisions which provide
for the reimbursement of costs; and
(2) In any other situation that requires the determination of the esti-
mated or incurred costs of performing the contracts. (Feb. 21, 1986, D.C. Law
6-85, § 601, 32 DCR 7396.)
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Legislative history of Law 6-85. — See
note to § 1-1181.1,

Subchapter VII. Supply Management.

§ 1-1187.1. Supply management rules.

The Mayor shall issue rules governing:

(1) The management of supplies during their entire life cycle;

(2) The sale, lease, or disposal of surplus supplies by public auction,
competitive sealed bidding, or other appropriate method designated by regu-
lation and providing that no employee of the disposing agency shall be entitled
to purchase any surplus supplies; and

(3) Transfer of excess supplies. (Feb., 21, 1986, D.C. Law 6-85, § 701, 32
DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1187.2, Proceeds from disposal of surplus goods.

Unless otherwise provided by law, the Director shall send proceeds from the
sale, lease, or disposal of surplus goods and supplies back to the General Fund.
The Director shall transmit to the Council a quarterly report providing
detailed information on transactions made under this section. (Feb. 21, 1986,
D.C. Law 6-85, § 702, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Subchapter VIII. Administrative and Civil Remedies.

Subpart A. General Provisions.

Editor’s notes, — Pursuant to § 101(ff) of through 1-1188.12, the preexisting provisions
D.C. Law 11-259, which enacted Subpart B. of of this subchapter have been designated as
this subchapter, consisting of §§ 1-1188.7 Subpart A,

§ 1-1188.1. Sovereign immunity defense not available,

Unless otherwise specifically provided by law of the District, the District
government and every officer, department, agency or other unit of the District
government may not raise the defense of sovereign immunity in the courts of
the District in an action based upon a written procurement contract executed
on behalf of the District government. (Feb. 21, 1986, D.C. Law 6-85, § 801, 32
DCR 7396.)

Legislative history of Law 6-85. — See  suit on a contract, it does not speak to whether
note to § 1-1181.1. immunity exists when a claimant seeks to exe-

Execution on judgment. — While the Pro- cute on a judgment. Grunley Constr. Co. v.
curement Practices Act clearly and explicitly District of Columbia, App. D.C., 704 A.2d 288
eliminates sovereign immunity as a defense to  (1997).
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Attachment of District Funds, — Thereis  ment of District of Columbia funds. Grunley
nothing in the language of the Procurement Constr. Co. v. District of Columbia, App. D.C,,
Practices Act or in the legislative history that 704 A.2d 288 (1997).
evinces any legislative intent to permit attach-

§ 1-1188.2. District government not liable for punitive
damages.

In an action in contract based upon a written contract executed on behalf of
the District government, or by an official or employee acting within the scope
of the official’s or the employee’s authority, the District government, its officers,
departments, agencies, or other units of government are not liable for punitive
damages. (Feb. 21, 1986, D.C. Law 6-85, § 802, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1188.3. Claims by District government against con-
tractor.

(a)(1) All claims by the District government against a contractor arising
under or relating to a contract shall be decided by the contracting officer who
shall issue a decision in writing, and furnish a copy of the decision to the
contractor.

(2) The decision shall be supported by reasons and shall inform the
contractor of his or her rights as provided in this subchapter. Specific findings
of fact are not required, but, if made, shzll not be binding in any subsequent
proceeding.

(3) The authority of this subsection shall not apply to a claim or dispute
for penalties or forfeitures prescribed by statute or regulation which another
District government agency is specifically authorized to administer, settle, or
determine.

(4) This subsection shall not authorize the contracting officer to settle,
compromise, pay, or otherwise adjust any claim involving fraud.

(b) The decision of the contracting officer shall be final and not subject to
review unless an administrative appeal or action for judicial review is timely
commenced as authorized by § 1-1189.4.

(¢) Nothing in this subchapter shall prohibit the contracting officer from
including a clause in District government contracts requiring that pending
final decision of an appeal, action, or final settlement, a contractor shall
proceed diligently with performance of the contract in accordance with the
decision of the contracting officer. (Feb. 21, 1986, D.C. Law 6-85, § 803, 32
DCR 7396; Apr. 12, 1997, D.C. Law 11-259, § 101(w), 44 DCR 1423.)

Effect of amendments, — Section 101(w} of Legislative history of Law 6-85. — See
D.C. Law 11-259 rewrote (a)(1); and substituted note to § 1-1181.1.
“contracting officer” for “Director” in {a)(4}, (b}, Legislative history of Law 11-259. — See
and {c¢). note to § 1-1181.1.
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§ 1-1188.4. Authority to debar or suspend.

(a)(1) After reasonable notice to a person or a business, and reasonable
opportunity te be heard.

{A) The CPO shall debar a person or business from consideration for
award of contracts or subcontracts for any conviction under subsection (b}(1)
through (3) of this section, or for a judicial determination of a violation under
subsection (b)(4) of this section, unless the CPO makes a finding in writing that
it would be contrary to the best interests of the District of Columbia to do so;

(B) The CPO may debar a person or business from consideration for
award of contracts or subcontracts if one or more of the causes listed in
subsection (b) of this section exist.

(2) The debarment shall not be for a period of more than 3 years.

(3)(A) The CPO shall suspend a person or business from consideration for
award of contracts or subcontracts for any conviction listed in subsection (b)(1)
through (3) of this section, or for a judicial determination of a violation under
subsection (b)(4) of this section, unless the CPO makes a finding in writing that
it. would be contrary to the best interests of the District of Columbia to do so.

(B) The CPQ may suspend a person or business from consideration for
award of contracts or subcontracts if the person or business is charged with the
commission of any offense described in subsection (b) of this section and if the
CPO makes a finding in writing that such suspension would be in the best
interests of the District of Columbia.

(4) The suspension shall be exercised in accordance with rules issued by
the Mayor.

(b) Causes for debarment of suspension include, but are not limited to, the
following:

(1) Conviction for commission of a criminal offense incident to obtaining
or attempting to obtain a public or private contract, or subcontract, or in the
performance of the conract or subcontract;

(2) Conviction under this chapter or under any other District, federal, or
state statute, for fraud, embezzlement, theft, forgery, bribery, falsification or
destruction of records, receiving stolen property, or any other offense indicat-
ing a lack of business integrity which currently affects the contractor’s
responsibility as a District government contractor.

(3) Conviction under District, federal, or state antitrust statutes arising
out of the submission of bids or proposals;

{4} Aviolation under § 1-1188.8(a), or a false assertion of local, small, or
disadvantaged business status, or eligibility, under the Equal Opportunity for
Local, Small, and Disadvantaged Business Enterprises Act of 1992, effective
March 17, 1993 (D.C. Law 9-217; D.C. Code § 1-1152 et seq.);

(A) Wilful failure without good cause to perform in accordance with the
specifications or within the time limit provided in the contract;

(B) A recent record of failure to perform or of unsatisfactory perfor-
mance in accordance with the terms or conditions of 1 or more contracts;
failure to perform or unsatisfactory performance caused by acts beyond the
control of the contractor shall not be considered to be bases for debarment; or
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(C) A false assertion of minority status as defined in subchapter IT of
Chapter 11 of this title; or

(4A) Violation of contract provisions, as set forth below, of a character
which is regarded by the CPO to be sufficiently serious to justify debarment
action:

(A) Wilful failure, without good cause, to perform in accordance with
the specifications or within the time limit provided in the contract; or

(B) A recent record of failure to perform or of unsatisfactory perfor-
mance in accordance with the terms or conditions of one or more contracts;
failure to perform or unsatisfactory performance caused by acts beyond the
control of the contractor shall not be considered to be bases for debarment; or

(5) Any other cause the CPO determines to be sufficiently serious and
compelling to affect responsibility as a District government contractor, includ-
ing debarment by another governmental entity for any cause listed in rules
and regulations.

{b-1X1) After reasonable notice to a person or business and reasonable
opportunity to be heard, the CPO shall debar such person or business from
consideration for award of any contract or subcontract if the CPQO receives
written notification from the Chairman of the Council or the chairperson of a
Council committee that the person or business has willfully failed to cooperate
in a Council or Council committee investigation conducted pursuant to
§ 1-234.

(2) The debarment shall be for a period of 2 years, unless the CPO receives
written notification during the 2-year period from the Chairman of the Council
or the Chairperson of a Council Committee that the debarred business has
cooperated in the investigation referred to in paragraph (1) of this subsection.

(3) For purposes of this subsection, the term “willfully failed to cooperate”
means: '

(A) Intentional failure to attend and give testimony at a public hearing
convened in accordance with the Rules of Organization and Procedure for the
Council; and

(B) Intentional failure to provide documents, books, papers, or other
information upon request of the Council or a Council Committee.

(c) The CPO shall issue a written decision to debar or suspend. The decision
ghall:

(1) State the reasons for the action taken; and

(2) Inform the debarred or suspended business involved of its rights to
judicial or administrative review as provided in this chapter.

(d) A copy of the decision pursuant to subsection {(¢) of this section shall be
final and conclusive unless fraudulent, or unless the debarred or suspended
business appeals to the Contract Appeals Board within 60 days of receipt of the
CPO’s decision by the business.

(e) The filing of an action pursuant to subsection (d) of this section shall not
stay the CPQO’s decision.

(f) Unless otherwise indicated in the debarment or suspension decision, the
debarment or suspension of any person or business shall constitute a debar-
ment or suspension of any affiliate of that person or business. For purposes of
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this section, the term “business” means any company, corporation, partnership,
sole proprietorship, association, or other profit or non-profit legal entity; and
the term “affiliate” means any business in which a suspended or debarred
person is an officer or has a substantial financial interest (as defined by
regulations), and any business that has a substantial direct or indirect
ownership interest (as defined by regulations) in the suspended or debarred
business, or in which the suspended or debarred business has a substantial
direct or indirect ownership interest. The debarment or suspension shall be
effective for all District government agencies unless otherwise stated in the
decision.

(g) If a person or business is charged with or convicted of committing any
offense listed in subsection (b)(1) through (4) of this section, the Corporation
Counsel or the United States Attorney, whoever is responsible for prosecuting
the charge, shall immediately notify the CPO of such charge or conviction and
shall provide such information te the CPO as may otherwise be permitted by
law in order to enable the CPO to take any action authorized by this section.
The CPQ, in turn, shall immediately notify both the Corporation Counsel and
the United States Attorney of any action taken or finding made under this
section. (Feb. 21, 1986, D.C. Law 6-85, § 804, 32 DCR 73986; Mar. 8, 1991, D.C.
Law 8-258, § 2(c}, 38 DCR 974; Apr, 12, 1997, D.C. Law 11-259, § 101(x), 44
DCR 1423; Mar. 24, 1998, D.C. Law 12-81, § 3, 45 DCR 745; May 8, 1998, D.C.
Law 12-104, § 2(e), 45 DCR 1687; Apr. 20, 1999, D.C. Law 12-264, § 57, 46

DCR 2118.)

Effect of amendments. — Section 101(x) of
D.C. Law 11-259 rewrote {(a)(1), (a}3), (b)(2),
(b)(4}, (b-1X1), and (f); and added (b}(5A} and
(g).

D.C. Law 12-81 redesignated (b)5A) as
(b)(4A); and made stylistic changes.

D.C. Law 12-104 substituted “CPO” for “Di-
rector” throughout the section.

D.C. Law 12-264 validated a previously made
technical correction.

Temporary amendment of section. —
Section 3{(e) of D.C. Law 12-17 substituted
“CPO” for “Director” throughout the section.

Section 5(b) of D.C. Law 12-17 provided that
the act shall expire on the 225th day of its
having taken effect.

Emergency act amendments. — For tem-
porary amendment of section, see § 3{e) of the
Procurement Reform Emergency Amendment
Act of 1997 (D.C. Act 12-62, April 15, 1997, 44
DCR 2413).

For temporary amendment of section, see
§ 3(e) of the Procurement Reform Congres-
sional Review Emergency Amendment Act of
1997 (D.C. Act 12-133, August 12, 1997, 44
DCR 4832).

Section 5 of D.C. Act 12-133 provides for the
application of the act.

For temporary amendment of section, see
§ 2(e) of the Procurement Reform Congres-
sional Review Emergency Amendment Act of

1998 (D.C. Act 12-374, April 24, 1998, 45 DCR
4338).

Section 6 of D.C. Act 12-374 provides for the
application of the act.

Legislative history of Law 6-85, — See
note to § 1-1181.1.

Legislative history of Law 8-2568, — See
note to § 1-1181.4.

Legislative history of Law 11-259. -- See
note to § 1-1181.1.

Legislative history of Law 12-17. — Law
12-17, the “Procurement Reform Temporary
Amendment Act of 1997," was introduced in
Council and assigned Bill No. 12-80. The Bill
was adopted on first and second readings on
March 4, 1997, and May 6, 1997, respectively.
Signed by the Mayor on May 23, 1997, it was
assigned Act No. 12-83 and transmitted to both
Houses of Congress for its review. D.C. Law
12-17 became effective on September 12, 1997,

Legislative history of Law 12-81. — Law
12-81, the “Technical Amendments Act of 1998,”
was introduced in Council and assigned Bill
No. 12-408, which was referred to the Commit-
tee of the Whole. The Bill was adopted on first
and second readings on November 4, 1997, and
December 4, 1997, respectively. Signed by the
Mayor on December 22, 1997, it was assigned
Act No. 12-246 and transmitted to both Houses
of Congress for its review. D.C. Law 12-81
became effective on March 24, 1998,
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Legislative history of Law 12-104, — Law
12-104, the “Procurement Reform Amendment
Act of 1998,” was introduced in Council and
assigned Bill No. 12-363, which was referred to
the Committee on Government Operations. The
Bill was adopted on first and second readings
on December 4, 1997, and January 6, 1998,
respectively. Signed by the Mayor on February
3, 1998, it was assigned Act No, 12-280 and
transmitted to both Houses of Congress for its
review. D.C. Law 12-104 became eflective on
May 8, 1998.

§ 1-1188.5

Legislative history of Law 12-264. — See
note to § 1-1181.5.

References in text. — Section 1-1188.8,
referred to in (b)(4), was repealed by D.C. Law
12-104, 45 DCR 1687, effective May 8, 1998,

Section 1-1152 et seq., the Equal Opportunity
for Local, Small, and Disadvantaged Business
Enterprises Act of 1992, referred to in (b)(4},
has expired,

Cited in Jones & Artis Constr. Co. v. District
of Columbia Contract Appeals Bd., App. D.C,,
549 A.2d 315 (1988).

§ 1-1188.5. Claims by contractor against District govern-
ment,

(a) All claims by a contractor against the District government arising under
or relating to a contract shall be in writing and shall be submitted to the
contracting officer for a decision.

(b) The contracting officer shall issue a decision on any submitted claim of
$50,000 or less within 60 days from receipt of a written request from a
contractor that a decision be rendered within that period.

(¢) Within 90 days of receipt of a claim over $50,000, the contracting officer
shall issue a decision, whenever possible taking into account factors such as
the size and complexity of the claim and the adequacy of the information in
support of the claim provided by the contractor.

(d) Any failure by the contracting officer to issue a decision on a contract
claim within the required time period will be deemed to be a denial of the
claim, and will authorize the commencement of an appeal on the claim as
otherwise provided in this subchapter.

{e)(1) If a contractor is unable to support any part of his or her claim and it
is determined that the inability is attributable to a material misrepresentation
of fact or fraud on the part of the contractor, the contractor shall be liable to the
District government for an amount equal to the unsupported part of the claim
in addition to all costs to the District government attributable to the cost of
reviewing that part of the contractor’s claim.

(2) Liability under this section shall be determined within 6 years of the
commisston of the misrepresentation of fact or fraud. (Feb. 21, 1986, D.C. Law
6-85, § 805, 32 DCR 7396; Apr. 12, 1997, D.C. Law 11-259, § 101(y), 44 DCR

1423.)

Section references, — This section is re-
ferred to in § 1-1189.4.

Effect of amendments. — Section 101(y) of
D.C. Law 11-259 substituted “shall be submit-
ted to the contracting officer for a decision” for
“shall be submitted to the Director for an infor-
mal hearing and decision” in (a); rewrote (b);
and substituted “contracting officer” for “Direc-
tor” in (¢} and {(d).

Legislative history of Law 6-85. — See
note to § 1-1181.1,

Legislative history of Law 11-259. — See
note to § 1-1181.1.

Applicability,. — Where it was unclear
whether the District of Columbia Procurement
Practices Act was intended to apply to contracts
entered into before February 21, 1986, the
effective date of the Act, and to the extent that
the Act affected only the forum in which plain-
tiff made its claim, Court of Appeals presumed,
absent a clear legislative indication to the con-
trary, that the Act applied to claim based on
contracts entered into before February 21,
1986. Lumbermen’s Mut. Cas. Co. v. District of
Columbia, App. D.C., 566 A.2d 480 (1989),

Where a change in tribunal is all that is at
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issue, application of the provisions of this sec-
tion requiring resort to administrative reme-
dies does not change any contractual right or
commitment of either plaintiff or the District.
The rights are the same, only the forum in
which those rights are to be enforced has been
altered. Lumbermen’s Mut. Cas. Co. v. District
of Columbia, App. D.C., 566 A.2d 480 (1989).

Remedies. — Absent showing by plaintiff
that Contract Appeals Board was unwilling to
consider its claim, or was predisposed to find
against it, plaintiff was not excused from re-
quirement that it exhaust its administrative
remedy before resorting to the courts. Dano
Resource Recovery, Inc. v. District of Columbia,
App. D.C., 566 A.2d 483 (1989).

§ 1-1188.6. Interest.

ADMINISTRATION

Delay alone is insufficient to trigger futility
exception to the exhaustion doctrine as any
eventual award to a complaining contractor
will include interest at the statutory rate, com-
pensating for delay. Danc Resource Recovery,
Inc. v. District of Columbia, App. D.C., 566 A.2d
483 (1989).

The exhaustion doctrine does not preclude,
but rather defers judicial review until after
expert administrative body has built a factual
record and rendered a final decision. Dano
Resource Recovery, Inc. v. District of Columbia,
App. D.C., 566 A.2d 483 (1989).

Cited in Jones & Artis Constr. Co. v. District
of Columbia Contract Appeals Bd., App. D.C,,
549 A.2d 315 (1988),

Interest on amounts found due to a contractor on claims shall be payable at
a rate set in § 28-3302(b)} applicable to judgments against the District
government from the date the contracting officer receives the claim until
payment of the claim. Interest on amounts found due to the District from a
contractor on claims shall be payable at the rate set in § 28-3302(b) applicable
to judgments against the District government, from the date the contractor
receives a contracting officer’s written decision asserting the claim on behalf of
the District until payment of the claim. (Feb. 21, 1986, D.C. Law 6-85, § 806,

32 DCR 7396; Apr. 12, 1997, D.C. Law 11-259, § 101(z), 44 DCR 1423.)

Effect of amendments. — Section 101(z) of
D.C. Law 11-259 rewrote this section,

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Legislative history of Law 11-259. — See
note to § 1-1181.1.

Applicability. — Any interest due to a con-
tractor on the contractor’s breach of contract
claim against the District would be calculated
in accordance with District law and not the
federal Treasury rate, despite the fact that

federal block grant funds were used to pay the
contractor. District of Columbia v. Organization
for Envtl. Growth, Inc., App. D.C., 700 A.2d 185
(1997).

Exhaustion doctrine. — Delay alone is
insufficient to trigger futility exception to the
exhaustion doctrine as any eventual award to a
complaining contractor will include interest at
the statutory rate, compensating for delay.
Dano Resource Recovery, Ine. v. District of
Columbia, App. D.C., 566 A.2d 483 (1989).

Subpart B. Procurement Related Claims.

§ 1-1188.7. Definitions.
Repealed.

(Feb. 21, 1986, D.C. Law 6-85, § 807, 32 DCR 7396, as added Apr. 12, 1997,
D.C. Law 11-259, § 101(f), 44 DCR 1423; May 8, 1998, D.C. Law 12-104, § 3,
45 DCR 1687; Apr. 20, 1999, D.C. Law 12-264, § 3, 46 DCR 2118.)

Temporary addition of sections. — Sec-
tion 2 of D.C. Law 12-17 added §§ 813 through
815 to subpart B of D.C. Law 11-259, desig-
nated as §§ 1-1188.18 through 1-1188.15.

Emergency act amendments. — For tem-
porary amendment of subpart, see § 2 of the

Procurement Reform Emergency Amendment
Act of 1997 (D.C. Act 12-62, April 15, 1997, 44
DCR 2413), and see § 2 of the Procurement
Reform Congressional Review Emergency
Amendment Act of 1997 (D.C. Act 12-133, Au-
gust 12, 1997, 44 DCR 4832).
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Section 5 of D.C. Act 12-133 provides for the
application of the act.

For temporary addition of §§ 1-1188.13 and
1-1188.14, see § 2 of the Procurement Reform
Emergency Amendment Act of 1997 (D.C. Act
12-62, April 15, 1997, 44 DCR 2413), and see
& 2 of the Procurement Reform Congressional
Review Emergency Amendment Act of 1997
(D.C. Act 12-133, August 12, 1997, 44 DCR
4832).

For temporary repeal of §§ 1-1188.8 through
1-1188.12, see § 3 of the Procurement Reform
Congressional Review Emergency Amendment
Act of 1998 (D.C. Act 12-374, April 24, 1998, 45
DCR 4338).

Section 6 of D.C. Act 12-374 provides for the
application of the act.

Legislative history of Law 12-17. — Law
12-17, the “Procurement Reform Temporary
Amendment Act of 1997, was introduced in
Council and assigned Bill No. 12-80. The Bill
was adopted on first and second readings on

§ 1-1188.10

March 4, 1997, and May 6, 1997, respectively.
Signed by the Mayor on May 23, 1997, it was
assigned Act No. 12-83 and transmitted to both
Houses of Congress for its review. D.C. Law
12-17 became effective on September 12, 1997.

Legislative history of Law 12-104. — Law
12-104, the “Procurement Reform Amendment
Act of 1998, was introduced in Council and
assigned Bill No. 12-363, which was referred to
the Committee on Government Operations. The
Bill was adopted on first and second readings
on December 4, 1997, and January 6, 1998,
respectively. Signed by the Mayor on February
3, 1998, it was assigned Act No. 12-280 and
transmitted to both Houses of Congress for its
review., D.C. Law 12-104 became effective on
May 8, 1998.

Editor’s notes. — Section 3 of D.C. Law
12-104, as amended by § 5%a) of D.C. Law
12-264, repealed §§% 1-1188.7  through
1-1188.12.

§ 1-1188.8. Treble damages, costs and civil penalties; ex-

ceptions.

Repealed.

(Febh. 21, 1986, D.C. Law 6-85, § 808, 32 DCR 7396, as added Apr. 12, 1997,
D.C. Law 11-259, § 101(fD), 44 DCR 1423; May §, 1998, D.C. Law 12-104, § 3,
45 DCR 1687; Apr. 20, 1999, D.C. Law 12-264, § 3, 46 DCR 2118.)

Legislative history of Law 12-104, — See
note to § 1-1188.7.

§ 1-1188.9. Corporation Counsel investigations and prose-
cutions; powers of prosecuting authority; civil
actions by individuals as qui tam plaintiffs;
jurisdiction of courts.

Repealed.

(Feb. 21, 1986, D.C. Law 6-85, § 809, 32 DCR 7396, as added Apr. 12, 1997,
D.C. Law 11-259, § 101{fD), 44 DCR 1423; May 8, 1998, D.C. Law 12-104, § 3,
45 DCR 1687; Apr. 20, 1999, D.C. Law 12-264, § 3, 46 DCR 2118.)

Legislative history of Law 12-104, — See
note to § 1-1188.7.

§ 1-1188,10. Employer interference with employee disclo-
sures; liability of employer; remedies of em-

ployee.

Repealed.
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{Feb. 21, 1986, D.C. Law 6-85, § 810, 32 DCR 7396, as added Apr. 12, 1997,
D.C. Law 11-259, § 101(ff), 44 DCR 1423; May 8, 1998, D.C. Law 12-104, § 3,
45 DCR 1687; Apr. 20, 1999, D.C. Law 12-264, § 3, 46 DCR 2118.)

Legislative history of Law 12-104, — See
note to § 1-1188.7.

§ 1-1188.11. Limitation of actions; activities antedating
this article; burden of proof.

Repealed.

(Feb. 21, 1986, D.C. Law 6-85, § 811, 32 DCR 7396, as added Apr. 12, 1997,
D.C. Law 11-259, § 101(ff), 44 DCR 1423; May 8, 1998, D.C. Law 12-104, § 3,
45 DCR 1687; Apr. 20, 1999, D.C. Law 12-264, § 3, 46 DCR 2118.)

Legislative history of Law 12-104. — See
note to § 1-1188.7.

§ 1-1188.12. Remedies under other laws; severability of
provisions; liberality of construction.

Repealed.

(Feb. 21, 1986, D.C. Law 6-85, § 812, 32 DCR 7396, as added Apr. 12, 1997,
D.C. Law 11-259, § 101(ff), 44 DCR 1423; May 8, 1998, D.C. Law 12-104, § 3,
45 DCR 1687; Apr. 20, 1999, D.C, Law 12-264, § 3, 46 DCR 2118.)

Legislative history of Law 12-104, — See
note to § 1-1188.7.

Subpart C. Procurement Related Claims.

§ 1-1188.13. Definitions.

For the purposes of this subpart, the term:

(1) “Claim” means any request or demand for money, property, or services
made to any employee, officer, or agent of the District, or to any contractor,
grantee, or other recipient, whether under contract or not, if any portion of the
money, property, or services requested or demanded issued from, or was
provided by, the District, or if the District will reimburse such contracior,
graniee, or other recipient for any portion of the money or property which is
requested or demanded.

(2) “Fixed obligation” means an amount due the District by contract or by
law. The term “fixed obligation” does not include a fine to be imposed by law
until the fine has been assessed.

(3XA) “Knowing” or “knowingly” means that a person, with respect to
information, does any of the following:

(i) Has actual knowledge of the falsity of the information;
(ii) Acts in deliberate ignorance of the truth or falsity of the informa-
tion; or
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(iii) Acts in reckless disregard of the truth or falsity of the informa-

tion.

(B) Proof of specific intent to defraud is not required for an act to be

knowing.

(4) “Person” includes any natural person, corporation, firm, association,
organization, partnership, business, or trust.

(5) “Proceeds” means civil penalties as well as double or treble damages as
provided in § 1-1188.14, and criminal fines pursuant to § 1-1181.21. (Feb. 21,
1996, D.C. Law 6-85, § 813, 32 DCR 7396, as added May 8, 1998, D.C. Law
12-104, § 2(g); Apr. 20, 1999, D.C. Law 12-264, § 10(a), 46 DCR 2118.)

Effect of amendments, — D.C. Law 12-
264, in (5), substituted “§ 1-1188.14" for “§ 1-
1188.8," and “§ 1-1188.21” for “§ 1-1188.3.”

Emergency act amendments. — For tem-
porary addition of Subpart C, see § 2(g) of the
Procurement Reform Congressional Review

Section 6 of D.C. Act 12-374 provides for the
application of the act.

Legislative history of Law 12-104, — See
note to § 1-1188.7.

Legislative history of Law 12-264. — See
note to § 1-1181.5.

Emergency Amendment Act of 1998 (D.C. Act
12-374, April 24, 1998, 45 DCR 4338).

§ 1-1188.14. False claims liability, treble damages, costs,
and civil penalties; exceptions.

(a) Any person who commits any of the following acts shall be liable to the
District for 3 times the amount of damages which the District sustains because
of the act of that person. A person who commits any of the following acts shall
also be liable to the District for the costs of a civil action brought to recover
penalties or damages, and may be liable to the District for a civil penalty of not
less than $5,000, and not more than $10,000, for each false claim for which the
person:

(1) Knowingly presents, or causes to be presented, to an officer or
employee of the District a false claim for payment or approval;

(2) Knowingly makes, uses, or causes to be made or used, a false record or
statement to get a false claim paid or approved by the District;

(3) Conspires to defraud the District by getting a false claim allowed or
paid by the District;

(4) Has possession, custody, or control of public property or money used, or
to be used, by the District and knowingly delivers, or causes to be delivered,
less property than the amount for which the person receives a certificate or
receipt;

(8) Is authorized to make or deliver a document certifying receipt of
property used, or to be used, by the District and knowingly makes or delivers
a document that falsely represents the property used or to be used;

(6) Knowingly buys, or receives as a pledge of an obligation or debt, public
property from any person who lawfully may not sell or pledge the property;

(7) Knowingly makes or uses, or causes to be made or used, a false record
or statement to conceal, avoid, or decrease an obligation to pay or transmit
money or property to the District;
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(8) Is a beneficiary of an inadvertent submission of a false claim to the
District, subsequently discovers the falsity of the claim, and fails to disclose
the false claim to the District; or

(9) Is the beneficiary of an inadvertent payment or overpayment by the
District of monies not due and knowingly fails to repay the inadvertent
payment or overpayment to the District.

{b) Notwithstanding subsection (a) of this section, the court may assess not
more than two times the amount of damages which the District sustains
because of the act of the person, and there shall be no civil penalty, if the court
finds all of the following:

(1) The person committing the violation furnished officials of the District
responsible for investigating false claims violations with all information
known to that person about the violation within 30 days after the date on
which the person first obtained the information;

(2) The person fully cooperated with any investigation by the District; and

(3) At the time the person furnished the District with information about
the violation, no criminal prosecution, civil action, or administrative action
had commenced with respect to the violation, and the person did not have
actual knowledge of the existence of an investigation into the violation.

(¢) Liability pursuant to this section shall be joint and several for any act
committed by 2 or more persons.

(d) This section shall not apply to the following:

(1) Workers’ compensation claims filed pursuant to Chapter 3 of Title 36;

(2) Unemployment compensation claims filed pursuant to Chapter 1 of
Title 46; and

(3) Claims, records, or statements made pursuant to those portions of
Title 47 of the District of Columhia Code that refer or relate to taxation. (Feb.
21, 1986, D.C. Law 6-85, § 814, 32 DCR 7396, as added May 8, 1998, D.C. Law
12-104, § 2(g), 45 DCR 1687.)

Legislative history of Law 12-104. — See
note to § 1-1188.7.

§ 1-1188.15. Corporation counsel investigations and pros-
ecutions; powers of prosecuting authority;
civil actions by individuals as qui tam plain-
tiffs; jurisdiction of courts.

{a) The Corporation Counsel shall investigate, with such assistance from
other District agencies as may be required, violations pursuant to § 1-1188.14
involving District funds. If the Corporation Counsel finds that a person has
violated or is violating the provisions of § 1-1188.14, the Corporation Counsel
may bring a civil action against that person in the Superior Court of the
District of Columbia.

(b)(1) A person may bring a civil action for a violation of § 1-1188.14 for the
person and either for the District or in the name of the District. The person
bringing the action shall be referred to as the qui tam plaintiff. Once filed, the
action brought by the qui tam plaintiff may be dismissed only with the written
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consent of the court, taking into account the best interest of the parties
involved and the public disclosure purposes of this subpart. The Corporation
Counse! shall be served with the notice of proposed dismissal and shall have
the opportunity to be heard.

(2) A complaint filed by a qui tam plaintiff pursuant to this subsection
shall be filed in the Superior Court in camera and may remain under seal for
up to 180 days, unless the seal is extended by the court. No service shall be
made on the defendant until after the complaint is unsealed.

(3) On the same day as the complaint is filed pursuant to paragraph {2) of
this subsection, the qui tam plaintiff shall serve the Corporation Counsel by
mail, return receipt requested, with a copy of the complaint and a written
disclosure of substantially all material evidence and information the person
possesses.

(4) Within 180 days after receiving a complaint alleging violations involv-
ing District funds, the Corporation Counsel shall do either of the following:

(A) Notify the court that he or she intends to proceed with the action, in
which case the seal may be lifted unless, for good cause shown, the court
continues the seal; or,

(B) Notify the court that he or she declines to take over the action, in
which case the seal shall be lifted and the qui tam plaintiff shall have the right
to conduct the action.

{5) Upon a showing of good cause, the Corporation Counsel may move the
court for extensions of the time during which the complaint remains under
seal.

(6) When a qui tam plaintiff brings an action pursuant to this subsection,
no other person may bring an action pursuant to this section based on the facts
underlying the pending action.

(¢)(1) No person may bring an action pursuant to subsection (b) of this
section against a member of the Counecil of the District of Columbia (“Council”),
a member of the District judiciary, or an elected official in the executive branch
of the District, if the action is based on any official act occurring during his or
her term of office.

(2)(A) No person may bring an action pursuant to subsection (b) of this
section based upon allegations or transactions in a criminal, civil, or admin-
istrative proceeding, investigation, or report, or audit conducted by or at the
request of the Council, the Auditor, the Inspector General, or other District or
federal agency; or upon allegations or transactions disclosed by the news
media, unless the person bringing the action is an original source of the
information,

(B) For purposes of subparagraph (A) of this paragraph, the term
“original source” means an individual who has direct and independent knowl-
edge of the information on which the allegations are based, who voluntarily
provided the information to the District before filing an action based on that
information, and whose information provided the basis or catalyst for the
investigation, report, hearing, audit, or media disclosure which led to the
public disclosure as described in subparagraph (A) of this paragraph.

(3) No person may bring an action pursuant to subsection (b) of this
section based upon information learned by the person in the course of an
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internal investigation in preparation for, or in conjunction with, a voluntary
disclosure to the District or federal government,

(4) No present or former employee of the District, or any persen who is
acting on behalf of or relying on information provided by that employee, may
bring an action pursuant to subsection (b) of this section if the employee
discovered or obtained the information on which the action is based during the
course of his or her employment, unless that employee first in good faith
exhausted internal procedures for reporting and seeking recovery of such
falsely claimed sums through official channels, including notice to the Corpo-
ration Counsel, and unless the District failed to act on the information
provided within a reasonable time.

(5) No member or employee of the Council of the District of Columbia, the
Corporation Counsel’s Office, the Office of the Inspector General, the Office of
the Auditor, the Office of the Chief Financial Officer, or the Metropolitan Police
Department may bring an action pursuant te subsection (b) of this section
based upon information discovered during the term of his or her employment.

(6) No person may bring an action pursuant to this section if the person
has been convicted of a criminal offense in connection with any false claim that
is the subject of the action.

(7) No person may sell or otherwise transfer any cause of action, or
interest in any present or future benefit provided, pursuant to this section.

(d)Y1) If the District proceeds with the action, it shall have the primary
responsibility for prosecuting the action. The qui tam plaintiff shall have the
right to continue as a party to the action and to participate in the action to the
extent that the qui tam plaintiff is able to demenstrate to the court that such
participation would neither be duplicative of nor interfere with the prosecution
of the action by the Corporation Counsel; provided, that the qui tam action was
proper pursuant to subsection (c) of this section.

(2)(A} The District may dismiss the action for good cause shown.

(B) The District may settle the action with the defendant, notwith-
standing the objections of the qui tam plaintiff, if the court determines, after a
hearing providing the qui tam plaintiff an opportunity to be heard, that the
proposed settlement fairly, adequately, and reasonably protects the interests of
the District under all of the circumstances.

(eX(1} If the District elects not to preceed and the qui tam action was proper
pursuant to subsection (c) of this section, the qui tam plaintiff shall have the
same right to conduct the action as the Corporation Counsel would have had if
he or she had chosen to proceed pursuant to subsection (b} of this section. If the
District so requests, the District shall be served with copies of all pleadings
filed in the action. ‘

{2) Upon timely application, the court shall permit the District to inter-
vene in an action with which it had initially declined to proceed. In the event
that the District is permitted to intervene, it shall have the primary respon-
sibility for prosecuting the action as provided in subsection (d)(1) of this
section.

(H(1) If the District proceeds with an action brought by a qui tam plaintiff
pursuant to subsection (b) of this section, and the qui tam action was proper
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pursuant to subsection (c) of this section, the qui tam plaintiff, subject to
paragraphs (3) and (4) of this subsection, shall receive at least 10%, but not
more than 20%, of the proceeds of the judgment or settlement of the claim,
taking into account the significance of the information, the role of the qui tam
plaintiff in advanecing the litigation, the qui tam plaintiff’s attempts to avoid or
resist such activity, and all other circumstances surrounding the activity,
except, that if the qui tam plaintiff was substantially involved in the fraudu-
lent activity on which the action is based, the court may direct that the plaintiff
receive less than 10%, When the Corporation Counsel conducts the action, 25%
of the proceeds of the judgment or settlement of the claim shall be paid into the
Antifraud Fund established by § 1-1188.20.

(2) If the District does not proceed with the action, the court may award
the qui tam plaintiff those sums from the proceeds it considers appropriate,
which shall be at least 25% but not more than 40%, taking into account the
significance of the information, the role of the qui tam plaintiff in advancing
the case to litigation, and the scope of, and response to, the employee’s
attempts to report and gain recovery of such falsely claimed funds through
official channels; provided, that if the qui tam plaintiff was substantially
involved in the fraudulent activity on which the action is based, the court may
award the qui tam plaintiff less than 25%.

{3) The portion of the recovery not distributed pursuant to paragraphs (1)
and (2) of this subsection shall be paid to the District treasury.

(4) If the District or the qui tam plaintiff prevails in or settles any action
pursuant to subsection (¢) of this section, the qui tam plaintiff shall recetve an
amount for reasonable expenses which the court finds to have been necessarily
ineurred, plus reasonable costs and attorneys fees. All expenses, costs, and fees
shall be awarded against the defendant and under no circumstances shall they
be the responsibility of the District.

(5) If the District does not proceed with the action and the qui tam
plaintiff conducts the action, the court may award to the defendant reasonable
attorneys fees and expenses necessarily incurred if the defendant prevails in
the action and the court finds that the claim of the qui tam plaintiff was
frivolous, vexatious, or brought solely for purposes of harassment.

(g) In any action brought pursuant to this section, the court may stay
discovery if the Corporation Counsel or the United States Attorney’s Office
shows that discovery would interfere with an investigation or a prosecution of
a criminal matter arising out of the same facts, regardless of whether the
Corporation Counsel or the United States Attorney’s Office has pursued the
eriminal or civil investigation or proceedings with reasonable diligence, and
any proposed discovery in the civil action will interfere with the ongoing
criminal or civil investigation or proceedings. (Feb. 21, 1986, D.C. Law 6-85,
§ 815, 32 DCR 7396, as added May 8, 1998, D.C. Law 12-104, § 2(g), 45 DCR
1687; Apr. 20, 1999, D.C. Law 12-264, § 10(b), 46 DCR 2118.)

Effect of amendments. — D.C, Law 12- “§ 1-1188.20" for “§¢ 1-1188.14"; and in (g}, sub-
264, in (a), substituted “§ 1-1188.14" for “§ 1-  stituted “this section” for “§ 1-1188.8."
1188.8" twice; in (b)(1), substituted “§ 1- Legislative history of Law 12-104, — See
1188.14” for “§ 1-1188.8"; in (f)(1), substituted note to § 1-1188.7.
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Legislative history of Law 12-264, — See
note to § 1-1181.5.

§ 1-1188.16. Employer interference with employee disclo-
sures; liability of employer; remedies of em-
ployee,

(a) No employer, including the District of Columbia, shall make, adopt, or
enforce any rule, regulation, or policy preventing an employee from disclosing
information to a government or law enforcement agency concerning, or from
acting in furtherance of, a false claims action, including investigating, initiat-
ing, testifying, or assisting in an action filed or to be filed pursuant to
§ 1-1188.15.

{b) No employer, including the District of Columbia, shall discharge, de-
mote, suspend, threaten, harass, deny promotion to, or in any other manner
discriminate against an employee in the terms and conditions of employment
because of lawful acts done by the employee on behalf of the employee or others
in disclosing information to a government or law enforcement agency relating
to, or in furtherance of, a false claims action, including investigation of,
initiation of, or testimony or assistance in, an action filed or to be filed
pursuant to § 1-1188.15.

(c) Any employer, including the District of Columbia, who violates subsec-
tion (b) of this section shall be liable for the relief necessary to make the
employee whole, including reinstatement with the same seniority status that
the employee would have had but for the discrimination, two times the amount
of back pay, interest on the back pay, compensation for any special damage
sustained as a result of the discrimination, and, where appropriate (except in
the case of the District), punitive damages. In addition, the defendant shall be
required to pay litigation costs and reasonable attorneys fees, necessarily
incurred. An employee may bring an action in the Superior Court for the relief
provided in this subsection.

{d) An employee who is discharged, demoted, suspended, harassed, denied
promotion, or in any other manner discriminated against in the terms and
conditions of employment by his or her employer, including the District of
Columbia, because of participation in conduet which directly or indirectly
results in submission of a false claim being submitted to the District shall be
entitled to the remedies pursuant to subsection (¢) of this section, only if the
following is true:

(1) The employee voluntarily disclosed all relevant information to a
government or law enforcement agency; and

{2) The employee had been harassed, threatened with termination or
demotion, or otherwise coerced by the employer or its management into
engaging in the activity giving rise to the false claim. (Feb. 21, 1986, D.C. Law
2-85, § 816, 32 DCR 7396, as added May 8, 1998, D.C. Law 12-104, § 2(g), 45
DCR 1687, Apr. 20, 1999, D.C. Law 12-264, § 10(c), 46 DCR 2118.)

Effect of amendments, — D.C. Law 12- 1188.8"; and in (b), substituted “§ 1-1188.15"
264, in (a), substituted “§ 1-1188.15" for “§ 1- for “§ 1-1188.9."
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Legislative history of Law 12-104. — See Legisiative history of Law 12-264. — See
note to § 1-1188.7. note to § 1-1181.5.

§ 1-1188.17. Limitation of actions; burden of proof.

{a) A civil action brought pursuant to § 1-1188.15 may not be filed more
than 6 years after the date on which the violation of § 1-1188.14 is committed
or more than 3 years after the date when facts material to the right of action
are known or reasonably should have been known by an official of the Office of
Corporation Counsel, but in no event more than 9 years after the date on which
the violation is committed, whichever occurs last.

(b} A civil action brought pursuant to § 1-1188.15 may not be brought for
activity prior to April 12, 1997,

(c) In any action brought pursuant to § 1-1188.15, the District or the qui
tam plaintiff shall be required to prove all essential elements of the cause of
action, including damages, by a preponderance of the evidence.

(d) Notwithstanding any other provision of law, a judgment of guilt in a
criminal proceeding charging false statements or fraud, upon a verdict after
trial or upon a plea of guilty or nolo contendere, shall estop the defendant from
denying the essential elements of the offense in any action brought pursuant
to § 1-1188.15 which involves the same transaction as in the criminal
proceeding. (Feb. 21, 1986, D.C. Law 6-85, § 817, 32 DCR 7396, as added May
8, 1998, D.C. Law 12-104, § 2(g), 45 DCR 1687; Apr. 20, 1999, D.C. Law
12-264, § 10(d), 46 DCR 2118.)

Effect of amendments. — D.C. Law 12- Legislative history of Law 12-104. — See
264, in (a), substituted “§ 1-1188.15" for “§ 1- note to § 1-1188.7.

1188.9” and “§ 1-1188.14" for “§ 1-1188.8™ and I,egig]ative history of Law 12-264. — Sece
substituted “§ 1-1188.15" for “§ 1-1188.9" in note to § 1-1181.5.
(b}, {c), and {d).

§ 1-1188.18. Remedies pursuant to other laws; severability
of provisions; liberality of article construction.

The provisions of this chapter are not exclusive, and the remedies provided
for shall be in addition to any other remedies provided for in any other law or
available pursuant to common law. (Feb, 21, 1986, D.C. Law 6-85, § 818, 32
DCR 7396, as added May 8, 1998, D.C. Law 12-104, § 2(g), 45 DCR 1687.)

Legislative history of Law 12-104, — See
note to § 1-1188.7.

§ 1-1188.19. Civil investigative demands.

(a)(1) Whenever the Corporation Counsel has reason to believe that any
person may be in possession, custody, or control of any documentary material
or information relevant to a false claims law investigation, the Corporation
Counsel may, in order to determine whether to commence a civil proceeding
pursuant to this chapter, issue in writing and cause to be served upon such
person a civil investigative demand requiring that such person do the follow-
ing:
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(A) Produce documentary material relevant to the false claims law
investigation for inspection and copying;

(B) Answer in writing written interrogatories with respect to any
documentary material or information relevant to the false claims law investi-
gation;

(C) Provide oral testimony concerning any documentary material or
information relevant to the false claims law investigation; or

(D) Furnish any combination of such material, answers, or testimony.

(2) The Corporation Counsel may delegate to the Principal Deputy
Corporation Counsel the authority, in his or her absence, to issue civil
investigative demands pursuant to paragraph (1) of this subsection. The
Corporation Counsel may not issue a civil investigative demand in order to
conduct, or assist in the conducting of, a criminal investigation.

(b}1) Each civil investigative demand issued pursuant to subsection (a}1)
of this section shall state the nature of the conduct constituting the alleged
violation of a false claims law which is under investigation, and the applicable
provision of law alleged to have been violated.

(2) If such demand is for the production of documentary material, the
demand shall do the following:

(A) Describe each class of documentary material to be produced with
such definiteness and certainty as to permit such material to be fairly
identified;

(B) Prescribe a return date for each such class that will provide a
reasonable period of time within which the material so demanded may be
assembled and made available for inspection and copying; and

(C) Identify the false claims law investigator to whom such material
shall be made available.

(3) If such demand is for answers to written interrogatories, the demand
shall do the following:

(A) Set forth with specificity the written interrogatories to be answered;

{B) Prescribe dates at which time answers to written interrogatories
shall be submitted; and

(C) Identify the false claims law investigator to whom such answers
shall be submitted.

(4) If such demand is for the giving of oral testimony, the demand shall do
the following:

(A) Prescribe the date, time, and place at which oral testimony shall
commence;

(B) Identify a false claims law investigator who shall conduct the
examination and the custodian to whom the transcript of such examination
shall be submitted;

(C) Specify that such attendance and testimony are necessary to
conduct the investigation;

(D) Notify the person receiving the demand of the right to be accompa-
nied by an attorney and any other representative; and

{E) Describe the general purpose for which the demand is being issued
and the general nature of the testimony, including the primary areas of
inquiry, which will be taken pursuant to the demand.
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(6) The date prescribed for the commencement of oral testimony pursuant
to a civil investigative demand shall be a date that is not less than 7 days after
the date on which the demand is received, unless the Corporation Counsel
determines that exceptional circumstances are present that warrant the
commencement of such testimony within a sherter period of time.

(6) The Corporation Counsel shall not authorize, pursuant to subsection
(a)(1) of this section, issuance of more than one civil investigative demand for
oral testimony by the same person unless the person requests otherwise or
unless the Corporation Counsel, after investigation, notifies that person in
writing that an additional demand for oral testimony is necessary.

(c) A civil investigative demand may not require the production of any
documentary material, the submission of any answers to written interrogato-
ries, or the giving of any oral testimony if such material, answers, or testimony
would be protected from disclosure under:

(1) The standards applicable to subpoenas or subpoenas duces tecum
issued by a court of the District of Columbia to aid in a grand jury investiga-
tion; or

(2) The standards applicable to discovery requests pursuant to the Supe-
rior Court Civil Rules to the extent that the application of such standards to
any such demand is appropriate and consistent with the provisions and
purposes of this section.

(d)(1) Any ctvil investigative demand issued pursuant to subsection (a) of
this section may be served by a false claims law investigator or his or her
agent, or by a United States marshal or a deputy marshal, at any place within
the territorial jurisdiction of any court of the United States; provided, that the
Superior Court of the District of Columbia could exercise jurisdiction over the
recipient of the demand consistent with the due process clause of the
Constitution of the United States.

(2) Any such demand or any petition filed pursuant to subsection (a) of
this section may be served upon any person who is not found within the
territorial jurisdiction of any court of the United States in such manner as the
Superior Court Civil Rules prescribe for service in a foreign country; provided,
that the Superior Court of the District of Columbia could exercise jurisdiction
over the recipient of the demand consistent with the due process clause of the
Constitution of the United States.

{e)(1) Service of any civil investigative demand issued pursuant to subsec-
tion (a) of this section, or of any petition filed pursuant to subsection (a) of this
section, may be made upon a partnership, corporation, association, or other
legal entity by the following methods:

(A} Delivering an executed copy of such demand or petition to any
partner, executive officer, managing agent, or general agent of the partnership,
corporation, association, or entity, or to any agent authorized by appointment
or by law to receive service of process on behalf of such partnership, corpora-
tion, association, or entity;

(B) Delivering an executed copy of such demand or petition to the
principal office or place of business of the partnership, corporation, association,
or entity; or
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(C} Depositing an executed copy of such demand or petition in the
United States mail by registered or certified mail, with a return receipt
requested, addressed to such partnership, corporation, association, or entity at
its principal office or place of business.

(2) Service of any such demand or petition may be made upon any natural
person by the following methods:

(A) Delivering an executed copy of such demand or petition to the
person; or

(B) Depositing an executed copy of such demand or petition in the
United States mail by registered or certified mail, with a return receipt
requested, addressed to the person at the person’s residence or principal office
or place of business.

(f) Averified return by the individual serving any civil investigative demand
or any petition filed pursuant to subsection (a) of this section setting forth the
manner of such service shall be proof of such service. In the case of service by
registered or certified mail, such return shall be accompanied by the return
post office receipt of delivery of such demand.

(g¥1) The production of documentary material in response to a civil inves-
tigative demand shall be made under a sworn certificate, in such form as the
demand designates, by the following:

(A) In the case of a natural person, by the person to whom the demand
is directed; or

(B) In the case of a person other than a natural person, by a person
having knowledge of the facts and circumstances relating to such production
and authorized to act on behalf of such person.

(2) The certificate shall state that all of the documentary material
required by the demand and in the possession, custody, or control of the person
to whom the demand is directed has been produced and made available to the
false claims law investigator identified in the demand.

(3) Any person upon whom any civil investigative demand for the produc-
tion of documentary material has been served shall make such material
available for inspection and copying to the false claims law investigator
identified in such demand at the principal place of business of such person, or
at such other place as the false claims law investigator and the person
thereafter may agree and prescribe in writing, or as the court may direct
pursuant to subsection (j)(1) of this section. Such material ghall be made so
available on the return date specified in such demand, or on such later date as
the false claims law investigator may prescribe in writing. Such person may,
upon written agreement between the person and the false claims law investi-
gator, substitute copies for originals of all or any part of such material.

(h)(1) Each interrogatory in a civil investigative demand shall be answered
separately and fully in writing under oath and shall be submitted under a
sworn certificate, in such form as the demand designates, as follows:

{A) In the case of a natural person, by the person to whom the demand
is directed, or

(B) In the case of a person other than a natural person, by the person or
persons responsible for answering each interrogatory.
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(2) Ifany interrogatory is objected to, the reasons for the objection shall be
stated in the certificate instead of an answer. The certificate shall state that all
information required by the demand and in the possession, custody, control, or
knowledge of the person to whom the demand is directed has been submitted.
To the extent that any information is not furnished, the information shall be
identified and reasons set forth with particularity regarding the reasons why
the information was not furnished.

(iX1) The examination of any person, pursuant to a civil investigative
demand for oral testimony, shall be conducted before an officer authorized to
administer oaths and affirmations by the laws of the United States or of the
place where the examination is held. The officer before whom the testimony is
taken shall put the witness under oath or affirmation and shall, personally or
by someone acting under the direction of the officer and in the officer’s
presence, record the testimony of the witness. The testimony shall be taken by
any means authorized by, and in a manner consistent with, the Superior Court
Civil Rules, and shall be transcribed.

(2) The false claims law investigator conducting the examination shall
exclude from the place where the examination is held all persons except the
person giving the testimony, the attorney or other representative of the person
giving the testimony, the attorney for the District government, any person who
may be agreed upon by the attorney for the District government and the person
giving the testimony, the officer before whom the testimony is to be taken, and
any stenographer taking such testimony.

(3) The oral testimony of any person taken pursuant teo a civil investiga-
tive demand shall be taken in the judicial district of the United States within
which such person resides, is found, or transacts business, or in such other
place as may be agreed upon by the false claims law investigator conducting
the examination and such person.

(4} When the testimony is fully transcribed, the false claims law investi-
gator or the officer before whom the testimony is taken shall afford the witness,
who may be accompanied by an attorney, a reasonable opportunity to examine
and read the transeript, unless such examination and reading are waived by
the witness. Any changes in form or substance that the witness desires shall be
entered and identified upon the transcript by the officer or the false claims law
investigator, with a statement of the reasons given by the witness for making
such changes. The transcript shall then be signed by the witness, unless the
witness in writing waives the signing, is ill, cannot be found, or refuses to sign.
If the transcript is not signed by the witness within 30 days after being
afforded a reasonable opportunity to examine it, the officer or the false claims
law investigator shall sign it and state on the record the fact of the waiver,
illness, absence of the witness, or the refusal to sign, together with the reasons,
if any, given therefor.

(5) The officer before whom the testimony is taken shall certify on the
transcript that the witness was sworn by the officer and that the transcript is
a true record of the testimony given by the witness. The officer or false claims
law investigator shall promptly deliver the transcript, or send the transcript by
registered or certified mail, to the custodian.
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(6) Upon payment of reasonable charges therefor, the false claims law
investigator shall furnish a copy of the transcript to the witness only, except
that the Corporation Counsel may, for good cause, limit such witness to
inspection of the official transcript of the witness’s testimony.

(7) Any person compelled to appear for oral testimony pursuant to a civil
investigative demand may be accompanied, represented, and advised by an
attorney. The attorney may advise such person, in confidence, with respect to
any question asked of such person. Such person or attorney may object on the
record to any question, in whole or in part, and shall briefly state for the record
the reason for the objection. An objection may be made, received, and entered
upon the record only when it is claimed that such person is entitled to refuse
to answer the question on the grounds of any constitutional or other legal right
or privilege, including the privilege against self-incrimination, Such perseon
may not otherwise object to or refuse to answer any question, and may not,
directly or through the person’s attorney, otherwise interrupt the oral exami-
nation. If such person refuses to answer any question, a petition may be filed
in the Superior Court of the District of Columbia pursuant to subsection (d)1)
of this section for an order compelling such person te answer the question.

{8) Any person appearing for oral testimony pursuant to a civil investi-
gative demand shall be entitled to the same fees and allowances that are paid
to witnesses in the Superior Court of the District of Columbia.

(jX1) The Corporation Counsel shall designate a false claims law investiga-
tor to serve as custodian of documentary material, answers to interrogatories,
and transcripts of oral testimony received pursuant to this section, and shall
designate such additional false claims law investigators as the Corporation
Counsel determines from time to time to be necessary to serve as deputies to
the custodian.

(2)(A) A false claims law investigator who receives any documentary
material, answers to interrogatories, or transcripts of oral testimony pursuant
to this section shall transmit them to the custodian. The custodian shall take
physical possession of such material, answers, or transcripts and shall be
responsible for the use made of them and for the return of documentary
material pursuant to paragraph (4) of this subsection.

(B) The custodian may cause the preparation of such copies of such
documentary material, answers to interrogatories, or transcripts of oral
testimony as may be required for official use by any false claims law
investigator, or any other officer or employee of the Office of the Corporation
Counsel who is authorized for such use by the Corporation Counsel. Such
material, answers, and transcripts may be used by any authorized false claims
law investigator or other officer or employee in connection with the taking of
oral testimony pursuant to this section.

(C) Except as otherwise provided in this subsection, no documentary
material, answers to interrogatories, or transcripts of oral testimony, or copies
thereof, while in the possession of the custodian, shall be available for
examination by any individual other than a false claims law investigator or
officer or employee of the Office of the Corporation Counsel authorized
pursuant to subparagraph (B) of this paragraph. The prohibition in the
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preceding sentence on the availability of material, answers, or transcripts
shall not apply if consent is given by the person who produced such material,
answers, or transeripts. Nothing in this subparagraph is intended to prevent
disclosure to the District of Columbia Council, including any committee of the
Council, to the United States Attorney’s Office, or to any other agency of the
United States for use by such agency in furtherance of its statutory responsi-
bilities. Disclosure of information to any agency other than the Council or the
United States Attorney’s Office shall be allowed only upon application, made by
the Corporation Counsel to the Superior Court of the District of Columbia,
showing substantial need for the use of the information by such agency in
furtherance of its statutory responsibilities and after giving the individuals
who provided the information an opportunity to be heard on the release of the
information.

(D) While in the possession of the custodian and under such reasonable
terms and conditions as the Corporation Counsel shall prescribe, the following
shall apply: ’

(i) Documentary material and answers to interrogatories shall be
available for examination by the person who produced such material or
answers, or by a representative of that person authorized by that person to
examine such material and answers; and

(ii) Transcripts of oral testimony shall be available for examination
by the person who produced such testimony, or by a representative of that
person authorized by that person to examine such transcripts.

(3) Whenever any attorney of the Office of the Corporation Counsel is
conducting any official investigation or proceeding, the custodian of any
documentary material, answers to interrogatories, or transcripts of oral
testimony received pursuant to this section may deliver to such attorney such
material, answers, or transcripts for official use in connection with any such
investigation or proceeding as such attorney determines to be required. Upon
the completion of any such investigation or proceeding, such attorney shall
return to the custodian any such material, answers, or transcripts so delivered
that have not passed into the control of any court or agency through
introduction into the record of any case or proceeding.

(4) If any documentary material has been produced by any person in the
course of any false claims law investigation pursuant to a civil investigative
demand, and any case or proceeding before a court arising out of such
investigation, or any proceeding before any District government agency
involving such material, has been completed, or no case or proceeding in which
such material may be used has been commenced within a reasonable time after
completion of the examination and analysis of all documentary material and
nther information assembled in the course of such investigation, the custodian
shall, upon written request of the person who produced such material, return
to such person any such material (other than copies furnished to the false
claims law investigator pursuant to subsection (e)(2) of this section or made for
the Office of the Corporation Counsel pursuant to paragraph (2)(B) of this
subsection, which has not passed into the control of any court or agency
through introduction into the record of such case or proceeding.
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(5XA) In the event of the death, disability, or separation from service in
the Office of the Corporation Counsel of the custodian of any documentary
material, answers to interrogatories, or transcripts of oral testimony produced
pursuant to a civil investigative demand issued pursuant to this section, or in
the event of the official relief of such custodian from responsibility for the
custody and control of such material, answers, or transcripts, the Corporation
Counsel shall promptly do the following:

(i) Designate another false claims law investigator to serve as custo-
dian of such material, answers, or transcripts; and

(i1) Transmit in writing to the person who produced such material,
answers, or testimony notice of the identity and address of the successor so
designated.

(B) Any person who is designated to be a successor pursuant to this
paragraph shall have, with regard to such material, answers, or transecripts,
the same duties and responsibilities as were imposed by this section upon that
person’s predecessor in office, except that the successor shall not be held
responsible for any defaulit or dereliction that occurred before that designation.

{k)1} Whenever any person fails to comply with any civil investigative
demand, or whenever satisfactory copying or reproduction of any material
requested in such demand cannot be done and such person refuses to
surrender such material, the Corporation Counsel may file in the Superior
Court of the District of Columbia and serve upon such person a petition for an
order of such court for the enforcement of the civil investigative demand.

(2)(A) Any person who receives a civil investigative demand may file in
the Superior Court of the District of Columbia and serve upon the false claims
law investigator identified in such demand a petition for an order of the court
to modify or set aside such demand. Any petition issued pursuant to this
subparagraph must be filed:

(i) Within 20 days after the date of service of the civil investigative
demand, or at any time before the return date specified in the demand,
whichever date is earlier; or

(i) Within such longer period as may be prescribed in writing by any
false claims law investigator identified in the demand.

(B) The petition shall specify each ground upon which the petitioner
relies in seeking relief pursuant to subparagraph (A) of this paragraph, and
may be based upon any failure of the demand, or any particular portion
thereof, to comply with the provisions of this section or upon any constitutional
or other legal right or privilege of such person. During the pendency of the
petition in the court, the court may stay, as it deems proper, the running of the
time allowed for compliance with the demand, in whole or in part, except that
the person filing the petition shall comply with any portions of the demand not
sought to be modified or set aside.

(3) At any time during which any custodian is in custody or control of any
documentary material or answers to interrogatories produced, or transcripts of
oral testimony given, by any person in compliance with any civil investigative
demand, such person may file in the Superior Court of the District of Columbia
and serve upon such custodian, a petition for an order of such court to require
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the performance by the custodian of any duty imposed upon the custodian by
this section.

(4) Whenever any petition is filed in the Supertor Court of the Distriet of
Columbia, such court shall have jurisdiction to hear and determine the matter
so presented, and to enter such order or orders as may be required to carry out
the provisions of this section. Any final order so entered shall be subject to
appeal. Any disobedience of any final order entered pursuant to this section by
any court shall be punished as contempt of court.

(6) The Superior Court Civil Rules shall apply to any petition issued
pursuant to this subsection, to the extent that such rules are not inconsistent
with the provisions of this section.

(1) Any documentary material, answers to written interrogatories, or oral
testimony provided pursuant to any civil investigative demand issued pursu-
ant to subsection (a) of this section shall be exempt from disclosure pursuant
to subchapter 2 of Chapter 15 of this title.

(m) For purposes of this section, the term:

(1) “Custodian” means the custodian, or any deputy custodian, designated
by the Corporation Counsel pursuant to subsection (jX1) of this section.

(2) “Documentary material” includes the original or any copy of any book,
record, report, memorandum, paper, communication, tabulation, chart, or
other document, or data compilations stored in or accessible through computer
or other information retrieval systems, together with instructions and all other
materials necessary to use or interpret such data compilations, and any
product of discovery.

(3) “False claims law” means §§ 1-1181.3 and 1-1188.13 through
1-1188.21.

(4) “False claims law investigation” means any inquiry conducted by any
false claims law investigator for the purpose of ascertaining whether any
person is or has been engaged in any violation of a false claims law;

(5) “False claims law investigator” means any attorney or investigator
employed by the Office of the Corporation Counsel who is charged with the
duty of enforcing or carrying into effect any false claims law, or any officer or
employee of the District government acting under the direction and supervi-
sion of such attorney or investigator in connection with a false claims law
investigation;

(6) “Person” means any natural person, partnership, corporation, associ-
ation, or other legal entity, including any state or political subdivision of a
state. (Feb. 21,1986, D.C. Act 6-85,§ 819,32 DCR 7396, as added May 8, 1998,
D.C. Law 12-104, § 2(g), 45 DCR 1687; Apr. 20, 1999, D.C. Law 12-264,
§ 10(e), 46 DCR 2118.)

Effect of amendments. — D.C. Law 12- Legislative history of Law 12-104. — See
264, in (mX3), substituted “§§ 1-1188.13 note to § 1-1188.7.
through 1-1188.217 for “§§ 1-1188.7 through Legislative history of Law 12-264. — See
1-1188.15. note to § 1-1181.5.
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§ 1-1188.20. Antifraud fund.

(a) There is hereby established an Antifraud Fund (“Fund”) to be operated
as a proprietary fund with assets not to exceed $2,000,000 at any time. The
Fund shall consist of criminal fines, civil penalties, and damages collected in
cases brought pursuant to this chapter, other than funds awarded to a
cooperator or for restitution to a particular agency in the amount of the actual
loss to that agency. Such funds (with the exception of amounts for an award to
a cooperator or restitution to a program) shall be deposited in the Fund upon
receipt. Monies in the Fund shall not revert to the General Fund of the District
of Columbia at the end of any fiscal year, but shall remain available for the
purposes set forth in this section, subject to authorization and appropriation by
Congress. Any balance in excess of that allowed the Fund by this section shall
be deposited in the General Fund of the District of Columbia.

{b} Amounts in the Fund shall be available for use by the Corporation
Counsel to carry out the enforcement of this chapter, including all costs
reascnably related to prosecuting cases and conducting investigations pursu-
ant to this chapter.

(c) The Fund shall be audited annually by the Inspector General.

(d) It is intended that disbursements made from the Fund to the Office of
Corporation Counsel or other appropriate agency be used to supplement and
not supplant the Corporation Counsel’s appropriated operating budget. (Feb.
21, 1986, D.C. Law 6-85, § 820, 32 DCR 7396, as added May 8, 1998, D.C, Law
12-104, § 2(g), 45 DCR 1687.)

Legislative history of Law 12-104. — See
note to § 1-1188.7.

§ 1-1188.21. Penalties for false representations.

Whoever makes or presents to any officer or employee of the District of
Columbia government, or to any department or agency thereof, any claim upon
or against the District of Columbia, or any department or agency thereof,
knowing such claim to be false, fictitious, or fraudulent, shall be imprisoned
not more than one year and assessed a fine of not more than $100,000 for each
violation of this chapter. The Corporation Counsel shall prosecute violations of
this section. (Feb. 21, 1986, D.C. Law 6-85, § 821, 32 DCR 7396, as added May
8, 1998, D.C. Law 12-104, § 2(g), 45 DCR 1687.)

Legislative history of Law 12-104, — See
note to § 1-1188.7.
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Subchapter VIII-A. Year 2000 District Government Computer
Liability Immunity.

ProcureMENT

§ 1-1188.51. Immunity for Year 2000 system failures.

(a) Notwithstanding § 1-1188.1, no cause of action at law or in equity, nor
any administrative action shall be maintained against the District government
or its officers or employees, arising from a Year 2000 system failure.

(b) No cause of action at law or in equity, nor any administrative action shall
be maintained against a District government vendor, arising from a Year 2000
system failure caused primarily by the vendor’s use of computer hardware,
software, or equipment that is not Year 2000 compliant and which is owned or
provided by the District government, unless the action is maintained by the
District government.

(c) All District government contracts executed after April 20, 1999 shall
include a warranty of Year 2000 compliance for any goods or services provided
pursuant to the contract, and shall state that the vendor is liable for any
damages if the goods and services are not Year 2000 compliant.

(d) For the purposes of this subchapter:

(1) The term “Year 2000 compliance or compliant” means the capability of
a computer software program, database, network, information system, com-
puter device, or any equipment using microchips, to interpret, produce,
generate, calculate, or to correctly account for a date in the year 2000 or in
subsequent years.

(2) The term “Year 2000 system failure” means the failure of a computer
software program, database, network, information system, computer device, or
any equipment using microchips, to interpret, produce, generate, calculate, or
to correctly account for a date in the year 2000 or in subsequent years. (Apr. 20,
1999, D.C. Law 12-244, § 2, 46 DCR 1080.)

Legislative history of Law 12-244. — Law
12-244, the “Year 2000 Government Computer
Immunity Act of 1998," was introduced in
Council and assigned Bill No. 12-732, which
was referred to the Committee on Government
Operations. The Bill was adopted on first and

§ 1-1188.52. Applicability.

second readings on December 1, 1998, and
December 15, 1998, respectively. Signed by the
Mayor on December 24, 1998, it was assigned
Act No. 12-581 and transmitted to both Houses
of Congress for its review, D.C. Law 12-244
became effective on April 20, 1999,

This subchapter shall apply to claims arising between April 20, 1999 and
December 31, 2005, and to contracts executed and in effect between April 20,
1999 and December 31, 2005. (Apr. 20, 1999, D.C. Law 12-244, § 3, 46 DCR

1080.)

Legislative history of Law 12-244, — See
note to § 1-1188.51.
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Subchapter IX. Contract Appeals Board.

§ 1-1189.1. Creation of Contract Appeals Board.

(a)(1) There is established in the executive branch of the District govern-
ment a Contract Appeals Board (“Board”) to be composed of a chairperson and
4 other members.

(2) The members shall be appointed as administrative judges in the
Career Service and shall not be removed except for cause.

(3) The chairperson and members of the Board shall be appointed by the
Magyor with the advice and consent of the Council, and shall serve full-time.

(b) The Board shall adopt operational procedures, not inconsistent with this
chapter, necessary to execute the Board’s functions. The chairperson’s author-
ity may be delegated to the Board’s members and employees, but only members
of the Board may hear appeals and issue decisions on the appeals. The
attendance of at least 2 members of the Board shall constitute a quorum.

(c)(1) The Office of the Corporation Counsel may provide for the Board those
supplies, materials, and administrative services the chairperson requests, on a
basis, reimbursable or otherwise, agreed upon between the Corporation
Counsel and the chairperson.

(2) All costs of hearings before the Board, including witness fees and costs
of transcripts, will be borne by the agency from which the appeal originated,
through direct billing. (Feb. 21, 1986, D.C. Law 6-85, § 901, 32 DCR 7396; Apr.
12, 1997, D.C. Law 11-259, § 101(aa), 44 DCR 1423.)

Section references. — This section is re- Legislative history of Law 11-259. — See
ferred to in § 1-633.7. note to § 1-1181.1.
Effect of amendments, — Section 101(aa) Cited in Jones & Artig Constr. Co. v. District

of D.C. Law 11-259 substituted “2” for “3”in (b).  of Columbia Contract Appeals Bd., App. D.C.,
Legislative history of Law 8-85. — See 549 A 2d 315 (1988).
note to § 1-1181.1.

§ 1-1189.2. Terms and qualifications of members.

(a¥1) The term of office of the chairperson and other full-time members of
the Board shall be 4 years, except that in making the initial appointment, the
Mayor shall appoint 2 members for a term of 1 year, 2 members for a term of
2 years, and the chairperson for a term of 3 years. The terms of the chairperson
and members first appointed shall begin on the date that a majority of the first
members are sworn in, which shall become the anniversary date for all
subsequent appointments. Thereafter, their successors shall be appointed for
terms of 4 years, or for the balance of any unexpired term, but members may
continue to serve beyond their terms until their successors take office.

(2) The Mayor shall endeavor to nominate persons for appointment to the
Board at least 30 days before the expiration of a member’s term.

(3) Members may be reappointed for succeeding terms.

(4) If there is no chairperson, or if the chairperson is absent or unable to
serve, the member senior in length of service shall be acting chairperson.

(b} The chairperson and members of the Board shall be attorneys licensed to
practice law in the District who shall have experience in public contract law.
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All members of the Board shall have experience in the areas of procurement
and contract law,

(c)1) Notwithstanding the provisions of this section, current lay members of
the District of Columbia Contract Appeals Board, appointed pursuant to
Organization Order No. 9, serving on February 21, 1986, shall be considered
qualified, and may continue to serve as members of the Board at the discretion
of the Mayor.

(2) Any member appointed pursuant to Organization Order No. 9 may
continue to serve on panels involving pending appeals at the discretion of the
chairperson, when the jurisdiction of the appeals shall transfer to the Board
established by this chapter. (Feb. 21, 1986, D.C. Law 6-85, § 902, 32 DCR
7396; Oct. 7, 1987, D.C. Law 7-31, § 2, 34 DCR 3789; Apr. 12, 1997, D.C. Law

11-259, § 101(bb), 44 DCR 1423.)

Effect of amendments, — Section 101(bb)
of D.C. Law 11-259 deleted “2” preceding “mem-
bers” in the first sentence in (b).

Legislative history of Law 6-85. — Sce
note to § 1-1181.1.

Legislative history of Law 7-31, — Law
7-31 was introduced in Council and assigned
Bill No. 7-139, which was referred to the Com-
mittee of the Whole. The Bill was adopted on
first and second readings on April 14, 1987 and
May 5, 1987, respectively. Signed by the Mayor
on June 1, 1987, it was assigned Act No. 7-26
and transmitted to both Houses of Congress for
its review.

Legislative history of Law 11-259. — See
note to § 1-1181.1,

Superior Court’s emergency powers. —
The Superior Court’s power to grant emergency
relief does not give it the authority to function
as a competitor of the Contract Appeals Board
(CAB) or to ignore the CAB’s findings. The
Superior Court still owes the CAB deference as
the primary fact-finder. Distriet of Columbia v.
Group Ins. Admin,, App. D.C, 633 A2d 2
(1993).

Cited in Dano Resource Recovery, Inc. v.
District of Columbia, App. D.C., 620 A.2d 1346,
cert. denied, 510 U.S. 931, 114 S. Ct. 343, 126 L.
Ed. 2d 308 (1993); RDP Dev. Corp. v. District of
Columbia, App. D.C., 645 A.2d 1078 (1994).

§ 1-1189.3. Jurisdiction of Board.

(a) The Board shall be the exclusive hearing tribunal for, and shall have
jurisdiction to review and determine de novo:

(1} Any protest of a solicitation or award of a contract addressed to the
Board by any actual or prospective bidder or offeror, or a contractor who is
aggrieved in connection with the solicitation or award of a contract,;

(2) Any appeal by a contractor from a final decision by the contracting
officer on a claim by a contractor, when such claim arises under or relates to a

contract; and

(3) Any claim by the District against a contractor, when such claim arises

under or relates to a contract.

(b} Jurisdiction of the Board shall be consistent with the coverage of this
chapter as defined in § 1-1181.4. (Feh, 21, 1986, D.C. Law 6-85, § 903, 32 DCR
7396; Apr. 12, 1997, D.C. Law 11-259, § 101(cc), 44 DCR 1423.)

Effect of amendments. — Section 101(cc)
of D.C. Law 11-259 designated the first para-
graph as (a); deleted “and” from the end of
present (aX1); rewrote present (a)2); added
(aX3); and added (b).

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Legislative history of Law 11-259. — See
note to § 1-1181.1.

Nature of proceedings. — Cancellation of
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original invitation for bids was not subject to
“appeal,” but merely to a “protest.” Jones &
Artis Constr. Co, v. District of Columbia Con-
tract Appeals Bd., App. D.C., 549 Az2d 315
(1988).

Superior Court’s emergency powers. —
There is not necessarily any inconsistency be-
tween this section and the Superior Court’s
authority to issue emergency relief pending the
outcome of Contract Appeals Board proceed-
ings. District of Columbia v. Group Ins. Admin.,
App. D.C., 633 A.2d 2 (1993),

Standing. — Disappointed bidders for a con-
tract with the Distriet government have stand-
ing to sue for relief. District of Columbia v.
Group Ins. Admin., App. D.C,, 633 A2d 2
(1993).

Where a disappointed bidder can demon-
strate standing, it can sue for emergency relief
in the Superior Court regardless of the Con-
tract Appeals Board's apparent incapacity to
issue such relief. District of Columbia v. Group
Ins. Admin., App. D.C., 633 A.2d 2 (1993).

Determination of contract’s validity. — A
party bringing an action involving a contract
with the District must first defer to the exper-
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tise of the Director of the Department of Ad-
ministrative Services {and then to the Contract
Appeals Board) for a determination of the va-
lidity of a contract vis-a-vis the procurement
provisions. RDP Dev. Corp. v. District of Colum-
bia, App. D.C., 645 A.2d 1078 (1994).

Superior Court review. — A disappointed
bidder who has shown standing has the right to
avail himself or herself of the Superior Court’s
review jurisdiction, which also includes the
jurisdiction to hear claims for interim relief
before the Contract Appeals Board has ren-
dered a decision. District of Columbia v. Group
Ins. Admin., App. D.C., 633 A.2d 2 (1993).

Where claims before trial court involved is-
sues which were within the special competence
of an administrative agency, the trial court
properiy retained jurisdiction to determine
whether the competitive bidding provisions ap-
plied and correctly dismissed that portion of the
action which addressed the validity of the lease/
purchase agreement. RDP Dev. Corp. v. District
of Columbia, App. D.C., 645 A.2d 1078 (1994).

Cited in Jones & Artis Constr. Co. v. District
of Columbia Contract Appeals Bd., App. D.C.,
549 A.2d 315 (1988).

§ 1-1189.4. Contractor’s right of appeal to Board.
{a) Except as provided in § 1-1188.5, within 90 days from the date of receipt

of a decision of the contracting officer, the contractor may appeal the decision
to the Board,

(b) The Board shall provide, to the fullest extent practicable, informal,
expeditious, and inexpensive resolution of disputes, and shall issue a decision
in writing, or take other appropriate action on each appeal submitted, and
shall mail or otherwise furnish a copy of the decision to the contractor and the
Mayor. All decisions which constitute a final adjudication of appeal on the
merits shall be published in the District of Columbia Register.

(¢)(1) The rules of the Board shall include a procedure for the accelerated
disposition of any appeal from a decision of the contracting officer where the
amount in dispute is $50,000 or less.

(2) This procedure shall be applicable at the sole election of the contractor.
(3) Appeals under the accelerated procedure shall be resolved within 180
days from the date the contractor elects to utilize the procedure.

(d) The rules of the Board shall include a procedure for the expedited
disposition of any appeal from a decision of the contracting officer where the
amount in dispute is $10,000 or less. This small claims procedure shall be
applicable at the sole election of the contractor.

(e) The small claims procedure shall provide for simplified rules of proce-
dure to facilitate the decision of any appeal. The appeals may be decided by a
single member of the Board with any concurrences required by rule or
regulation.

(f) Appeals under the small ¢laims procedure shall be resolved, whenever
paossible, within 90 days from the date on which the contractor files an appeal.
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(g) A decision against the District government or the contractor reached
under the small claims procedure shall be final and conclusive and shall not be
set aside except in cases of fraud.

{h) Administrative determinations and final decisions under the small
claims procedure shall have no value as precedent for future cases under this
subchapter.

(i) The Mayor may review at least every 3 years, beginning with the 3rd
year after the enactment of this chapter, the dollar amount defined in
subsection (d} of this section as a small claim, and based upon economic
indexes selected by the Mayor may adjust that level through rulemaking. (Feb.
21, 1986, D.C. Law 6-85, § 904, 32 DCR 7396; Apr. 12, 1997, D.C. Law 11-259,

§ 101(dd), 44 DCR 1423.)

Section references. — This section i3 re-
ferred to in § 1-1188.3.

Effect of amendments, — Section 101(dd)
of D.C. Law 11-259 substituted “contracting
officer” for “Director” in (a) and (c)(1); and
deleted “Director or other” preceding “contract-
ing officer” in the first sentence in (d).

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Legislative history of Law 11-259, — See
note to § 1-1181.1.

Cancellation of original invitation for
bids was not subject to “appeal,” but merely
to a “protest.” Jones & Artis Constr. Co. v
District of Columbia Contract Appeals Bd,,
App. D.C., 549 A.2d 315 (1988).

Contested case. — A contractor’s “appeal” of
a decision of the director to the board may
present a contested case invelving a trial-type
hearing. Jones & Artis Constr. Co. v. District of
Columbia Contract Appeals Bd., App. D.C,, 549
A.2d 315 (1988).

“Protest” not contested case. — Where a
“protest,” not an administrative “appeal,” is
involved in the proceeding, the board is not
presented with a “contested” case. Jones &
Artis Constr, Co. v. District of Columbia Con-
tract Appeal Bd.,, App. D.C,, 545 A.2d 315
(1988).

A bid protest is not a contested case because
it does not require a trial-type hearing. The
mere possibility of holding a discretionary
hearing on a bid protest, particularly in a case
where the Contract Appeals Board has decided
not to hold one, does not meet the required by
law element of the “trial-type hearing” criterion
for a contested case. Francis v. Recycling Solu-
tions, Inc., App. D.C., 695 A 2d 63 (1997).

Cited in Lumbermen’s Mut. Cas. Co. v. Dis-
trict of Columbia, App. D.C., 566 A.2d 480
(1989).

§ 1-1189.5. Appeal of Board decisions.

(a) A contractor may appeal a Board decision to the District of Columbia
Court of Appeals within 120 days after the date of receipt of a copy of the
decision.

(b) If the Director determines that an appeal should be taken, the Director,
with the prior approval of the Corporation Counsel, may appeal the Board’s
decision to the District of Columbia Court of Appeals for judicial review within
120 days from the date of the receipt of the Board’s decision. (Feb. 21, 1986,

D.C. Law 6-85, § 905, 32 DCR 7396.)

Section references. — This section is re-
ferred to in § 1-1189.7,

Legislative history of Law 6-85. — See
note to § 1-1181.1,

Legislative history. — The legislative hia-
tory of the Procurement Practices Act makes
clear, if its plain statutery words do not, that
the Council granted the Department of Admin-

istrative Services the exclusive right to file bid
protests on behalf of the District, whatever the
forum. Francis v. Recycling Solutions, Inc., App.
D.C,, 695 A.2d 63 (1997).

Standing. — In an action appealing a deci-
sion of the Contract Appeals Board and re-
questing an order vacating the order of the
Contract Appeals Board, the Contract Appeals
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Board was the proper defendant, not the suc-
cessful bidder. The successful bidder cannot
provide the requested relief and is not the “real”
party in interest. Francis v. Recycling Solu-
tions, Inc., App. D.C., 695 A.2d 63 (1997).

Where, under the provisions of this section,
the Department of Administrative Services was
the only proper plaintiff, it was not abuse of
diseretion for the trial court to deny an im-
proper plaintiff’s motion under Superior Court
Civil Rule 17(a) to seek ratification of the action
by the Department of Administrative Services,
to do so would defeat the purpose of the Pro-
curement Practices Act to centralize in the
Department of Administrative Services the de-
cision to initiate review of Contract Appeals
Board decisions. Francis v. Recycling Solutions,
Inc., App. D.C., 695 A.2d 63 (1997).

Nature of proceeding. — Customarily,
complaints about the solicitation and award of
contracts are called “protests.” In contrast, “ap-
peals” are customarily limited to issues of con-
tract performance or to suspension or debar-
ment of a firm. Jones & Artis Constr. Co. v.
District of Columbia Contract Appeals Bd.,
App. D.C,, 549 A.2d 315 (1988).

Bid protest is not contested case, — Bid
protests are not contested ¢ases and thus can-
not be appealed directly to the D.C. Court of
Appeals under either this section or
§ 1-1510(a). Francis v. Recycling Seolutions,
Inec., App. D.C., 695 A.2d 63 (1997).

A bid protest is not a contested case because
it does not require a trial-type hearing. The
mere possibility of holding a discretionary
hearing on a bid protest, particularly in a case
where the Contract Appeals Board has decided
not to hold one, does not meet the required by
law element of the “trial-type hearing” criterion
for a contested case. Francis v. Recycling Solu-
tions, Inc., App, D.C., 695 A.2d 63 (1997).

Jurisdiction of Court of Appeals. — If
contractors filed an “appeal” with the board, the
Court of Appeals may have jurisdiction to re-
view the board’s decision; but if the contractors
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filed a “protest,” the Court of Appeals does not
have jurisdiction, and any relief from the
board’s action would have to be sought, in the
first instance, from the Superior Court. Jones &
Artis Constr. Co. v. District of Columbia Con-
tract Appeals Bd., App. D.C., 549 A2d 315
(1988).

Authority to seek review of Contract
Appeals Board decisions, — Council deliber-
ately chose to limit the Mayor’'s and the Corpo-
ration Counsel’s authority in the procurement
area and, thereby, conferred on the Department
of Administrative Services the exclusive au-
thority to seek judicial review of Contract Ap-
peals Board decisions against the District.
Francis v. Recycling Solutions, Inc., App. D.C.,
695 A.2d 63 (1997).

Since it is clear from the language of the
Procurement Practices Act and its legislative
history, that the Council meant to withhold the
power to seek judicial review of Contract Ap-
peals Board decision from everyone but the
Department of Administrative Services, the di-
rector of a non corporate department within the
municipal corporation may not bring an appeal
of a decision of the Contract Appeals Board, on
behalf of the department which is not sui juris,
as an agent of the Mayor or as the contracting
officer. Francis v. Recycling Solutions, Inc., App.
D.C., 695 A.2d 63 (1997).

The contracting power of the Director of the
Department of Public Works pursuant to §§ 6-
3410 and 6-3411 and Mayor's Order 89-160
which delegates the certain aspects of the May-
or’s authority under those sections to the Direc-
tor of the Department of Public Works does not
give the Director of the Department of Public
Works the authority to seek judicial review of
Contract Appeals Board decisions relating to
those contracts. Francis v. Recycling Solutions,
Inc., App. D.C., 695 A.2d 63 (1997).

Cited in Dano Rescurce Recovery, Inc. v
District of Columbia, App. D.C., 620 A.2d 1346,
cert. denied, 510 U.S. 931, 114 8, Ct. 343, 126 L.
Ed. 2d 308 (1993).

§ 1-1189.6. Oaths, discovery, and subpoena power.

(a) A member of the Board may administer oaths to witnesses, authorize
depositions and discovery proceedings, and require by subpoena the atten-
dance of witnesses and production of books and papers for the taking of
testimony or evidence by deposition or in the hearing of an appeal by the

Board.

(b) In the event any witness, having been personally served with a sub-
poena, shall neglect or refuse to obey the subpoena issued, on written
application the Board may report the fact of the neglect or refusal to a judge of
the Superior Court for the District of Columbia who may compel obedience to
the subpoena. (Feb. 21, 1986, D.C. Law 6-85, § 906, 32 DCR 7396.)
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Legislative history of Law 6-85. — See
note to § 1-1181.1.
Cited in Jones & Artis Constr. Co, v. District

§ 1-1189.8

of Columbia Contract Appeals Bd., App. D.C,,
549 A.2d 315 (1988).

§ 1-1189.7, Actions in court; judicial review of Board deci-
sions.

In the event of an appeal by a contractor or the Director from a decision of
the Board pursuant to § 1-1189.5, notwithstanding any contract provision,
regulation, or rules of law to the contrary, the decision of the Board on
questions of fact shall be final and conclusive and shall not be set aside unless
the decision is fraudulent, arbitrary, capricious, or so grossly erroneous as to
necessarily imply bad faith, or if the decision is not supported by substantial

evidence. (Feb. 21, 1986, D.C. Law 6-85, § 907, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1,

Exhaustion doctrine. — The exhaustion
doctrine does not preclude, but rather defers
Jjudicial review until after expert administra-
tive body has built a factual record and ren-

Cited in Lumbermen’s Mut. Cas, Co. v. Dis-
trict of Columbia, App. D.C., 566 A.2d 480
(1989); Dano Resource Recovery, Ine. v. District
of Columbia, App. D.C., 620 A.2d 1346 (1993),
cert. denied, 510 U.S, 931, 114 8. Ct. 343, 126 L.
Ed. 2d 308 (1993).

dered a final decision. Dano Resource Recovery,
Inc. v. District of Columbia, App. D.C., 566 A.2d
483 (1989).

§ 1-1189.8. Protest procedures.

(a) This section shall apply to a protest of a solicitation or award of a
contract addressed to the Board by any actual or prospective bidder, offeror, or
contractor who is aggrieved in connection with the solicitation or award of a
contract.

(b)(1) A protest based upon alleged improprieties in a solicitation which are
apparent prior to bid opening or the time set for receipt of initial proposals
shall be filed prior to bid opening or the time set for receipt of initial proposals.
In procurements where proposals are requested, alleged improprieties which
do not exist in the initial solicitation, but which are subsequently incorporated
into this solicitation, must be protested not later than the next closing time for
receipt of proposals following the incorporation.

(2) In cases other than those covered in paragraph (1) of this subsection,
protests shall be filed not later than 10 business days after the basis of protest
is known or should have been known, whichever is earlier.

{e)(1) Within one business day of receipt of the protest, the Contract Appeals
Board shall notify the contracting officer that the protest has been filed. Except
as provided in this act, no contract may be awarded in any procurement after
the contracting officer has received this notice and while the protest is pending.
If an award has already been made but the contracting officer receives this
notice within 11 business days after the date of award, the contracting officer
shall immediately direct the awardee to cease performance under the contract
and to suspend any related activities that may result in additional obligations
being incurred by the District under that contract. Except as provided in this
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act, performance and related activities suspended pursuant to this section may
not be resumed while the protest is pending.

(2) Performance under a protested procurement may proceed, or award
may be made, while a protest is pending only if the CPO makes a written
determination, supported by substantial evidence, that urgent and compelling
circumstances that significantly affect interests of the District will not permit
waiting for the decision of the Board concerning the protest. A copy of the
determination shall be provided within one business day of issuance to both
the Board and the protester.

(3) If the protester wishes to challenge a determination made by the CPO
pursuant to paragraph (2) of this subsection, the protester may do so by filing
a written motion with the Board within 5 business days of receipt of a copy of
the determination. The Board may adopt rules of procedure for assisting it in
the evaluation of such challenges; provided, that the Board’s decision on the
challenge must be issued within 10 business days after the date the written
motion is filed by the protester.

{d) On any direct protest pursuant to subsection (a) of this section, the
Board shall decide whether the solicitation or award was in accordance with
the applicable law, regulations, and terms and conditions of the solicitation.
The proceeding shall be de novo and the decision of the Board shall be issued
within 60 business days from the date on which the protest is filed. Any prior
determinations by administrative officials shall not be final or conclusive. If
the Board determines that a contract is void pursuant to § 1-1182.5(d)(1), the
Board shall direct that the contract be cancelled and cause a determination to
be made pursuant to § 1-1182.5(d)(2}).

{e) A determination of an issue of fact by the Board under subsection (d) of
this section shall be final and conclusive unless arbitrary, capricious, fraudu-
lent, or clearly erroneous,

(f)(1} In addition to other relief, except enjoining a contract award, the
Board may order, when a protest is sustained, that the contract awarded under
the solicitation be terminated for the convenience of the District. A determi-
nation in this regard shall be based on considerations such as:

{A) Best interests of the District government,;

(B) Seriousness of the procurement deficiency;

(C) Existence of prejudice to other bidders;

(D) Maintaining the integrity of the procurement system,;

(E) Good faith of District government officials and other parties;

(I} Extent of contract performance; or

(G) Impact of termination on the using agency’s activities and mission,

(2) The Board may, when requested, award reasonable bid or proposal
preparation costs and costs of pursuing the protest, not including legal fees, if
it finds that the District government’s actions toward the protester or claimant
were arbitrary or capricious.

(g) The Board may dismiss, at any stage of the proceedings, any protest, or
portion of a protest, it deems frivolous. In addition, the Board may require the
protester to pay the agency attorneys fees, at the rate of $100 per hour, for time
counsel spent representing the agency in defending the frivolous protest or its

142



PRrOCUREMENT

§ 1-1189.8

frivolous part. If the entire protest is dismissed on frivolous grounds, it may
also assess the protester damages for each day the contract was suspended
equal to the amount of liquidated damages specified in the contract for late
completion of the contract. The Board shall not determine damages, if
liquidated damages are not specified. In addition, counsel for the protester may
be suspended or barred from practicing before the Board.

(h) The Board shall adopt rules for exercising its autheority under this
section. (Feb. 21, 1986, D.C. Law 6-85, § 908, 32 DCR 7396; Apr. 12, 1997, D.C.
Law 11-259, § 101(ee), 44 DCR 1423; May 8, 1998, D.C. Law 12-104, § 2(f), 45

DCR 1687.)

Effect of amendments. — Section 101(ee)
of D.C. Law 11-259 rewrote this section,

D.C. Law 12-104, substituted “CPO” for “Di-
rector” in (c)(2) and (3).

Temporary amendment of section. —
Section 3(f) of D.C. Law 12-17 substituted
“CPO” for “director” in (c)(2) and (3).

Section 5(b) of D.C. Law 12-17 provided that
the act shall expire on the 225th day of its
having taken effect.

Emergency act amendments. — For tem-
porary amendment of section, see § 3(f) of the
Procurement Reform Emergency Amendment
Act of 1997 (D.C. Act 12-62, April 15, 1997, 44
DCR 2413), and see § 3(f) of the Procurement
Reform Congressional Review Emergency
Amendment Act of 1997 (D.C. Act 12-133, Au-
gust 12, 1997, 44 DCR 4832).

Section 5 of D.C. Act 12-133 provides for the
application of the act.

For temporary amendment of section, see
§ 2(f) of the Procurement Reform Congres-
sional Review Emergency Amendment Act of
1998 (D.C. Act 12-374, April 24, 1998, 45 DCR
4338).

Section 6 of D.C. Act 12-374 provides for the
application of the act.

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Legislative history of Law 11.259. — Sce
note to § 1-1181.1.

Legislative history of Law 12-17. — See
note to § 1-1188.7.

Legislative history of Law 12.104. — Law
12-104, the “Procurement Reform Amendment
Act of 1998,” was introduced in Council and
assigned Bill No. 12-363, which was referred to
the Committee on Government Operations. The
Bill was adopted on first and second readings

on December 4, 1997, and January 6, 1998,
respectively. Signed by the Mayor on February
3, 1998, it was assigned Act No. 12-280 and
transmitted to both Houses of Congress for its
review. D.C. Law 12-104 became effective on
May 8, 1998,

Hearing not required. — This section does
not require a hearing, let alone a trial-type
hearing, to resolve a protest. Jones & Artis
Constr. Co. v, District of Columbia Contract
Appeals Bd., App. D.C., 549 A.2d 315 (1988}.

Superior Court’s emergency powers. —
The Superior Court’s power to grant emergency
relief does not give it the authority to function
as a competitor of the Contract Appeals Board
(CAB) or to ignore the CAB’ findings. The
Superior Court still owes the CAB deference as
the primary fact-finder. District of Columbia v.
Group Ins. Admin., App. D.C,, 633 A2d 2
(1993).

Standing. — Disappointed bidders for a con-
tract with the District government have stand-
ing to sue for relief. District of Columbia v.
Group Ins. Admin., App. D.C, 633 A.2d 2
{1993).

Where a disappointed bidder can demon-
strate standing, it can sue for emergency relief
in the Superior Court regardless of the Con-
tract Appeals Board’s apparent incapacity to
issue such relief. District of Columbia v. Group
Ins. Admin,, App. D.C., 633 A.2d 2 (1993).

Superior Court review. — A disappointed
bidder who has shown standing has the right to
avail himself or herself of the Superior Court’s
review jurisdiction, which also includes the
jurisdiction to hear claims for interim relief
before the Contract Appeals Board has ren-
dered a decision. District of Columbia v. Group
Ins. Admin., App. D.C., 633 A.2d 2 (1993).
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Subchapter X. Ethics in Public Contracting.

§ 1-1190.1. Employees subject to Merit Personnel Act.

(a) All District government employees who participate in the procurement
process shall be subject to the provisions of subchapter XIX of Chapter 6 of this
title.

(b) Participation shall include, but not be limited to, involvement, either
directly or indirectly, in:

(1) The decision, approval, disapproval, recommendation, or preparation
of any part of a purchase request,

(2) Influencing the content of any specification or purchase standard;

(3) Rendering of advice;

{4) An investigation or audit; or

(5) Any other advisory capacity pertaining to any contract, subcontract,
solicitation, or propoesal. (Feb. 21, 1986, D.C. Law 6-85,§ 1001, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1,

Subchapter XI. Miscellaneous.

§ 1-1191.1. Procurement training programs.

{a) The Chief Procurement Officer shall establish a program for educating,
training, and certifying individuals in District government, and for conducting
research for improving and enhancing the District government’s overall
procurement process.

(b) Participation in programs conducted by the Director shall be open to
employees of the District government and nonemployees of the District
government in accordance with rules issued by the Mayor.

{c) Programs offered and maintained by the Director may cover, but not be
limited to, the following areas:

(1) Business knowledge, which shall include accounting, business and
economic statistics, data processing, and economics;

(2) Purchasing, which shall include legal and regulatory principles, pric-
ing and negotiation, administrative practices, and planning and control;

(3) Communication skills;

(4) General managerial skills; and

(5) Conceptual skills.

(d} The purposes of the training program may be effected through the

services and property of:

(1) The District government;

(2) The United States government;

{3) The governments of any of the 50 states;

(4) A foreign government or international organization;

(5) An educational, research, technical, or professional institution, foun-
dation, or organization; or
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(6) A business, commercial, or industrial firm, corporation, partnership,
proprietorship, or other organization. (Feb. 21, 1986, D.C. Law 6-85,§ 1101, 32
DCR 7396; Mar. 20, 1998, D.C. Law 12-60, § 201, 44 DCR 7378.)

Effect of amendments. — D.C. Law 12-60
rewrote (a).

Temporary amendment of section. —
D.C. Law 12-59 rewrote (a).

Section 2001(b) of D.C. Law 12-59 provides
that the act shall expire after 225 days of its
having taken effect.

Section 2002 of .C. Law 12-59 provides that
the act shall apply as of October 1, 1997,

Emergency act amendments. — For tem-
porary amendment of section, see § 201 of the
Fiscal Year 1998 Revised Budget Support
Emergency Act of 1997 (D.C. Act 12-152, Octo-
ber 17, 1997, 44 DCR 6196).

Section 2002 of D.C. Act 12-152 provides for
the application of the act.

For temporary amendment of section, see
§ 201{a) of the Fiscal Year 1998 Revised Bud-
get Support Congressicnal Review Emergency
Act of 1997 (D.C. Act 12-239, January 13, 1998,
45 DCR 508).

Legislative history of Law 6-85. — See
note to § 1-1181.1.

Legislative history of Law 12-59. — Law
12-59, the “Fiscal Year 1998 Revised Budget

Support Temporary Act of 1997,” was intro-
duced in Council and assigned Bill No. 12-350.
The Bill was adopted on first and second read-
ings on September 8, 1997, and September 22,
1997, respectively. Signed by the Mayor on
October 24, 1997, it was assigned Act No,
12-190 and transmitted to both Houses of Con-
gress for its review. D.C. Law 12-59 became
effective on March 20, 1998.

Legislative history of Law 12-60. — Law
12-60, the “Fiscal Year 1998 Revised Budget
Support Act of 1998,” was introduced in Couneil
and assigned Bill No. 12-353, which was re-
ferred to the Committee of the Whole. The Bill
was adopted on first and second readings on
September 8, 1997, and October 7, 1997, re-
spectively. Signed by the Mayor on October 24,
1997, it was assigned Act No. 12-181 and trans-
mitted to both Houses of Congress for its re-
view. D.C. Law 12-60 became effective on
March 20, 1998.

Application of Law 12-60. — Section 2002
of D.C. Law 12-60 provided that the act shall
apply as of October 1, 1997.

§ 1-1191.2. Cooperative purchasing agreement.

(a) The Director shall be authorized and encouraged to participate in,
sponsor, conduct, or administer cooperative purchasing agreements with any
state, county, or municipal jurisdiction for the purpose of procuring supplies
and services, which shall not include construction services or architectural and
engineering services related to construction. Cooperative purchasing agree-
ments entered into by the District government shall be in accordance with, to
the extent practicable, all laws, statutes, and regulations of the District
government with respect to contracting, and shall not be inconsistent with
laws, statutes, and regulations of the United States government that apply
specifically to the District.

(b) The District government may not participate in any cooperative pur-
chasing agreement pursuant to subsection (a) of this section that does not
mandate minimum minerity business participation levels equal to those
required by subchapter II of Chapter 11 of this title.

(c) Cooperative purchasing agreements may include, but not be limited to,
the following:

(1) Agreements for the cooperative purchasing of supplies and services;

(2) Agreements for the sale, purchase, or use of property belonging to
either the District or a neighboring jurisdiction;

(3) Agreements for the common use of facilities or equipment; or

(4) Agreements for automated data bases.
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(d) No agency shall enter into or participate in a cooperative purchasing
agreement unless that participation is authorized by the Director pursuant to
the District Government Procurement Regulations. (Feb. 21, 1986, D.C. Law
6-85, § 1102, 32 DCR 7396.)

Legislative history of Law 6-85. — See
note to § 1-1181.1.

§ 1-1191.3. Privatization of Fleet Management Services in
the Metropolitan Police Department.

(a)} Notwithstanding any provision of § 1-1181.5, the Mayaor, in accordance
with the provisions of this subchapter, is authorized to contract for the
provision of services for the fleet management services for the Metropolitan
Police Department.

(b) Prior to the award of the fleet management services contract referred to
in subsection (a) of this section, the Mayor shall make a written determination
and findings which will address the following factors:

(1) Over the duration of the contract, including any options, the District
will either realize a projected cost savings or receive the services of an
improved quality or quantity at the same or lower cost;

(2) There may be increased economic development in the District in terms
of entrepreneurial opportunities for District businesses or employment oppor-
tunities for District residents;

(3) There may be strengthening of any existing District businesses or the
creation of any new businesses in the District, or relocation of any businesses
from outside to inside the District;

{4) The District can describe with reasonable precision its minimum
acceptable performance standards;

(56) That cost, efficiency of operation, and quality and quantity can be
measured with reasonable accuracy; and

(6) That contracting-out of the program will not adversely affect the
delivery of services to District residents.

(¢) The Mayor shall base the conclusion required by subsection (b)(1) of this
section on a written cost/benefit analysis prepared by the Metropolitan Police
Department. At a minimum, this analysis shall include one of the following
comparisons:

(1) Over the duration of the contract, including options, the projected
current total cost to the District government of performing the services
in-house versus the projected total cost to the District government after the
contracting-out, if quality and quantity of service remain substantially the
same; or

(2) Over the duration of the contract, including options, the projected
quality and quantity versus projected quality and quantity of service after the
contracting-out, if total cost to the District government of services performed
in-house remains substantially the same,

(d) The Mayor may issue rules which set forth standards for making the
written cost/benefit analysis deseribed in subsection (¢) of this section, includ-
ing rules that address the following:
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(1) Cost factors to be considered in evaluating the total cost to the District
government of operating the program if the service continues to be provided by
the government, such as the cost of equipment, facilities, maintenance,
personnel, and utilities;

(2) The cost factors to be considered in evaluating the total cost to the
District government of contracting-out the program, such as the additional
cost of improving any capital assets to be transferred to a contractor, the
additional cost of any one-time severance of District employees, the additional
cost of contract administration, the value of any improvement to District
government programs resulting from privatizing the program, any income to
the Distriet government from the lease or sale of District government assets
resulting from contracting-out the program, and any tax revenue to the
District based on income earned by a contractor who performs the fleet
management operations; and

(3) Methods to be used to identify and measure the quality and quantity
of services so that accurate cost comparisons can be made between District
government and private sector performance.

(e} A contract for privatizing the fleet management services referred to in
subsection (a) of this section shall include a provision requiring that at least
51% of all new hires to perform the contract are bona fide District residents
unless the Mayor certifies that qualified District residents are unavailable to
fill the new positions.

(f) If not already required by a collective bargaining agreement, the Mayor
shall make reasonable efforts to consult with union representatives concerning
affected District government employees.

{g) Nothing in this section may be construed to create a private right
enforceable by any person. (Sept. 26, 1995, D.C, Law 11-52, § 701, 42 DCR
3684.)

Legislative history of Law 11-52. — Law  and June 6, 1995, respectively. Signed by the
11-52, the “Omnibus Budget Support Act of Mayor on July 13, 1995, it was assigned Act No.
1995, was introduced in Council and assigned 11-94 and transmitted to both Houses of Con-
Bill No. 11-218, which was referred to the gress for its review. D.C. Law 11-52 became
Committee of the Whole. The Bill was adopted  effective on September 26, 1995.
on first and second readings on April 19, 1995,

§ 1-1191.4. Standards for contracting officer.

(a) Any contracting manager or contracting officer who performs the cost/
benefit analysis required by § 1-1181.5b(a)1) shall meet certain training
standards and be certified to ensure a level of management skills and
experience in doing cost/benefit analyses.

(b) Within 60 days of August 14, 1995, the Mayor shall issue, as a part of the
District Government Procurement Regulations, rules for all District govern-
ment employees who participate in the preparation of any cost/benefit analysis
for any proposal to contract out services previously provided by District
employees. The rules shall include the provisions contained in subsection (a) of
this section. (Mar. 5, 1996, D.C. Law 11-98, § 501(c), 43 DCR 5.)
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Temporary addition of section. — Section
701(c) of D.C. Law 11-78 added this section.

Section 1601(b} of D.C, Law 11-78 provided
that the act shall expire after the 225th day of
its having taken effect or on the effective date of
the Budget Support Act of 1995, whichever
occurs first.

ADMINISTRATION

Legislative history of Law 11-78, — See
note to § 1-1181.5¢.

Legislative history of Law 11-98, — See
note to § 1-1181.5¢c.

Subchapter XII. South Africa Contracting Sanctions.

§ 1-1192.1. Application of subchapter.

Repealed.

(Feb. 21, 1986, D.C. Law 6-85, § 1001a, as added May 23, 1986, D.C. Law
6-116, § 2, 33 DCR 2432; June 28, 1994, D.C. Law 10-134, § 6(b), 41 DCR

2597.)

Temporary repeal of subchapter. — Sec-
tion 6(b) of D.C. Law 10-75 repealed this sub-
chapter.

Section 8(b} of D.C. Law 10-75 provided that
the act shall expire on the 225th day of its
having taken effect or upon the effective date of
the South Africa Sanctions Repeal Act of 1993,
whichever occurs first.

Legislative history of Law 10-75. — See
note to § 1-1181.7.

Legislative history of Law 10-134, — Law
10-134, the “South Africa Sanctions Repeal Act

§ 1-1192.2. Definitions.
Repealed.

of 1994,” was introduced in Council and as-
signed Bill No. 10-427, which was referred to
the Committee on Consumer and Regulatory
Affairs. The Bill was adopted on first and
second readings on March 1, 1994, and April 12,
1994, respectively. Signed by the Mayor on
April 28, 1994, it was assigned Act No. 10-234
and transmitted to both Houses of Congress for
its review. D.C. Law 10-134 became effective on
June 28, 1994.

(Feb. 21, 1986, D.C. Law 6-85, § 1002a, as added May 23, 1986, D.C. Law
6-116, § 2, 33 DCR 2432; July 22, 1992, D.C. Law 9-127, § 6(b), 39 DCR 3828;
June 28, 1994, D.C. Law 10-134, § 6(b), 41 DCR 2597.)

Legislative history of Law 10-134. — See
note to § 1-1192.1.

§ 1-1192.3. Determination of entities with business inter-
ests in Republic of South Africa.

Repealed.

(Febh. 21, 1986, D.C. Law 6-85, § 1003a, as added May 23, 1986, D.C. Law
6-116, § 2, 33 DCR 2432; July 22, 1992, D.C. Law 9-127, § 6(c), 39 DCR 3828;
June 28, 1994, D.C. Law 10-134, § 6(b), 41 DCR 2597.)

Legislative history of Law 10-134. — See
note to § 1-1192.1.
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§ 1-1192.4. Sanctions.
Repealed.

(Feb. 21, 1986, D.C. Law 6-85, § 1004a, as added May 23, 1988, D.C. Law
6-116, § 2, 33 DCR 2432; July 22, 1992, D.C. Law 9-127, § 6(d), 39 DCR 3828;
June 28, 1994, D.C. Law 10-134, § 6(b), 41 DCR 2597.)

Legislative history of Law 10-134, — See
note to § 1-1192.1.

§ 1-1192.5. Notice and affidavit requirements.
Repealed.

(Feb. 21, 1986, D.C. Law 6-85, § 1005a, as added May 23, 1986, D.C. Law
6-116, § 2,33 DCR 2432; July 22, 1992, D.C. Law 9-127, § 6(e}, 39 DCR 3828;
June 28, 1994, D.C. Law 10-134, § 6(b), 41 DCR 2597.)

Legislative history of Law 10-134. — See
note to § 1-1192.1.

§ 1-1192.6. Rules.
Repealed.

(Feb. 21, 1986, D.C. Law 6-85, § 1006a, as added May 23, 1986, D.C. Law
6-116, § 2, 33 DCR 2432; June 28, 1994, D.C. Law 10-134, § 6(b), 41 DCR
2597.)

Legislative history of Law 10-134. — See
note to § 1-1192,1.
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ADMINISTRATION

Cuarrer 11B. Orrice oF THE CHieF TecanoLocY OFFICER.

Sec.

1-1195.1. Establishment of Office of the Chief

Technology Officer.
1-1195.2. Purpose.

Sec.

1-1195.3. Functiona.
1-1195.4. Transfers.
1-1195.56. Organization.

§ 1-1195.1. Establishment of Office of the Chief Technology
Officer.

(a) Pursuant to § 1-227(b), there is hereby established, in the Executive
Branch of the government of the District of Columbia, an Office of the Chief
Technology Officer (“Office”) under the supervision of a Chief Technology
Officer, who shall carry out the functions and autherities assigned to the Office.
The Office of the Chief Technology Officer is established as of July 13, 1998.

(b) The Chief Technology Officer shall have full authority over the Office and
all functions and personnel assigned thereto, including the power to redelegate
to other employees and officials of the Office such powers and authority as in
the judgment of the Chief Technology Officer is warranted in the interests of
efficiency and sound administration. (Mar. 26, 1999, D.C. Law 12-175, § 1812,

45 DCR 7193.)

Emergency act amendments. — For tem-
porary addition of §§ 1-1195.1 to 1-1195.5, see
§8 1412-1416 of the Fiscal Year 1999 Budget
Support Emergency Act of 1998 (D.C. Act 12-
401, July 13, 1998, 45 DCR 4794), and see
§§ 1412-1416 of the Fiscal Year 1999 Budget
Support Congressional Review Emergency Act
of 1998 (D.C. Act 12-564, January 12, 1999, 46
DCR 669).

Section 2101 of D.C. Act 12-564 provides for
the application of the act.

Legislative history of Law 12-175. — Law
12-176, the “Fiscal Year 1999 Budget Support
Act of 1998, was introduced in Council and

§ 1-1195.2. Purpose.

assigned Bill No. 12-618, which was referred to
the Committee of the Whole. The Bill was
adopted on first and second readings on May 5,
1998, and June 2, 1998, respectively. Signed by
the Mayor on June 23, 1998, it was assigned
Act Ne. 12-399 and trasmitted to both Houses
of Congress for its review. D.C. Law 12-175
became effective on March 26, 1999.

Establishment of the Office of the Chief
Technology Officer. — Section 1811 of D.C.
Law 12-175 provides this chapter may be cited
as the “Office of the Chief Technology Officer
Establishment Act of 1998.7

The purpose of the Office is to centralize responsibility for the District
government’s investments in information technology and telecommunications
systems to help District departments and agencies provide services more
efficiently and effectively. The Office will develop and enforce policy directives
and standards regarding information technology and telecommunications
systems throughout the District government. The Office will also serve as a
source of expertise for District departments and agencies seeking to use
information technology and telecommunications systems to improve services.
(Mar. 26, 1999, D.C. Law 12-175, § 1813, 45 DCR 7193.)

Emergency act amendments. — For tem-
porary addition of §§ 1-1195.1 to 1-1195.5, see
note to § 1-1195.1.

Legislative history of Law 12-175. — See
note to § 1-1195.1.
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§ 1-1195.3. Functions.

The funections assigned to the Office shall be to:

{1) Issue regulations governing the acquisition, use, and management of
information technology and telecommunications systems and resources
throughout the District government, including hardware, software, and con-
tract services in the areas of data and word processing, telecommunications,
printing and copying;

(2) Review and approve all agency proposals, purchase orders, and
contracts for the acquisition of information technology and telecommunica-
tions systems, resources, and services, and recommend approval or disap-
proval to the Chief Procurement Officer;

(3) Review and approve the information technology and telecommunica-
tions budgets for District government department and agencies;

(4) Coordinate the development of information management plans, stan-
dards, systems, and procedures throughout the District government, including
the development of an information technology strategic plan for the District;

(5) Assess new or emerging technologies and advise District department
and agencies on the potential applications of these technologies to their
programs and services;

(6) Implement information technology solutions and systems throughout
the District government;

(7) Promote the compatibility of information technology and telecommu-
nications systems throughout the District government; and

(8) Serve as a resource and provide advice to District departments and
agencies about how to use information technology and telecommunications
systems to improve services, including assistance to departments and agencies
in developing information technology strategic plans. (Mar. 26, 1999, D.C. Law
12-175, § 1814, 45 DCR 7193.)

Emergency act amendments. — For tem- Legislative history of Law 12-175. — See
porary addition of §§ 1-1195.1 to 1-1195.5, see  note to § 1-1195.1.
note to § 1-1195.1.

§ 1-1195.4. Transfers.

All positions, personnel, property, records, and unexpended balances of
appropriations, allocations, and other funds available or 1o be made available
to the Chief Information Officer in the Office of the City Administrator
pursuant to § 1-1182.9, or to the Department of Administrative Services for
the information technology and telecommunications purposes and functions
set out in Reorganization Plan No. 5 of 1983, effective March 1, 1984, are
hereby transferred to the Office of the Chief Technology Officer. (Mar. 26, 1999,
D.C. Law 12-175, § 1815, 45 DCR 7193.)

Emergency act amendments. — For tem- Legislative history of Law 12-175. — See
porary addition of §§ 1-1195.1 to 1-1195.5, see  note to § 1-1195.1.
note to § 1-1195.1.
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§ 1-1195.5. Organization.

{a) There are hereby established 3 primary organizational functions in the
Office as follows:

{1} The Office of the Chief Technology Officer, which will include the staff
and organizational units needed to carry out the overall plans and directions
for the District’s information technology and telecommunications policies;

(2) Agency Support Services, which will provide direct assistance and
support to the user agencies throughout the District government. Agency
Support Services will also provide procurement and contract oversight and
assistance for information technology and telecommunications, maintain stan-
dard technology-related contracts that all District departments and agencies
may use, and manage projects that introduce new technologies and systems
throughout the District government; and

(3) Technical Services, which will provide support for desktop computers,
servers, phones, and network equipment, and identify cost savings, opera-
tional efficiencies, and ways to improve public services by introducing tested
technologies such as electronic service delivery, document imaging, and
Internet systems.

(b) The Chief Technology Officer, in the performance of his or her duties and
functions, is authorized to restructure the organizational components of the
Office as he or she deems necessary to improve the quality of services. (Mar. 26,
1999, D.C. Law 12-175, § 1816, 45 DCR 7193.)

Emergency act amendments. — For tem- Legislative history of Law 12-175. — See
porary addition of §§ 1-1195.1 to 1-1196.5, see  note to § 1-1195.1.
note to § 1-1195.1,
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§ 1-1202

CuarrEr 12. CLamms Acanst DisTrICT.

Subchapter I. General Provisions.

Sec.
1-1201,
1-1202.

Service of process,

Settlement of claims and suits against
District.

Refund where assessments held void.

Report to Congress; appropriations.

Effective date.

1-1206. Compromise of claim or suit.

1-1207. [Repealed].

Subchapter II. Non-Liability of District
Employees.

1-1211. Definitions,

1-1212. Governmental immunity for negligent
operation of vehicles by District
employees.

1-1213. Action against employee barred by
Jjudgment against District; notice

1-1203,
1-1204.
1-1205.

Sec.
of claim; administrative disposi-
tion of claim as evidence.

1-1214. Excessive verdicts.

1-1215, Actions against District employees for
negligent operation of vehicles
barred; indemnification of medical
employees; disciplinary actiona.

1-1216. Liability of employee to District for
negligent damage to its property.

Subchapter III. Unjust Imprisonment.

1-1221,
1-1222,
1-1223,
1-1224.

Right to present claim.

Proof required.

Damages.

Application of subchapter — Date of
release.

1-1225. Same — Entry of guilty plea.

Subchapter 1. General Provisions.

§ 1-1201. Service of process.

In suits commenced after June 20, 1874, against the District of Columbia,
process may be served on the Mayor of the District of Columbia, until
otherwise provided by law. (June 20, 1874, 18 Stat. 117, ch. 337, § 2:1973 Ed.,

§ 1-901.)

Cross references. — As to requirement of
written notice in action against District for
unliquidated damages, see § 12-309.

Change in government, — This section
originated at a time when local government
powers were delegated to a Board of Commis-
stoners of the District of Columbia (see Acts
Relating to the Establishment of the District of
Columbia and its Various Forms of Governmen-
tal Organization in Volume 1). Section 401 of
Reorganization Plan No. 3 of 1967 (see Reorga-
nization Plans in Volume 1) transferred all of
the functions of the Board of Commissioners
under this section to a single Commissioner.
The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C. Code, § 1-211), abolished the
District of Columbia Council and the Office of

Commissioner of the District of Columbia.
These branches of government were replaced
by the Council of the Distriet of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ T14(a) of such Act (D.C. Code, § 1-213(a)),
appropriate changes in terminology were made
in this section,

Method of service exclusive. — The
method of service of process, provided for in this
section, in a suit against the District, is exclu-
sive. O'"Toole v. United States, 106 F. Supp. 8§04
(D. Del. 1952), modified, 206 F.2d 912 (3d Cir.
1953).

Cited in Lee v. District of Columbia Dep't of
Emp. Servs., App. D.C., 509 A.2d 100 (1986);
Morgan v. Barry, 785 F, Supp. 187 (D.D.C.
1992),

§ 1-1202. Settlement of claims and suits against District.

The Mayor of the District of Columbia is empowered to settle, in his
discretion, claims and suits, either at law or in equity, against the District of
Columbia whenever the cause of action:
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(1) Arises out of the negligence or wrongful act, either of commission or
omission, of any officer or employee of the District of Columbia for whose
negligence or acts the District of Columbia, if a private individual, would be
liable prima facie to respond in damages, irrespective of whether such
negligence occurred or such acts were done in the performance of a municipal
or a governmental function of said District: Provided, however, that nothing
herein contained shall be construed as depriving the District of Columbia of
any defense it may have to any suit, either at law or in equity, which may be
instituted against it or to give any person, corporation, partnership, or
association any right to institute any suit against the District of Columbia
which did not exist prior to June 5, 1930; or

(2) Arises out of the existence of facts and circumstances which place the
claim or suit within the doctrines and principles of law decided by the courts
in the District of Columbia or by the Supreme Court of the United States to be
controlling in the District of Columbia. (Feb. 11, 1929, 45 Stat. 1160, ch. 173,
§ 1; June 5, 1930, 46 Stat. 500, ch. 400; July 29, 1970, 84 Stat. 575, Pub. L.
91-358, title I, § 157(e)(1); 1973 Ed., § 1-902.)

Section references, — This section is re-
ferred to in §§ 1-1203 to 1-1205.

Change in government. — This section
originated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
Relating to the Establishment of the District of
Columbia and its Various Forms of Gevernmen-
tal Organization in Volume 1}. Section 401 of
Reorganization Plan No. 3 of 1967 (see Reorga-
nization Plans in Volume 1) transferred all of
the functions of the Board of Commissioners
under this section to a single Commissioner.
The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C. Code, § 1-211), abolished the
District of Columbia Council and the Office of
Commissioner of the District of Columbia.
These branches of government were replaced
by the Council of the District of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ 714(a) of such Act (D.C. Code, § 1-213(a)),
appropriate changes in terminology were made
in this section.

Civil suits permitted. — Act of December
29, 1979, 93 Stat. 1284, Pub. L. 96-170, pro-
vided that civil suits under § 1979 of the Re-
vised Statutes (42 U. S. C. § 1983) are permit-
ted against any person acting under color of
any law or custom of the District of Columbia
who subjects any person within the jurisdiction
of the District of Columbia to the deprivation of
any right, privilege, or immunity secured by
the Constitution and laws occurring after the
date of the enactment of Pub. L. 96-170.

Robert J. Pierce. — In contrast to the
general rule created by this section, D.C. Law
2-106, September 13, 1978, 256 DCR 1383, was
enacted to read as follows:

“IN THE COUNCIL QF THE DISTRICT OF
COLUMBIA, September 13, 1978, to render
payment to Robert J. Pierce for injuries which
he received during the March 9, 1977, terrorist
takeover of the District Building.

BE IT ENACTED BY THE COUNCIL OF
THE DISTRICT OF COLUMBIA, That this act
may be cited as the ‘Robert J. Pierce Act of
1978

Sec. 2. The Mayor of the District of Columbia
is hereby authorized and directed to pay, pur-
suant to appropriate appropriations, out of the
general fund of the District of Columbia, to
Robert J, Pierce of the District of Columbia, a
sum not to exceed $480,000.

(a) The payment of such sum shall be in full
satisfaction of all claims against the District of
Columbia, its employees and agents by Robert
J. Pierce, his heirs, executors, administrators
and assigns arising out of the personal injuries
sustained by him, due to extraordinary circum-
stances, on March 9, 1977.

(b) Robert J. Pierce was injured, while serv-
ing as a volunteer law student intern to the
Council of the District of Columbia, during the
terrorist takeover of the District Building. Such
injuries left him partially paralyzed and per-
manently disabled.

(c) The receipt of any funds awarded pursu-
ant to this act shall be disregarded in determin-
ing the eligibility and financial status of Robert
J. Pierce for any public medical or rehabilita-
tive services of the District of Columbia for
which he would otherwise be entitled.

Sec. 3. Payment authorized by this legisla-
tion shall be in addition to services or benefits
payment under the Federal Employees Health
Benefits Program.

Sec. 4. (a) No part of the payment made
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pursuant to this act in excess of 10% thereof
shall be paid or delivered to or received by any
agent or attorney for services rendered in con-
nection with all claims against the District of
Columbia described above, It shall be unlawful
to exceed that per centum ceiling, any contract
to the contrary notwithstanding.

(b) Any person violating the provisions of
this act shall be deemed guilty of a misde-
meanor and upon conviction thereof shall be
fined any sum not exceeding $1,000.

Sec. 5. This act shall take effect as provided
for acts of the Council of the District of Colum-
bia in § 602(c)(1) of the District of Columbia
Self-Government and Governmental Reorgani-
zation Act.”

Public duty doctrine. — The publie duty
doctrine limits the District’s liability in negli-
gence cases where sovereign immunity is not a
bar to suit. Powell v. District of Columbia, App.
D.C., 602 A.2d 1123 {1992).

The District is subject to liability for injuries
arising from the negligence of its employees
only if the duty owed to the plaintiff was a
special duty to that person as an individual or
as a member of a class of persons to whom a
special duty is owed; the District cannot be
sued if the duty it owed was a general duty to
the public-at-large. Powell v. District of Colum-
bia, App. D.C., 602 A.2d 1123 (1992).

The public duty doctrine applies to law en-
forcement services and services akin to police
and fire protection, and the existence of a user
fee does not necessarily create a special rela-
tionship. Powell v. District of Columbia, App.
D.C., 602 A.2d 1123 (1992).

In the area of police services, a special legal
duty is created when there is a course of con-
duct, special knowledge of possible harm, or the
actual use of individuals in a criminal investi-
gation. Powell v. District of Columbia, App.
D.C., 602 A.2d 1123 (1992).

To determine whether the District may be
held liable, a court must analyze whether the

§ 1-1203

duty owed to the victim is a general duty to the
public-at-large, in which case the public duty
doctrine insulates the District from Liability, or
a special duty to the plaintiff, in which case the
“special relationship” exception to the public
duty doctrine applies and the District is subject
to suit, Powell v. District of Columbia, App.
D.C., 602 A.2d 1123 (1992).

Cited in Lake ex rel. Peyser v. District of
Columbia, 72 F.2d 174 (D.C. Cir. 1934); District
of Columbia v. World Fire & Marine Ins. Co.,
App. D.C., 68 A.2d 222 (1949); Capital Transit
Co. v. District of Columbia, 225 F.2d 38 (D.C.
Cir. 1955); Adams v. District of Columbia, App.
D.C., 122 A.2d 765 (1956); Harbin v. District of
Columbia, 336 F.2d 950 (D.C. Cir. 1964); Spen-
cer v. General Hosp., 425 F.2d 479 (D.C. Cir,
1969); Graham v. District of Columbia, 433 F.2d
536 (D.C. Cir. 1970), Westminister Investing
Corp. v. G.C. Murphy Co., 434 F.2d 521 (D.C.
Cir. 1970); Baker v. Washington, 448 F.2d 1200
(D.C. Cir. 1971); Carter v. Carison, 56 FR.D. 9
(D.D.C. 1972); District of Columbia v. Carter,
409 U.S. 418, 93 S. Ct. 602, 34 L. Ed. 2d 613
(1973); Marusa v, District of Columbia, 484 F.2d
828 (D.C. Cir. 1973); Amos v. District of Colum-
bia, App. D.C., 309 A.2d 305 (1973); Wade v.
District of Columbia, App. D.C., 310 A.2d 857
(1973); Clarke v. Distriet of Columbia, App.
D.C., 311 A.2d 508 (1973); Watkins v. Washing-
ton, 366 F. Supp. 941 (D.D.C. 1973), aff’d, 505
F.2d 477 (D.C. Cir. 1974); District of Columbia
v. North Washington Neighbors, Inc., App. D.C.,
367 A.2d 143 (1976), cert. denied, 434 1.8, 823,
98 8. Ct. 68, 54 L. Ed. 2d 80 (1977); Shifrin v.
Wilson, 412 F. Supp. 1282 (D.D.C. 1976},
Dellums v. Powell, 566 F.2d 216 (D.C. Cir,
1977), cert. denied, 438 U.S. 916, 98 5. Ct. 3146,
57 L. Ed. 2d 1161, (1978); Jones v. District of
Columbia, 424 F. Supp. 110 (D.D.C. 1977);
District of Columbia v. Green, App. D.C., 381
A.2d 578 (1977); Rieser v. District of Columbia,
580 F.2d 647 (D.C. Cir. 1978).

§ 1-1203. Refund where assessments held void.

(a) The Mayor of the District of Columbia is hereby authorized and
empowered to grant relief in claims for refund of taxes paid, or for cancelation
of assessments heretofore made and subsequent to September 1, 1916, in such
cases where like assessments, or assessments against property of similar
character, have been held to be void or erroneous by decision of the courts in
the District of Columbia or the Supreme Court of the United States: Provided,
that any claims for refunds of taxes paid before February 11, 1929, or for
cancelations of assessments before February 11, 1929, shall be filed within 1

year from February 11, 1928.

(b) Nothing contained in §§ 1-1202 to 1-1205 shall be construed as reducing
the period of the statute of limitations. (Feb, 11, 1929, 45 Stat. 1160, ch. 173,
§ 2; June 25, 1936, 49 Stat. 1921, ch. 804; June 25, 1948, 62 Stat. 991, ch. 646,
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ADMINISTRATION

§ 32(b); May 24, 1949, 63 Stat. 107, ch. 139, § 127; July 29, 1970, 84 Stat. 575,
Pub. L. 91-358, title I, § 157(e)(2); 1973 Ed., § 1-903.)

Cross references. — As to other provisions
concerning refund of taxes, see §§ 47-1317 to
47-1319.

Section references. -— This section is re-
ferred to in §§ 1-1204 and 1-1205.

Change in government. — This section
originated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
Relating to the Establishment of the District of
Columbia and its Various Forms of Governmen-
tal Organization in Volume 1). Section 401 of
Reorganization Plan No. 3 of 1967 (see Reorga-
nization Plans in Volume 1) transferred all of
the functions of the Board of Commissioners

under this section to a single Commissioner.
The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C. Code, § 1-211), abolished the
District of Columbia Council and the Office of
Commissioner of the District of Columbia.
These branches of government were replaced
by the Council of the District of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ 714{a) of such Act (D.C. Code, § 1-213(a)),
appropriate changes in terminology were made
in this section.

Cited in Lake ex rel. Peyser v. District of
Columbia, 72 F.2d 174 (D.C. Cir. 1934).

§ 1-1204. Report to Congress; appropriations.

All settlements entered into by the Mayor of the District of Columbia acting

under the terms and provisions of §§ 1-1202 to 1-1205 shall be presented to the
Congress, together with a brief statement of the nature of the claim or suit, the
amount claimed, and the amount of the settlement, with a summary of the
evidence and circumstances under which the settlement was made. Appropri-
ations for the payment of such settlements are hereby authorized, payment
thereof to be made in the same manner as are other expenditures for the
District of Columbia. (Feb, 11, 1929, 45 Stat. 1160, ch. 173, § 3; July 31, 1951,
65 Stat. 131, ch. 274, § 1; 1973 Ed,, § 1-904; Feb. 26, 1981, D.C. Law 3-114,

§ 2(a), 27 DCR 5628.)

Section references. — This section is re-
ferred to in §§ 1-1203 and 1-1205.

Legislative history of Law 3-114. — Law
3-114 was introduced in Council and assigned
Bill No. 3-64, which was referred to the Com-
mittee on the Judiciary. The Bill was adopted
on first and second readings on November 12,
1980 and December 9, 1980, respectively.
Signed by the Mayor on December 18, 1980, it
was assigned Act No. 3-308 and transmitted to
both Houses of Congress for its review,

Change in government. — This section
originated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
Relating to the Establishment of the District of
Columbia and its Various Forms of Governmen-

§ 1-1205. Effective date.

tal Organization in Volume 1). Section 401 of
Reorganization Plan No. 3 of 1967 (see Reorga-
nization Plans in Volume 1) transferred all of
the functions of the Board of Commissioners
under this section to a single Commissioner.
The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C. Code, § 1-211), abolished the
District of Columbia Council and the Office of
Commissioner of the District of Columbia.
These branches of government were replaced
by the Council of the District of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ Tld(a) of such Act (D.C. Code, § 1-213(a)},
appropriate changes in terminology were made
in this section.

Sections 1-1202 to 1-1205 shall take effect from and after February 11, 1929,
but nothing herein contained shall be construed as prohibiting the Mayor of
the District of Columbia from proceeding according to the terms and provisions
hereof to settle any claim or suit pending on February 11, 1929, irrespective of
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§ 1-1207

the date of presentation of the claim to the Mayor of the District of Columbia
or the date of the filing of the suit. (Feb. 11, 1929, 45 Stat. 1161, ch. 173, § 4;

1973 Ed., § 1-905.)

Section references. — This section is re-
ferred to in §§ 1-1203 and 1-1204.

Change in government. — This section
originated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
Relating to the Establishment of the District of
Columbia and its Various Forms of Governmen-
tal Organization in Volume 1). Section 402 of
Reorganization Plan No. 3 of 1967 (see Reorga-
nization Plans in Volume 1) transferred all of
the functions of the Board of Commissioners
under this section to a single Commissioner.

The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C, Code, § 1-211), abolished the
District of Columbia Council and the Office of
Commissioner of the District of Columbia,
These branches of government were replaced
by the Council of the District of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ 714(a) of such Act (D.C. Code, § 1-213(a)}),
appropriate changes in terminology were made
in this section,

§ 1-1206. Compromise of claim or suit.

Upon a report by the Corporation Counsel of the District of Columbia
showing in detail the just and true amount and condition of any claim or suit
which the District of Columbia may on July 31, 1951, or thereafter have
against any person, firm, association, or corporation, and the terms upon
which the same may be compromised, and stating that in his opinion a
compromise of such claim or suit would be for the best interest of the District
of Columbia, the Mayor of the District of Columbia hereby is authorized to
compromise such claim or suit accordingly: Provided, that this section shall not
apply to claims or suits for taxes or special assessments. (Feb. 11, 1929, 45
Stat. 1161, ch. 173, § 5;July 31, 1951, 65 Stat. 131, ch. 274, § 2; June 28, 1967,
81 Stat. 81, Pub. L. 90-33, § 1; July 29, 1970, 84 Stat. 577, Pub. L. 91-358, title
I, § 158(D); 1973 Ed., § 1-906; Feb. 26, 1981, D.C. Law 3-114, § 2(b), 27 DCR
5628.)

Legislative history of Law 3-114, — See
note to § 1-1204.

Change in government. — This section
originated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
Relating to the Establishment of the District of
Columbia and its Various Forms of Governmen-
tal Organization in Volume 1). Section 401 of
Reorganization Plan No. 3 of 1967 (see Reorga-
nization Plans in Volume 1) transferred all of
the functions of the Board of Commissioners
under this section to a single Commissioner.

The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C. Code, § 1-211)}, abolished the
District of Columbia Council and the Office of
Commissioner of the District of Columbia.
These branches of government were replaced
by the Council of the District of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ 714(a) of such Act (D.C. Code, § 1-213(a)),
appropriate changes in terminology were made
in this section.

§ 1-1207. Damage to personal property of District em-
ployee incident to service.

Repealed.

(Aug. 31, 1964, Pub. L. 88-558, § 3(f); Oct. 12, 1968, 82 Stat. 998, Pub. L.
90-561; 1973 Ed., § 1-907; Sept. 13, 1982, 96 Stat. 877, Pub. L. 97-258, § 5(b).)
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Cross references. — As to reenactment of
this provision, see 31 U.S.C. § 3721.

Subchapter II. Non-Liability of District Employees.

§ 1-1211, Definitions.

As used in §§ 1-1211 to 1-1216 the term:

(1) “Mayor” means the Mayor of the District of Columbia, or his desig-
nated agent.

(2) “Court” means the court in the District of Columbia having the
necessary civil jurisdiction pursuant to § 11-501 or 11-921.

(3) “District” means the government of the District of Columbia, a
municipal corporation.

(4) “Emergency run” means the movement of a District-owned vehicle, by
direction of the operator or of some other authorized person or agency, under
circumstances which lead the operator or such persons or agency to believe
that such vehicle should proceed expeditiously upon a particular mission or to
a designated location for the purpose of dealing with a supposed fire or other
emergency, an alleged violation of a statute or regulation, or other incident
requiring emergency action, or the prompt transportation to a place of
treatment or greater safety of an alleged sick or injured person.

(5) “Emergency vehicle” means a vehicle assigned:

(A) To the Fire Department of the District or to the Metropolitan Police
Department and not designated by the Mayor as a nonemergency vehicle; or

(B) To other departments or officials of the District and designated by
the Mayor as an emergency vehicle.

{6) “Employee” means a person serving as an officer or employee of the
District, whether or not paid by the District, or a person formerly so engaged,
or the representative of a deceased officer or employee of the District.

(7) “Vehicle” means every type of conveyance or machine capable of
movement on land, or in water or air, including an animal being ridden and
any animal-drawn machinery or conveyance.

(8) “Medical employees of the District of Columbia” shall include physi-
cians, psychologists, dentists, optometrists, podiatrists, nurses, nursing assis-
tants, emergency medical technician, emergency medical technician/interme-
diate paramedic, emergency medical technician/paramedic, physicians’
assistants, laboratory technicians, physical therapists, osteopaths, chiropo-
dists and chiropractors in the employment of the District of Columbia. (July
14, 1960, 74 Stat. 519, Pub. L. 86-654, § 2; July 8, 1963, 77 Stat. 77, Pub. L.
88-60, § 1; July 29, 1970, 84 Stat. 575, Pub. L. 91-358, title [, § 157(h); 1973
Ed., § 1-921; Mar. 26, 1976, D.C. Law 1-59, § 2, 22 DCR 5473; Sept. 28, 1977,
D.C. Law 2-25, § 4, 24 DCR 3718; Aug. 1, 1981, D.C. Law 4-25, § 4, 28 DCR
2622; April 9, 1997, D.C. Law 11-169, § 2, 43 DCR 4478.)

Section references. — This section is re- Effect of amendments, — D.C. Law 11-169
ferred to in §§ 1-306, 1-1212, 1-1215, and inserted “psychologists” in (8).
1-1216. Legislative history of Law 1-59. — Law
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1-59 was introduced in Council and assigned
Bill No. 1-204, which was referred to the Com-
mittee on the Judiciary and the Committee on
Criminal Law., The Bill was adopted on first
and second readings on December 2, 1975 and
December 16, 1975, respectively. Signed by the
Mayor on January 9, 1976, it was assigned Act
No. 1-84 and transmitted to both Houses of
Congress for its review.

Legislative history of Law 2.25. — Law
2-25 was introduced in Council and assigned
Bill No. 2-136, which was referred to the Com-
mittee on the Judiciary. The Bill was adopted
on first and second readings on June 14, 1977
and June 28, 1977, respeciively. Signed by the
Mayor on July 8, 1977, it was assigned Act No.
2-56 and transmitted to both Houses of Con-
gress for its review,

Legislative history of Law 4-25. — Law
4-25 was introduced in Council and assigned
Bill No. 4-198, which was referred to the Com-
mittee on the Judiciary. The Bill was adopted
on first and second readings on May 5, 1981,
and May 19, 1981, respectively. Signed by the
Mayor on June §, 1981, it was assigned Act No.
4-46 and transmitted to both Houses of Con-
gress for its review.

Legislative history of Law 11-169. — Law
11-169, the “Commissioner Mental Health Ser-
vices Psychologists Protection Amendment Act
of 1996,” was introduced in Council and as-
signed Bill No. 11-115, which was referred to
the Committee on Human Services. The Bill
was adopted on first and second readings on
June 4, 1996, and July 3, 1996, respectively.
Signed by the Mayor on July 19, 1996, it was
assigned Act No. 11-316 and transmitted to
both Houses of Congress for its review. D.C.
Law 11-169 became effective on April 9, 1997.

§ 1-1212

Change in government. — This section
criginated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
Relating to the Establishment of the District of
Columbia and its Various Forms of Governmen-
tal Organization in Volume 1). Section 401 of
Reorganization Plan No. 3 of 1967 (see Reorga-
nization Plans in Volume 1) transferred all of
the functions of the Board of Commissioners
under this section to a single Commissioner.
The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C. Code, § 1-211), abolished the
District of Columbia Couneil and the Office of
Commissioner of the District of Columbia.
These branches of government were replaced
by the Council of the District of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ 714(a) of such Act (D.C. Code, § 1-213{a)),
appropriate changes in terminology were made
in this section.

Emergency vehicle. — Trial court commit-
ted error in instructing the jury that a vehicle
must have its siren activated to be an “emer-
gency vehicle.” Abney v. District of Columbia,
App. D.C,, 580 A.2¢d 1036 (1990).

Trial court erred in limiting the definition of
an “emergency vehicle” to a police car with both
the overhead lights and siren activated. Abney
v. District of Columbia, App. D.C., 580 A.2d
1036 (1990).

Cited in Biscoe v. Arlington County, 738 F.2d
1352 (D.C. Cir. 1984), cert. denied, 469 U.S.
1159, 105 S. Ct. 909, 83 L. Ed. 2d 923 (1985);
Banks v. District of Columbia, 120 WLR 1605
(Super. Ct. 1992); District of Columbia v.
Walker, App. D.C., 689 A.2d 40 (1997).

§ 1-1212. Governmental immunity for negligent operation
of vehicles by District employees.

Hereafter the District of Columbia shall not assert the defense of govern-
mental immunity in any suit at law in which a claim is asserted against it for
money only on account of damage to or loss of property or on account of
persecnal injury or death caused by the negligent or wrongful act or omission of
any employee of the District occurring as the result of the operation by such
employee, within the scope of his office or employment, of a vehicle owned or
controlled by the District: Provided, that in the case of a claim arising out of the
operation of an emergency vehicle on an emergency run the District shall be
liable only for gross negligence. Nothing contained in §§ 1-1211 to 1-1216 shall
be construed as depriving the District of any other defense in law or equity
which it may have to any such action or give to any person, corporation,
partnership, or association any right to institute or maintain any suit against
the District which it did not have prior to July 14, 1960. (July 14, 1960, 74 Stat.
519, Pub. L. 86-654, § 3; 1973 Ed., § 1-922.)
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Section references. — This section is re-
ferred to in §§ 1-306, 1-1211, and 1-1213 to
1-12186.

This section constitutes a reasonable ex-
ercise of police power. Rohrlack v. Goff, 197
F. Supp. 670 (D.D.C. 1961),

This subtitle was intended to be applied
retroactively as well as prospectively. Barrick
v. District of Columbia, App. D.C., 173 A.2d 372
(1961), aff'd sub nom. Swenson v. Barrick, 302
F.2d 927 (D.C. Cir. 1962},

Retrospective application of this section
is not unreasonable where the plaintiff’s
conduet would not have been different if the
immunity rule had been known or its change
foreseen at the time of the accident. Rohrlack v.
Goff, 197 F. Supp. 670 (D.D.C. 1961).

But retroactive application was uncon-
stitutional where it deprived a motorist of the
common-law right of action to recover against a
District ambulance driver who was on an emer-
gency run at the time of the accident, Barrick v.
District of Columbia, App. D.C., 173 A.2d 372
(1961), aff’d sub nom. Swenson v. Barrick, 302
F.2d 927 (D.C. Cir. 1962),

The phrase “arising out of the opera-
tionr” includes contemporaneous decisions
to operate given that waivers of immunity
generally are to be read narrowly. Abney v.
District of Columbia, App, D.C., 580 A.2d 1036
(1990).

“Gross negligence.” — The term “gross
negligence” in this section requires such an
extreme deviation from the ordinary standard
of care as to support a finding of wanten, willful
and reckless disregard or conscious indifference
for the rights and safety of others; this stan-
dard connotes that the actor has engaged in
conduct so extreme as to imply some sort of bad
faith. District of Columbia v. Walker, App. D.C.,
689 A.2d 40 (1997).

The interpretation of the gross negligence
standard in this section is a question of law for
the court. District of Columbia v. Walker, App.
D.C., 689 A.2d 40 (1997).

Conduct of employees of United States,
«— The standard of care to which the United
States must be held where federal officer’s
high-speed chase of a criminal suspect occurred
in the District, is that of due care, or negli-
gence, as set forth in District of Columbia
regulations, Although the United States may be
liable for conduct for which the District of
Columbia is immune, this result follows di-
rectly from interpretation of the Federal Tort
Claims Act. Hetzel v. United States, 43 F.3d
1500 (D.C. Cir. 1995).

Emergency vehicles. — Negligent supervi-
sion claim is one “arising out of” the operation
of an emergency vehicle on an emergency run,
and the gross negligence standard of this see-
tion does apply. District of Columbia v. Banks,
App. D.C., 846 A.2d 972 (1994).

ADMINISTRATION

This section’s provision that “in the case of a
claim arising out of the operation of an emer-
gency vehicle on an emergency run the District
shall be liable only for gross negligence” is
nothing more than a qualification to the gen-
eral waiver of governmental immunity ex-
pressed in the first part of this section. Hetzel v.
United States, 43 F.3d 1500 (D.C. Cir. 1995).

To permit a jury to find the District of Colum-
bia liable for negligent training in connection
with the operation of an emergency vehicle on
an emergency run on an ordinary negligence
standard without a showing that somecne act-
ing for the District was grossly negligent would
eviscerate the substantive requirements of this
section, Hawkins v. District of Columbia, 124
WLR 1125 (Super. Ct. 1996).

An officer did not act with gross negligence in
causing a collision with a civilian vehicle when
he began to cross an intersection on a legiti-
mate emergency at only five to ten miles per
hour above the speed limit, with his emergency
lights blinking and sirens blaring, his high-
beam headlights activated and he applied his
brakes as he entered the intersection. District
of Columbia v. Henderson, App. D.C., 710 A.2d
874 (1998),

The public duty doctrine does not apply
where the issue is whether a police officer
conducting a vehicular chase in a densely pop-
ulated area was grossly negligent. Banks v.
District of Columbia, 120 WLR 1605 (Super. Ct.
1992}).

Gross negligence standard of this sec-
tion does not pretect employees. Biscoe v.
Arlington County, 738 F.2d 1352 (D.C. Cir.
1984), cert. denied, 469 U.S, 1159, 105 S, Ct.
909, 83 L. Ed. 2d 923 (1985).

Gross negligence standard not applica-
ble to liability of Virginia county or its
police officers for injuries to an innocent
bystander arising out of negligent high-speed
pursuit of bank robbery suspect into the Dis-
trict of Columbia. Biscoe v. Arlington County,
738 F.2d 1352 (D.C. Cir. 1984), cert. denied, 469
U.5. 1159, 105 S. Ct. 909, 83 L. Ed. 2d 923
(1985).

Pursuit of fleeing wrongdoer. — This see-
tion contemplates that the District of Columbia
shall be liable to a person injured in the pursuit
of a fleeing wrongdoer if that injury is the result
of the District’s gross negligence; the duty not
to be grossly negligent can be owed only to
persons injured in such a pursuit, and the
identities of such persons cannot be known to
the District in advance. District of Columbia v.
Banks, App. D.C., 646 A 2d 972 (1994).

District police officers’ conduct in pursuing
the underage driver of a stolen vehicle in a
high-speed chase inte Maryland did not rise to
the level of gross negligence; therefore, the
District could not be held liable under the
District of Columbia Employee Non-Liability
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Act for the death of the driver of another vehicle
killed in a collision with the stolen vehicle,
District of Columbia v. Walker, App. D.C., 689
A2d 40 (1997).

An interpretation of this section that would
hold the Distriet liable for gross negligence in
training police officers with regard to pursuit
procedures, even though the officers involved in
the pursuit at issue were merely negligent or
not even negligent at all, would in effect impose
liability for “operation of an emergency vehicle”
that was not itself grossly negligent. District of
Columbia v. Walker, App. D.C., 689 A.2d 40
(1997).

Under this section, a claim brought against
the District for negligently training its police
officers with regard to pursuit procedures must
meet the standard of gress negligence, and not
merely that of ordinary negligence. District of
Columbia v, Walker, App. D.C., 689 A.2d 40
(1997).

§ 1-1214

Jury instructions. — Instruction to the
Jury, that plaintiff’s negligent supervision claim
could have been made out by proving ordinary
negligence on the part of sergeant, rather that
gross negligence, was contrary to this section
and erroneous, however, because the District
never ohjected to the instruction, nor did it
express any dissatisfaction with it, either di-
rectly or indirectly, the error was harmless.
District of Columbia v. Banks, App. D.C., 646
A.2d 972 (1994).

Cited in Gibbs v. District of Columbia, App.
D.C., 180 A 2d 891 (1962); Van Voorhis v. Dis-
trict of Columbia, 236 F. Supp. 978 (D.D.C.
1965); Van Voorhis v. District of Columbia, 240
F. Supp. 822 (D.D.C. 1965); Weaver v. Irani,
App. D.C., 222 A.2d 846 (1966); Powell v. Dis-
trict of Columbia, App. D.C,, 602 A.2d 1123
(1992).

§ 1-1213. Action against employee barred by judgment
against District; notice of claim; administra-
tive disposition of claim as evidence.

The judgment in any such action shall constitute a complete bar to any

action by the claimant by reason of the same subject matter against the
employee of the District whose act or omission gave rise to the claim. No suit
shall be instituted involving any claim described in § 1-1212 unless the
claimant shall have first given notice to the District in accordance with
§ 12-309 and shall have presented to the District in writing a claim for money
damages in connection therewith, and the District has had 6 months from the
date of such filing within which to make final disposition of such claim. The
administrative disposition of a claim by the District shall not be competent
evidence of liability or amount of damages in proceedings on any such claim.
(July 14, 1960, 74 Stat. 519, Pub. L. 86-654, § 4; 1973 Ed., § 1-923.)

Section references, — This section is re-
ferred to in §§ 1-306, 1-1211, 1-1212, 1-1215,
and 1-1216.

Cited in District of Columbia Rent-A-Car Co.
v. Cochran, App. D.C., 463 A.2d 696 (1983);
Bond v. Serano, App. D.C., 566 A.2d 47 (1989),

§ 1-1214. Excessive verdicts.

In any case involving any claim described in § 1-1212 in which the trial
court shall consider the verdict excessive, the court may order a remittitur of
so much of the amount of such verdict or judgment, as the case may be, as it
considers excessive, and either permit the party in whose favor the verdict was
rendered or the party recovering such judgment, as the case may be, to file a
remittitur. (July 14, 1960, 74 Stat. 520, Pub. L. 86-654, § 5; 1973 Ed.,§ 1-924.)

Section references. — This section is re-
ferred to in §§ 1-308, 1-1211, 1-1212, 1-1215,
and 1-12186.
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ADMINISTRATION

§ 1-1215. Actions against District employees for negligent
operation of vehicles barred; indemnification
of medical employees; disciplinary actions.

(a) After the effective date of §§ 1-1211 to 1-1216, no civil action or
proceeding shall be brought or be maintained against an employee of the
District for loss of or damage to property or for personal injury, including
death, resulting from the operation by such employee of any vehicle if it be
alleged in the complaint or developed in a later stage of the proceeding that the
employee was acting within the scope of his office or employment, unless the
District shall, in an action brought against it for such damage or injury,
including death, specifically deny liability on the ground that the employee
was not, at the time and place alleged, acting within the scope of his office or
employment. If in any such civil action or proceeding pending in a court in the
District of Columbia as of the effective date of §§ 1-1211 to 1-1216 the District
has not been named as a defendant, said District shall be joined as a defendant
and after its answer has been filed and subject to the provisions of the
preceding sentence, the action shall be dismissed as to the employee and the
case shall proceed as if the District had been a party defendant from the
inception thereof.

(b) Whenever in a case in which the District of Columbia is not a party, a
final judgment and order to pay money damages is entered against a medical
employee of the District of Columbia on account of damage to or loss of
property or on account of perscnal injury or death caused by the negligent act
or omission of the medical employee within the scope of his employment and
performance of professional responsibilities, the District of Columbia shall, to
the extent the medical employee is not covered by appropriate insurance
purchased by the District of Columbia, indemnify the employee in the amount
of said money damages.

(c) Nothing in this section shall be construed to restrict appropriate disci-
plinary action by the District of Columbia against any employee for a negligent
act or omission. {July 14, 1960, 74 Stat. 520, Pub. L. 86-654, § 6; 1973 Ed.,
§ 1-925; Mar. 26, 1976, D.C. Law 1-59, § 3, 22 DCR 5473.)

Section references. — This section is re-
ferred to in §§ 1-306, 1-1211, 1-1212, and
1-1216.

Legislative history of Law 1-59. — See
note to § 1-1211.

This subtitle was intended to be applied
retroactively as well as prospectively. Barrick
v. District of Columbia, App. D.C., 173 A.2d 372
(1961), aff'd sub nom. Swenson v, Barrick, 302
F.2d 927 (D.C. Cir. 1962).

But retrospective application was un-
constitutional where it deprived motorist of
the common-law right of action to recover
against a District ambulance driver who was on

an emergency run at the time of the accident.
Barrick v, District of Columbia, App. D.C,, 173
A.2d 372 (1961), aff’d sub nom. Swenson v.
Barrick, 302 F.2d 927 {(D.C. Cir. 1962).

Section precludes action against coem-
ployee. Davis v. Harrod, 407 F.2d 1280 (D.C.
Cir. 1969).

Cited in Gibbs v. District of Columbia, App.
D.C., 180 A.2d 891 (1962); Van Voorhis v. Dis-
trict of Columbia, 236 F. Supp. 978 (D.D.C.
1965);, Weaver v. Irani, App. D.C., 222 A.2d 846
(1966); Gaines v. Walker, 986 F.2d 1438 (D.C.
Cir. 1993).
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§ 1-1216. Liability of employee to District for negligent
damage to its property.

Nothing in §§ 1-1211 to 1-1216 shall be construed so as to relieve any
District employee from liability to the District for negligent damage to or loss
of District property. (July 14, 1960, 74 Stat. 520, Pub. L. 86-654, § 7; 1973 Ed.,
§ 1-926.)

Section references. — This section is re-
ferred to in §§ 1-306, 1-1211, 1-1212, and
1-1215.

Subchapter III. Unjust Imprisonment.

§ 1-1221. Right to present claim.

Any person unjustly convicted of and subsequently imprisoned for a criminal
offense contained in the District of Columbia Code may present a claim for
damages against the District of Columbia. (Mar, 5, 1981, D.C, Law 3-143, § 2,
27 DCR 4656.)

Section references. — This section is re-
ferred to in § 1-1222.

Legislative history of Law 3-143. — Law
3-143 was introduced in Council and assigned
Bill No. 3-251, which was referred to the Com-

on first and second readings on July 29, 1980
and September 16, 1980, respectively. Signed
by the Mayor on October 14, 1980, it was
assigned Act No. 3-264 and transmitted to both
Houses of Congress for its review.

mittee on the Judiciary. The Bill was adopted

§ 1-1222, Proof required.

Any person bringing suit under § 1-1221 must allege and prove:

{1} That his conviction has been reversed or set aside on the ground that
he is not guilty of the offense of which he was convicted, or on new trial or
rehearing was found not guilty of such offense, as appears from the record or
certificate of the court setting aside or reversing such conviction, or that he has
been pardoned upon the stated ground of innocence and unjust conviction; and

(2) That, based upon clear and convincing evidence, he did not commit
any of the acts charged or his acts or omissions in eonnection with such charge
constituted no offense against the United States or the District of Columbia the
maximum penalty for which would equal or exceed the imprisonment served
and he did not, by his misconduct, cause or bring about his own prosecution.

(Mar. 5, 1981, D.C. Law 3-143, § 3, 27 DCR 4656.)

Section references. — This section is re-
farred to in § 1-1223.

Legislative history of Law 3-143. — See
note to § 1-1221,

Relief of subchapter not available. —
Defendant who served an excessive sentence
due to judicial error, had no cognizable rights
under this Act: defendant’s sentence was cor-
rected, his conviction was not reversed or set
aside and he was not pardoned upon the stated

ground of innocence and unjust conviction, and
defendant entered a guilty plea to attempted
unauthorized use of a vehicle (UUV), putting
him outside the protection of the Act because
(1) attempted UUV is an offense against the
District; and (2) the Act specifically denies
relief to persons who entered guilty pleas.
MeAllister v. District of Columbia, App. D.C.,
653 A.2d 849 (1995).
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§ 1-1223. Damages.

Upon a finding by the judge of unjust imprisonment in accordance with the
standards set by § 1-1222, the judge may award damages. Punitive damages
may not be awarded. (Mar. 5, 1981, D.C. Law 3-143, § 4, 27 DCR 4656.)

ADMINISTRATION

Legislative history of Law 3-143. — See
note to § 1-1221.

§ 1-1224. Application of subchapter — Date of release.

This subchapter shall apply to any person whose release from unjust
imprisonment occurred on or after June 1, 1979: Provided, that the provisions
of § 12-309 shall not apply to any cause of action for unjust imprisonment
arising prior to the effective date of this subchapter. (Mar, 5, 1981, D.C. Law

3-143, § 5, 27 DCR 4656.)

Legislative history of Law 3-143. — See
note to § 1-1221.

§ 1-1225. Same — Entry of guilty plea.

This subchapter shall not apply to any person whose conviction resulted
from his entering a plea of guilty unless that plea was pursuant to North
Carolina v. Alford, 400 U.S. 25 (1270). (Mar. 5, 1981, D.C. Law 3-143, § 6, 27

DCR 4656.)

Legislative history of Law 3-143. — See
note to § 1-1221.

Relief of subchapter not available. —
Defendant who served an excessive sentence
due to judicial error, had no cognizable rights
under this Act: defendant’s sentence was cor-
rected, his conviction was not reversed or set
aside and he was not pardoned upon the stated
ground of innocence and unjust conviction, and

defendant entered a guilty plea to attempted
unauthorized use of a vehicle (UUV), putting
him outside the protection of the Act because
(1) attempted UUV is an offense against the
District; and (2) the Act specifically denies
relief to persons who entered guilty pleas.
McAllister v. District of Columbia, App. D.C.,
653 A.2d 849 (1995).
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CHuaprTER 13. ELECTIONS.

Subchapter I. General Provisions. Sec,
1-1314. Dates for holding elections; votes cast
Sec. . for President and Viee President
1-1301. Election of electors. counted as votes for presidential

1-1302. Definitions. loctors: voting houre tie votes:
1-1303. Board of Elections and Ethics — Cre- Blling vacancy where slected off.

ated; composition; term of office; cial dies, resigns, or becomes un-
vacancies; reappointment; desig- able to serve.
nation of Chairman [Charter Pro- 1315, Recount; judicial review of election.

vision]. 1-1318. i : . : _
1-1304. Same — Qualifications; prohibited ac- 316. Inte 3 :grfence with registration and vot

tivit.ies; compensation; removal; 11317 Appropriations.
time for filling vacancy. 1-1318. Corrupt election practices.

1-1305. Same — Occupying another office; 1.7319 Candidacy for more than 1 office pro-
compensation from other sources. hibited; multiple nominations;

1-1306. Same — Duties. did f officehol fe N
1-1307. Counf:il authority over elections. gige: oii%}(’:eore;tri(c::eg. der for an
1-1308. Election wards. , 1-1320. Initiative and referendum process.
1-1309. Multilingual election materials. 1-1321. Recall process
1-1310. Board independent agency; facilities; ].3399 Tsmeliness of action

seal. ) o ’

1-1323. Severability.

1-1311. Voter. 1-1324. Issuance of rules and regulations.

1-1312. Qualifications of candidates and elec: 1 1395  Applicability of § 1-1320 to initiative

tors; nomination and election of petitions circulated on or after Oc¢-

Delegate, Mayo.r, Chairman, tober 1, 1978, and before June 7,
members of Council, and members 1979

of Board of Education; petition re- 1-1326. Effoctive date,
quirements; arrangement of bal-

lot. Subchapter 1I. Election Area Boundaries.
1-1313. Secrecy required; place of voting;

watchers; challenged ballots; as-  1-1331. Establishment of ward task forces on

sistance in marking ballot or oper- Advisory Neighborhood Commis-

ating voting machine; more than 1 sions.

vote prohibited; unopposed candi-  1-1332. Report of ward task forces.

dates; availability of regulations 1-1333. Adoption of election ward boundaries

at polling place; deposit, inspec- effective January 1, 1992.

tion, and destruction of ballots. 1-1334. Residency requirement.

Subchapter I. General Provisions.

§ 1-1301. Election of electors.

In the District of Columbia electors of President and Vice President of the
United States, the Delegate to the House of Representatives, the members of
the Board of Education, the members of the Council of the District of
Columbia, the Mayor and the following officials of political parties in the
District of Columbia shall be elected as provided in this subchapter:

(1) National committeemen and national committee women;

(2) Delegates to conventions and conferences of political parties including
delegates to nominate candidates for the Presidency and Vice Presidency of the
United States: Provided, that all elections for delegates to conventions and
conferences of political parties, upon the request of the said party, shall be
scheduled at the same time as primary, general, or special elections already
scheduled for other purposes;
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(3) Alternates to the officials referred to in paragraphs (1) and (2) of this
section, where permitted by political party rules; and

(4) Such members and officials of local committees of political parties as
may be designated by the duly authorized local committees of such parties for
election at large or by ward in the District of Columbia. (Aug. 12, 1955, 69 Stat.
699, ch. 862, § 1; Oct. 4, 1961, 75 Stat. 817, Pub. L. 87-389, § 1(1); Apr. 22,
1968, 82 Stat. 103, Pub. L. 90-292, § 4(1); Sept. 22, 1970, 84 Stat. 853, Pub. L.
91-405, title II, § 205(e)(1); Dec. 23, 1971, 85 Stat. 788, Pub. L. 92-220, § 1(1);
1973 Ed., § 1-1101; Dec. 24, 1973, 87 Stat. 832, Pub. L. 93-198, title VII,
§ 751(1); Aug. 18, 1978, D.C. Law 2-101, § 2, 256 DCR 257, Mar. 16, 1982, D.C.

Law 4-88, § 2(a), 29 DCR 458.)

Section references. — This section is re-
ferred to in §§ 1-113, 1-1312, 1-1314, 1-1421,
and 1-1431.

Legislative history of Law 2-101, — Law
2-101 was introduced in Council and assigned
Bill No. 2-218, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
May 2, 1978 and May 18, 1978, respectively.
Signed by the Mayor on June 15, 1978, it was
assigned Act No. 2-207 and transmitted to both
Houses of Congress for its review.

Legislative history of Law 4-88. — Law

§ 1-1302. Definitions.

For the purposes of this subchapter:

4-88, the “District of Columbia Election Code of
1955,” was introduced in Council and assigned
Bill No. 4-271, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
November 24, 1981 and December 8, 1981,
respectively. Signed by the Mayor on January
20, 1982, it was assigned Act No. 4-142 and
transmitted to both Houses of Congress for its
review.

Cited in Stevenson v. District of Columbia
Bd. of Elections & Ethics, App. D.C., 683 A.2d
1371 (1996}.

(1) The term “District” means the District of Columbia.
(2) Except as provided in paragraph (7} of this section, the term “qualified
elector” means a citizen of the United States:
(A) Who resides or is domiciled in the District, has maintained his or
her residence in the District for at least 30 days preceding the next election,
and who does not claim voting residence or right to vote in any state or

territory;

(B) Who is, or will be on the day of the next election, 18 years old; and
(C) Who is not mentally incompetent as adjudged by a court of compe-

tent jurisdiction.

(3) The term “Board” means the District of Columbia Board of Elections

and Ethics provided for by § 1-1303.

(4) The term “ward” means an election ward established by the Council.
(5) The term “Board of Education” means the Board of Education of the

District.

(6) The term “Delegate” means the Delegate to the House of Representa-

tives from the District of Columbia.

(7XA) Any person in the District of Columbia who has been convicted of a
crime in the United States which is a felony in the District of Columbia, may
be a qualified elector, if otherwise qualified, at the end of his incarceration.
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(B) For the purposes of this paragraph, the term “felony” shall include
any crime committed in the District of Columbia referred to in § 1-1318 or
§ 1-1457 or § 1-1471.

(C) Nothing in this paragraph shall be construed to grant a pardon or
amnesty to any person.

(8) The term “Council” or “Council of the District of Columbia” means the
Council of the District of Columbia established pursuant to the District of
Columbia Self-Government and Governmental Reorganization Act.

(9) The term “Mayor” means the Office of Mayor of the District of
Columbia established pursuant to the District of Columbia Self-Government
and Governmental Reorganization Act.

(10) The term “initiative” means the process by which the electors of the
District of Columbia may propose laws (except laws appropriating funds) and
present such proposed laws directly to the registered qualified electors of the
District of Columbia for their approval or disapproval.

{11) The term “referendum” means the process by which the registered
qualified electors of the District of Columbia may suspend acts, or some part or
parts of acts, of the Council of the District of Columbia (except emergency acts,
acts levying taxes, or acts appropriating funds for the general operating
budget) until such acts or part or parts of acts have been presented to the
registered qualified electors of the District of Columbia for their approval or
rejection.

(12) The term “recall” means the process by which the registered qualified
electors of the District of Columbia may call for the holding of an election to
remove or retain an elected official of the District of Columbia (except the
Delegate to Congress for the District of Columbia) prior to the expiration of his
or her term.

(13) The term “elected official” means the Mayor, the Chairman and
members of the Council, the President and members of the Board of Education,
the Delegate to Congress for the District of Columbia, and advisory neighbor-
hood commissioners of the District of Columbia.

(14) The term “printed” shall include any document preduced by letter-
press, offset press, photo reproduction, multilith, or other mass reproduction
means.

(15) The term “proposer” means one or more of the registered qualified
electors of the District of Columbia, including any entity, the primary purpose
of which is the success or defeat of a political party or principle, or any question
submitted to vote at a public election by means of an initiative, referendum or
recall as authorized in amendments numbered 1 and 2 to Title IV of the
District of Columbia Self-Government and Governmental Reorganization Act
(D.C. Code, §§ 1-281 to 1-295). Such entities shall be treated as a political
committee as defined in § 1-1401(5), for the purposes of this act.

(16)(A) The term “residence”, for purposes of voting, means the principal
or primary home or place of abode of a person. Principal or primary home or
place of abode is that home or place in which the person’s habitation is fixed
and to which a person, whenever he or she is absent, has the present intention
of returning after a departure or absence therefrom, regardless of the duration
of the absence.
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(B) In determining what is a principal or primary place of abode of a
person the following circumstances relating to the person may be taken into
account:

(i) Business pursuits;

{i1) Employment;

(iit) Income sources;

(iv) Residence for income or other tax purposes;
(v) Residence of parents, spouse, and children;
(vi} Leaseholds;

(vii) Situs of personal and real property; and
{viii) Motor vehicle registration.

(C) A qualified elector who has left his or her home and gone into
another state or territory for a temporary purpose only shall not be considered
to have lost his or her residence in the District.

(D) If a qualified elector moves to another state or territory with the
intention of making it his or her permanent home, he or she shall notify the
Board, in writing, and shall be considered to have lost residence in the District.

(E) No person shall be deemed to have gained or lost a residence by
reason of absence while employed in the service of the District or the United
States governments, while a student at any institution of learning, while kept
at any institution at public expense, or while absent from the District with the
intent to have the District remain his or her residence. If a person is absent
from the District, but intends to maintain residence in the District for voting
purposes, he or she shall not register to vote in any other state or territory
during his or her absence.

(17) The term “voter registration agency” means an office designated under
§ 1-1311(d)1) and the National Voter Registration Act of 1993 to perform voter
registration activities,

(18) The term “application distribution agency” means an agency desig-
nated under § 1-1311(d)(14) in whose office or offices mail voter registration
applications are made available for general distribution to the public.

(19) The term “duly registered voter” means a registered voter who resides
at the address listed on the Board’s records.

(20) The term “registered qualified elector” means a registered voter who
resides at the address listed on the Board’s records.

(21) The term “qualified registered elector” means a registered voter who
resides at the address listed on the Board’s records. (Aug. 12, 1955, 6% Stat.
699, ch. 862, § 2; Oct. 4, 1961, 75 Stat. 820, Pub. L. 87-389, § 1(26); Apr. 22,
1968, 82 Stat. 103, Pub. L. 90-292, § 4(2); Sept. 22, 1970, 84 Stat. 849, Pub. L.
91-405, title II, §§ 203(a), 205(a); Dec. 23, 1971, 85 Stat. 788, Pub. L. 92-220,
§ 1(2)-(4); 1973 Ed., § 1-1102; Aug. 14, 1973, 87 Stat. 311, Pub. L. 93-92,
§ 1(1); Dec. 24, 1973, 87 Stat. 832, Pub. L. 93-198, title VIL, § 751(2); Aug. 14,
1974, 88 Stat. 458, Pub. L. 93-376, title 111, § 306(a); Sept. 2, 1976, D.C. Law
1-79, title I, § 102(1), title VI, § 602, 23 DCR 2050; Apr. 23, 1977, D.C. Law
1-1286, title ITI, § 301(a), (b), 24 DCR. 2372; June 7, 1979, D.C. Law 3-1, § 2(a),
25 DCR 9454; Mar. 16, 1982, D.C. Law 4-88, § 2(b), 29 DCR 458; Aug. 2, 1983,
D.C. Law 5-17, § 6(a), 30 DCR 3196; Sept. 22, 1994, D.C. Law 10-173, § 2(a),
41 DCR 5154; July 25, 1995, D.C. Law 11-30, § 2(a), 42 DCR 1547.)
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Cross references. — As to establishment of
election wards by Council, see § 1-1308.

Section references. — This section is re-
ferred to in §§ 1-260, 1-401, 1-1311, and 31-
101.

Legislative history of Law 1-79. — Law
1-79 was introduced in Council and assigned
Bill No. 1-120, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
May 3, 1976 and May 18, 1976, respectively.
Signed by the Mayor on June 18, 1978, it was
assigned Act No. 1-131 and transmitted to both
Houses of Congress for its review.

Legislative history of Law 1-126. — Law
1-126 was introduced in Council and assigned
Bill No. 1-364, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
November 22, 1976 and December 7, 1976,
respectively. Enacted without signature by the
Mayor on January 25, 1977, it was assigned Act
No. 1-225 and transmitted to both Houses of
Congress for its review,

Legislative history of Law 3-1. -~ Law 3-1
was introduced in Council and assigned Bill
No. 3-2, which was referred to the Committee
on Government Operations. The Bill was
adopted on first and second readings on March
13, 1979 and March 27, 1979, respectively.
Signed by the Mayor on April 10, 1979, it was
assigned Act No. 3-18 and transmitted to both
Houses of Congress for its review.

Legislative history of Law 4.88. — See
note to § 1-1301.

Legisiative history of Law 5-17. — Law
5-17 was introduced in Council and assigned
Bill No. 5-11, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first, amended first and second
readings on April 26, 1983, May 10, 1983 and
May 24, 1983, respectively. Signed by the
Mayor on June 9, 1983, it was assigned Act No.
5-34 and transmitted to both Houses of Con-
gress for its review.

Legislative history of Law 10-173. — Law
10-173, the “National Voter Registration Act
Conforming Amendment Act of 1994, was in-
troduced in Council and assigned Bill No. 10-
572, which was referred to the Committee on
Government Operations. The Bill was adopted
on first and second readings on June 21, 1994,
and July 5, 1994, respectively. Signed by the
Mayor on 10-293, it was assigned Act No. 10-
293 and transmitted to both Houses of Con-
gress for its review. D.C. Law 10-173 became
effective on September 22, 1994.

Legislative history of Law 11-30. — Law
11-30, the “Technical Amendments Act of 1995,”
was introduced in Council and assigned Bill
No. 11-58, which was referred to the Committee
of the Whole. The Bill was adopted on first and
second readings on February 7, 1995, and

§ 1-1302

March 7, 1995, respectively. Signed by the
Mayor on March 22, 1995, it was assigned Act
No. 11-32 and transmitted to both Houses of
Congress for its review. D.C. Law 11-30 became
effective on July 25, 1995.

References in text. — “The District of Co-
lumbia Self-Government and Governmental
Reorganization Act,” referred to in paragraphs
(8) and (9), is the Act of December 24, 1973, 87
Stat. 774, Pub. L. 93-198.

The Naticnal Voter Registration Act, referred
to in (17), is classified at Pub. L. 103-31, May
20, 1993, 107 Stat. 77.

No federal jurisdiction found. — Federal
district court lacked jurisdiction to determine
whether the registration of student voters who
consider their permanent residence to be out-
side the District violates D.C. law. Scolaro v.
Dist. of Columbia Bd. of Elections, 946 F. Supp.
80 (D.D.C. 1996).

Proposers. — The proviston requiring the
proposer to be a resident of the district and a
qualified elector cannot be reasonably con-
strued torequire the Board to begin the process
all over again when a qualified elector is avail-
able to substitute for the propeser who had
moved away; to construe the statute to so
require would place unwarranted and disfa-
vored impediments on the right to vote and
would do so for purely technical reasons.
Stevenson v. Distriet of Columbia Bd. of Elec-
tions & Ethics, App. D.C., 683 A.2d 1371 (1996).

Residency. — Where Board of Elections and
Ethics tock extraordinary action in depriving
petitioner of her electoral victory and the voters
of the Advisory Neighborhood Cemmission of
their chosen representative on the grounds of
petitioner’s nomadic residence, it was obligated
to state with clarity the reasoning behind its
decision. Williams-Godfrey v. District of Colum-
bia Bd. of Elections, App. D.C., 570 A.2d 737
(1990).

Notice of residency requirement. — Even
though the Board’s voter registration form fails
to use the words “resides or is domiciled,” the
form nevertheless complies with § 1-1311 in
that it puts a prospective voter on notice that he
or she must be a D.C. resident as defined by
law. Scolaro v. District of Columbia Bd. of
Elections & Ethics, App. D.C., 691 A2d 77
(1997).

Jurisdiction of the courts. — Proposed
initiative creating an Office of Public Advocate
for Assessments and Taxation with authority to
appeal tax assessments by Mayor to Superior
Court and Court of Appeals did not expand the
jurisdiction of the courts in violation of § 1-
233(a)4). Hessey v. Burden, App. D.C., 584
A.2d 1 (1990).

Cited in Smith v, United States, 361 F.2d 74
(D.C. Cir., 1966); Convention Ctr. Referendum
Comm, v. Distriet of Columbia Bd, of Elections
& Ethies, App. D.C., 441 A.2d 871 (1980), aff’d
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on rehearing, App. D.C,, 441 A.2d 889 (1981);
Dankman v. District of Columbia Bd. of Elec-
tions & Ethics, App. D.C., 443 A.2d 507 (1981);
District of Columbia Bd. of Elections & Ethics v.
Jones, App. D.C, 495 A2d 752 (1985);

ADMINISTRATION

tions & Ethics, App. D.C., 611 A.2d 529 (1992);
Hessey v. Burden, App. D.C., 615 A.2d 562
(1992); Bates v. District of Columbia Bd. of
Elections & Ethics, App. D.C., 625 A.2d 891
(1993).

Lawrence v. District of Columbia Bd. of Elec-

§ 1-1303. Board of Elections and Ethics — Created; com-
position; term of office; vacancies; reappoint-
ment; designation of Chairman [Charter Pro-
vision].

(a) There is created a District of Columbia Board of Elections and Ethics
(hereafter in this subchapter referred to as the “Board”), to be composed of 3
members, no more than 2 of whom shall be of the same political party,
appointed by the Mayor, with the advice and consent of the Council. Members
shall be appointed to serve for terms of 3 years, except the members 1st
appointed under this subchapter. One member shall be appointed to serve for
a 1-year term, 1 member shall be appointed to serve for a 2-year term, and 1
member shall be appointed to serve for a 3-year term, as designated by the
Mayor.

(b) Any person appointed to fill a vacancy on the Board shall be appointed
only for the unexpired term of the member whose vacancy he or she is filling.

{c} Amember may be reappointed, and, if not reappointed, the member shall
serve until his successor has been appointed and qualifies.

(d) The Mayor shall, from time to time, designate the Chairman of the
Board. (Aug. 12, 1955, 69 Stat. 699, ch. 862, § 3; Oct. 4, 1961, 75 Stat. 817,
Pub. L. 87-389, § 1(2); 1973 Ed., § 1-1103; Dec. 24, 1973, 87 Stat. 809, Pub. L.
93-198, title IV, § 491; Aug. 14, 1974, 88 Stat. 458, Pub. L. 93-376, title III,
§ 306(a); Sept. 2, 1976, D.C. Law 1-79, title I, § 102(2), 23 DCR 2050; Apr. 23,
1977, D.C. Law 1-128, title IV, § 402, 24 DCR 2372; Aug. 18, 1978, D.C. Law
2.101, § 2, 25 DCR 257; Mar. 16, 1982, D.C. Law 4-88, § 2(c), (p), (), 29 DCR

458.)

Charter provisions, — This section of the
D.C. Code is § 491 of the District Charter as
enacted by Title IV of the District of Columbia
Self-Government and Governmental Reorgani-
zation Act, December 24, 1973, 87 Stat. 820,
Pub. L. 93-198. The District of Columbia Self-
Government and Governmental Reorganiza-
tion Act is set out in its entirety in Volume 1.

Cross references. — As to establishment of
Office of Director of Campaign Finance, see
§ 1-1431.

Section references. — This section is re-
ferred to in §§ 1-299.2, 1-633.7, 1-1302, and
1-1462,

Legislative history of Law 1-79. — See
note to § 1-1302.

Legislative history of Law 1-126. — See
note to § 1-1302.

Legislative history of Law 2-101. — See
note to § 1-1301.

Legislative history of Law 4-88, — See
note to § 1-1301.

Change in government. — This section
originated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
Relating to the Establishment of the District of
Celumbia and its Various Forms of Governmen-
tal Organization in Volume 1). Section 401 of
Reorganization Plan No. 3 of 1967 (see Reorga-
nization Plans in Volume 1) transferred all of
the functions of the Board of Commissioners
under this section to a single Commissioner.
The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C. Code, § 1-211), abolished the
District of Columbia Council and the Office of
Commissioner of the District of Columbia.
These branches of government were replaced
by the Council of the District of Columbia and
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the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ Tl4(a) of such Act (D.C. Code, § 1-213(a)),
appropriate changes in terminoclogy were made

§ 1-1304

in the amendment to this section made by the
Act of December 24, 1973, 87 Stat. 809, Pub. L.
93-198.

Cited in Dankman v. District of Columbia

in this section.
Definitions applicable. -— The definitions
contained in § 1-202 apply to terms appearing

Bd. of Elections & Ethics, App. D.C., 443 A.2d
507 (1981).

§ 1-1304. Same — Qualifications; prohibited activities;:
compensation; removal; time for filling va-
cancy.

(a) No person shall be a member of the Board unless he or she qualifies as
an elector and resides in the District. No person may be appointed to the Board
unless he or she has resided in the District continuously since the beginning of
the 3-year period ending on the day he or she is appointed. Members of the
Board shall hold no other paid office or employment in the District government
and shall hold no active office, position or employment in the federal govern-
ment. Not more than 2 members shall be members of the same political party.

{b) No person, while a member of the Board, shall;

(1) Campaign for any other public office;

(2) Hold any office in any political party or political committee;

{3) Participate in or contribute to any political campaign of any candidate
in any election held under this chapter;

(4) Actin his or her capacity as a member, to directly or indirectly attempt
to influence any decision of a District government agency, department, or
instrumentality relating to any action which is beyond the jurisdiction of the
Board; or

(5) Be convicted of having committed a felony in the District of Columbia;
or if the crime is committed elsewhere, conviction of such offense as would be
a felony in the District of Columbia.

{c)(1) Each member of the Board, excluding the Chairman, shall receive
compensation, as provided in § 1-612.8, while actually in the service of the
Board, not to exceed the sum of $12,500 per annum.

(2) The Chairman of the Board shall receive compensation, as provided in
§ 1-612.8, while actually in the service of the Board, not to exceed the sum of
$26,500 per annum,

(d)1) The Mayor may remove any member of the Board who engages in any
activity prohibited by subsection (a) or (b) of this section, and appoint a new
member to serve until the expiration of the term of the member so removed.
When the Mayor believes that any member has engaged in any such activity he
or she shall notify such member, in writing, of the charge against him or her
and that such member has 7 days in which to request a hearing before the
Council on such charge. If such member fails to request a hearing within 7
days after receiving such notice then the Mayor may remove such member and
appoint a new member.

(2) The hearing requested by a member may be either open or closed, as
requested by such member. In the event such hearing is closed, the vote of the
Council as a result of such hearing shall be taken at an open meeting of the
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Council. The Council shall begin such hearings within 60 calendar days after
receiving notice from the Mayor indicating that a member has requested such
a hearing. If two-thirds of the Council vote to remove such member then such
member shall be removed.

{e) Any vacancy occurring on the Board shall be filled within 45 days after
the oceurrence of such vacancy, excluding Saturdays, Sundays, and holidays.
{Aug. 12, 1955, 69 Stat. 699, ch. 862, § 4; Sept. 22, 1970, 84 Stat. 854, Pub. L.
91-405, title II, § 205(1); Dec. 23, 1971, 85 Stat. 794, Pub, L. 92-220, § 1(26);
1973 Ed., § 1-1104; Aug. 14, 1974, 88 Stat. 471, Pub. L. 93-378, title VII,
§ 706(b); Sept. 2, 1976, D.C. Law 1-79, title I, § 102(3), (4), 23 DCR 2050; Apr.
23, 1977, D.C. Law 1-126, title I, § 103(a), title IV, § 402, 24 DCR 2372; Mar.
10, 1978, D.C. Law 2-50, § 2, 24 DCR 4806; Aug. 18, 1978, D.C. Law 2-101,
§ 2,25 DCR 257; Mar. 3, 1979, D.C. Law 2-139, § 3205(v), 25 DCR 5740; Aug.
7, 1980, D.C. Law 3-81, § 2(gg), 27 DCR 2632; Mar. 16, 1982, D.C. Law 4-88,
§ 2(n), (q), (s), 29 DCR 458.)

Cross references. — As to effective date of
D.C. Law 2-139, see § 1-637.1.

Section references. — This section is re-
ferred to in § 1-637.1.

Legislative history of Law 1.79, — See
note to § 1-1302.

Legislative history of Law 1-126, — See
note to § 1-1302.

Legislative history of Law 2-50. — Law
2-50 was introduced in Council and assigned
Bill No. 2-153, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
October 25, 1977 and November 8, 1977, re-
spectively. There being no action by the Mayor,
it was assigned Act No. 2-106 and transmitted
to both Houses of Congress for its review.

Legislative history of Law 2-101, — See
note to § 1-1301.

Legislative history of Law 2-139. — Law
2-139 wags introduced in Council and assigned

Bill No. 2-10, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
October 17, 1978 and October 31, 1978, respec-
tively. Signed by the Mayor on November 22,
1978, it was assigned Act No. 2-300 and trans-
mitted to both Houses of Congress for its re-
view.

Legislative history of Law 3-81. — Law
3-81 was introduced in Council and assigned
Bill No. 3-236, which was referred to the Com-
mittee of the Whole, The Bill was adopted on
first and second readings on April 22, 1980 and
May 20, 1980, respectively. Signed by the
Mayor on June 4, 1980, it was assigned Act No.
3-195 and transmitted to both Houses of Con-
gress for its review.

Legislative history of Law 4-88. — See
note to § 1-1301.

§ 1-1305. Same — Occupying another office; compensation
from other sources.

(a) Except as provided in this subchapter, no person shall be ineligible to
serve or to receive compensation as a member of the Board because he occupies
another office or position or because he receives compensation (including
retirement compensation) from another source.

(b} The right to another office or position or to compensation from another
source otherwise secured to such a person under the laws of the United States
shall not be abridged by the fact of his service or receipt of compensation as a
member of such Board, if such service does not interfere with the discharge of
his duties in such other office or position. (1973 Ed., § 1-1104a; Dec. 24, 1973,
87 Stat. 822, Pub. L. 93-198, title VII, § 733; Aug. 14, 1974, 88 Stat. 458, Pub.
L. 93-378, title III, § 306(a); Mar. 16, 1982, D.C. Law 4-88, § 2(0), 29 DCR
458.)
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Section references. — This section is re- Legislative history of Law 4-88. — See
ferred to in § 1-637.1. note to § 1-1301.

§ 1-1306. Same — Duties.

(a) The Board shali:

{1} Maintain a registry, keeping it accurate and current;

(2) Take whatever action is necessary and appropriate to actively locate,
identify, and register qualified voters;

{3) Conduct elections;

{4) Provide for recording and counting votes by means of ballots or
machines or both;

(5) Publish in the District of Columbia Register no later than 45 days
before each election held under this subchapter, a fictitious name sample
design and layout of the ballot to be used in the election. This requirement
shall not apply to any special election to fill a vacaney in an Advisory
Neighborhood Commission single-member district;

(6) Publish in 1 or more newspapers of general circulation in the District,
a sample copy of the official ballot to be used in any such election, provided,
however, nothing contained herein shall require the publication of a sample
copy of the official ballots to be used in the advisory neighborhood commissions’
elections;

(7) Publish in the District of Columbia Register on the 3rd Friday of every
month, the total number of qualified electors registered to vote in the District
as of the last day of the month preceding publication. Such notice shall be
broken down by ward and political party affiliation, where applicable, and
shall list the total number of new registrants, party changes, cancellations,
changes of names, and/or addresses processed under each category;

(8) Divide the District into appropriate voting precinets, each of which
shall contain at least 350 registered persons; draw precinct lines within
election wards created by the Council, subject to the approval of the Council,
in whole or in part, by resolution;

(9) Operate polling places;

(10) Develop and administer procedures for absentee registration and
voting in any election held under this subchapter by any person included
within the categories referred to in paragraph (1), (2), or (3) of § 101 of the
Federal Voting Assistance Act of 1955 (69 Stat. 584);

(11) Certify nominees and the results of elections;

(12) Take all reasonable steps to inform all residents and voters of
elections and means of casting votes therein;

(13) Take all reasonable steps to register overseas citizen voters as
provided by the Overseas Citizens Voting Rights Act of 1975 (89 Stat. 1143);

(14) Issue such regulations and expressly delegate authority to officials
and employees of the Board (such delegations of authority only to be effective
upon publication in the District of Columbia Register) as are necessary to carry
out the purposes of this subchapter, Chapter 14 of this title, and related acts
requiring implementation by the Board. The regulations authorized by this
paragraph include those necessary to: Determine that candidates meet the
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statutory qualifications for office; define the form of petitions; establish rules
for the circulation and filing of petitions; establish criteria to determine the
validity of signatures on petitions; and provide for the registration of any
political party seeking to nominate directly candidates in any general or
special election;

{15) Take reasonable steps to facilitate voting by blind, physically hand-
icapped, and developmentally disabled persons, qualified to vote under this
chapter, and to authorize such persons to cast a ballot with the assistance of a
person of their own choosing; and

(16) Perform such other duties as are imposed upon it by this subchapter.

{b)(1) The Board shall, on the 1st Tuesday in May of each presidential
election year, conduct a presidential preference primary election within the
District of Columbia in which the registered qualified voters therein may
express their preference for candidates of each political party of the District of
Columbia for nomination for President.

(2) No person shall be listed on the ballot as a candidate for nomination
for President in such primary unless there shall have been filed with the Board
no later than 60 days before the date of such presidential primary election a
petition on behalf of his or her candidacy signed by at least 1,000, or 1%,
whichever is less, of the qualified electors of the District of Columbia who are
registered under § 1-1311, and of the same political party as the nominee.

(3)(A) Candidates for delegate and alternates where permitted by politi-
cal party rules to a particular political party national convention convened to
nominate that party’s candidate for President shall be listed on the ballot of the
presidential preference primary held under this chapter as:

(1) Full slates of candidates for delegates supporting a candidate for
nomination for President if there shall have been filed with the Board, no later
than 60 days before the date of such presidential primary, a petition on behalf
of such slate’s candidacy signed by the candidates on the slate, and by at least
1,000, or 1%, whichever is less, of the qualified electors of the District of
Columbia who are registered under § 1-1311 and are of the same political
party as the candidates on such slate;

(ii} Full slates of candidates for delegates not committed to support
any named candidate for nomination for President if there shall have been
filed with the Board, no later than 60 days before the date of such presidential
primary, a petition on behalf of such slate’s candidacy, signed by the candidates
on the slate and by at least 1,000, or 1%, whichever is less, of the qualified
electors of the District of Columbia who have registered under § 1-1311 and
are of the same political party as the candidates on such slate;

(ii1) An individual candidate for delegate supporting a candidate for
nomination for President if there shall have been filed with the Board, no later
than 60 days before the date of such presidential primary, a petition on behalf
of such candidate, signed by the candidate and by at least 1,000, or 1%,
whichever is less, of the qualified electors of the District of Columbia who have
registered under § 1-1311 and are of the same political party as the candidate;
or

(iv) An individual not committed to support any named candidate for
nomination for President if there shall have been filed with the Board, no later
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than 60 days before the date of such presidential primary, a petition on behalf
of such candidate, signed by the candidate and by at least 1,000, or 1%,
whichever is less, of the qualified electors of the District of Columbia who have
registered under § 1-1311 and are of the same political party as the candidate.

(B) No candidate for delegate or alternate may be listed on the ballot
unless such candidate was properly selected according to the rules of his
political party relating to the nomination of candidates for delegate or
alternate.

(C) The governing body of each eligible party shall file with the Board,
no later than 180 days prior to the presidential preference primary election:

(i) Notification of that party’s intent to conduct a presidential prefer-
ence primary; and

(ii) A plan for the election detailing the procedures to be followed in
the selection of individual delegates and alternates to the convention of that
party, including procedures for the selection of committed and uncommitted
delegates.

(4} The Board shall:

{A) Arrange the ballot for the presidential preference primary so as to
enable each voter to indicate his or her choice for presidential nominee and for
the slate of delegates and alternates pledged to support that prospective
nominee with 1 mark, and provide an alternative to vote for individual
delegates or uncommitted slates of delegates; and

(B) Clearly indicate on the ballot the candidate for nomination for
President which a slate or candidate for delegate supports, or name of the
person who shall manage an uncommitted slate of delegates.

(5) The delegates and alternates, of each political party in the District of
Columbia to the national convention of that party convened for the nomination
of that party for President, elected in accordance with this subchapter, shall
only be obliged to vote for the candidate whom he or she has been selected to
represent in accordance with properly promulgated rules of the political party,
on the 1st ballot cast at the convention for nominees for President, or until
such time as such candidate to whom the delegate is committed withdraws his
candidacy, whichever 1st occurs.

(c) Each member of the Board and persons authorized by the Board may
administer oaths to persons executing affidavits pursuant to § 1-1312. It may
provide for the administering of such other oaths as it considers appropriate to
require in the performance of its functions.

(d) The Board may permit either persons temporarily absent from the
District or persons physically unable to appear personally at an official
registration place to register for the purpose of voting in any election held
under this subchapter.

(e)1) The Board shall select, employ, and fix the compensation for an
Executive Director and such staff the Board deems necessary, subject to the
pay limitations of § 1-612.16. The Executive Director shall serve at the
pleasure of the Board. The Board, at the request of the Director of Campaign
Finance, shall provide employees, subject to the compensation provisions of
this paragraph, as requested to carry out the powers and duties of the Director.
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Employees assigned to the Director shall, while so assigned, be under the
direction and control of the Director and may not be reassigned without the
concurrence of the Director.

(2) No provision of this subchapter shall be construed as permitting the
Board to appoint any personnel who are not full-time paid employees of the
Board to preliminarily determine alleged violations of the law affecting
elections, conflicts of interest, or lobbying.

{3) The Board may appoint a General Counsel to serve at the pleasure of
the Board. The General Counsel shall be entitled to receive compensation at
the same rate as the Executive Director of the Board and shall be responsible
solely to the Board. The General Counsel shall perform such duties as may be
delegated or assigned to him or her by rule or order of the Board.

(1) The Board shall prescribe such regulations as may be necessary to
ensure that all persons responsible for the proper administration of this
subchapter maintain a position of strict impartiality and refrain from any
activity which would imply support or opposition to;

(A) A candidate or group of candidates for office in the District of
Columbia; or
(B) Any political party or political committee.

{2) As used in this subsection, the terms “office”, “political party”, and
“political committee” shall have the same meaning as that prescribed in
§ 1-1401.

(g) Notwithstanding provisions of the District of Columbia Administrative
Procedure Act (D.C. Code, § 1-1501 et seq.), the Board may hear any case
brought before it under this subchapter or under Chapter 14 of this title by 1
member panels. An appeal from a decision of any such 1 member panel may be
taken to either the full Board or to the District of Columbia Court of Appeals,
at the option of any adversely affected party. If appeal is taken directly to the
District of Columbia Court of Appeals, the decision of a 1 member panel shall
be, for purposes of such appeal, considered to be a final decision of the Board.
If an appeal is taken from a decision of a 1 member panel to the full Board, the
decision of the 1 member panel shall be stayed pending a final decision of the
Board. The Board may, upon a vote of the majority of its members, hear de novo
all issues of fact or law relating to an appeal of a decision of a 1 member panel,
except the Board may decide to consider only the record made before such 1
member panel. A final decision of the full Board, relating to an appeal brought
to it from a 1 member panel, shall be appealable to the District of Columbia
Court of Appeals in the same manner and to the same extent as all other final
decisions of the Board. (Aug. 12, 1955, 69 Stat. 700, ch. 862, § 5; Oct. 4, 1961,
75 Stat. 817, Pub. L. 87-389, § 1(3), (4), (5), (6); Apr. 22, 1968, B2 Stat. 103,
Pub. L. 90-292, § 4(3); Dec. 23, 1971, 85 Stat. 789, Pub. L. 92-220, § 1(5)-(7),
(28), (29); 1973 Ed., § 1-1105; Aug. 14, 1973, 87 Stat. 311, Pub. L. 93-92,
§ 12)-(7); Jan. 3, 1975, 88 Stat. 2177, Pub. L. 93-635, § 13; Dec. 16, 1975, D.C.
Law 1-37, § 2(1), (2), 22 DCR 3426; Dec. 16, 1975, D.C. Law 1-38, § 4, 22 DCR
3433; Feb. 17, 1976, D.C. Law 1-45, § 2, 22 DCR 4678; Sept. 2, 1976, D.C. Law
1-79, title I, § 102(5), (8), title V, §§ 502, 503, 23 DCR 2050; Apr. 23, 1977, D.C.
Law 1-126, title I, § 103(b), title III, § 301(c)-(f), title IV, § 402, 24 DCR 2372;
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June 28, 1977, D.C. Law 2-12, § 6(), 24 DCR 1442; Aug. 18, 1978, D.C. Law
2-101, § 2, 25 DCR 257; Mar. 3, 1979, D.C. Law 2-139, § 3205(v), 25 DCR
5740, Oct. 8, 1981, D.C. Law 4-35, § 3, 28 DCR 3376; Mar. 16, 1982, D.C. Law
4-88,§ 2(d), (p), (q), 29 DCR 458; July 1, 1982, D.C. Law 4-120, § 2(a), 20 DCR
2064; Aug. 2, 1983, D.C. Law 5-17, § 5(b), 30 DCR 3196; Oct. 9, 1987, D.C. Law
7-36, § 3,34 DCR 5321; Mar. 16, 1988, D.C. Law 7-92, § 3(a)-(c), 35 DCR 716;
Mar. 11, 1992, D.C. Law 9-75, § 2(a), 39 DCR 310.)

Cross references. — As to conduct of elec-
tions to Advisory Neighborhood Commissions,
see §§ 1-257 and 1-260.

As to use of volunteer services, see § 1-304.

As to effective date of D.C. Law 2-139, see
§ 1-637.1.

Section references. — This section is re-
ferred to in §§ 1-257, 1-637.1, 1-1319, and
1-1321.

Temporary amendment of section. —
Section 2 of D.C. Law 12-179 added (h) to read
as follows:

“h)1} The Board, pursuant to regulations of
general applicability, shall have the power to:

“(A) Require by subpoena the attendance
and testimony of witnesses and the production
of all documentary evidence relating to the
execution of the Board’s duties; and

“B) Order that testimony in any proceeding
or investigation be taken by deposition before
any person who is designated by the Board and
has the power to administer oaths and, in these
instances, to compel testimony and the produc-
tion of evidence in the same manner as autho-
rized pursuant to subparagraph (A) of this
paragraph.

“{2) In the case of a refusal to obey a sub-
poena or order of the Board issued pursuant to
this subsection, the Board may petition the
Superior Court of the District of Columbia to
enforce the subpoena or order. Any person fail-
ing to obey the Court’s order may be held in
contempt of court.”

Section 4(b) of D.C. Law 12-179 provided that
the act shall expire after 225 days of its having
taken effect or on the effective date of the
District of Celumbia Board of Elections and
Ethics Subpoena Authority Amendment Act of
1998, whichever occurs first.

Emergency act amendments. — For tem-
porary amendment of section, see § 2 of the
District of Columbia Board of Elections and
Ethics Subpoena Authority Emergency Amend-
ment Act of 1998 (D.C. Act 12-409, July 22,
1998, 45 DCR 5178), see § 2 of the Board of
Elections and Ethics Subpoena Authority Con-
gressional Review Emergency Amendment Act
of 1998 (D.C. Act 12-462, October 28, 1998, 45
DCR 7816), and see § 2 of the Board of Elec-
tions and Ethics Subpoena Authority Congres-
sional Review Emergency Amendment Act of
1999 (D.C. Act 13-2, February 8, 1999, 46 DCR
2286).

Legislative history of Law 1.37. — Law
1-37 was introduced in Council and assigned
Bill No. 1-69, which was referred to the Com-
mittee on Governmental Operations. The Bill
was adopted on first and second readings on
July 29, 1975 and September 9, 1975, respec-
tively. Signed by the Mayor on October 6, 1975,
it was assigned Act No. 1-52 and transmitted to
both Houses of Congress for its review.

Legislative history of Law 1.38. — Law
1-38 was introduced in Council and assigned
Bill No. 1-78, which was referred to the Com-
mittee on Governmental Operations. The Bill
was adopted on first and second readings on
July 29, 1975 and September 9, 1975, respec-
tively. Signed by the Mayor on October 6, 1975,
it was assigned Act No. 1-52 and transmitted to
both Houses of Congress for its review.

Legislative history of Law 1-45. — Law
1-45 was introduced in Council and assigned
Bill No. 1-184, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
October 7, 1975 and October 21, 1975, respec-
tively. Signed by the Mayor on November 7,
1975, it was assigned Act No. 1-65 and trans-
mitted to both Houses of Congress for its re-
view.

Legislative history of Law 1-79. — See
note to § 1-1302.

Legislative history of Law 1.126. — See
note to § 1-1302.

Legislative history of Law 2-12. — Law
2-12 was introduced in Council and assigned
Bill No. 2-87, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
March 22, 1977 and Apnril §, 1977, respectively.
Signed by the Mayor on April 26, 1977, it was
assigned Act No. 2-33 and transmitted to both
Houses of Congress for its review.

Legislative history of Law 2.101, — See
note to § 1-1301.

Legislative history of Law 2-139. — See
note to § 1-1304.

Legislative history of Law 4-35. — Law
4-35 was introduced in Council and assigned
Bill No. 4-229, which was referred to the Com-
mittee of the Whole. The Bill was adopted on
first and second readings on June 16, 1981 and
June 30, 1981, respectively. Signed by the
Mayor on July 20, 1981, it was assigned Act No.
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4-62 and transmitted to both Houses of Con-
gress for its review.

Legislative history of Law 4-88. — See
note to § 1-1301.

Legislative history of Law 4-120. — Law
4-120 was introduced in Council and assigned
Bill No. 4-235, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
April 6, 1982 and April 27, 1982, respectively.
Signed by the Mayor on May 11, 1982, it was
assigned Act No. 4-183 and transmitted to both
Houses of Congress for its review.

Legislative history of Law 5-17. - See
note to § 1-1302.

Legislative history of Law 7-36. -~ Law
7-36 was introduced in Council and assigned
Bill No. 7-221, which was referred to the Com-
mittee of the Whole, The Bill was adopted on
first and second readings on June 16, 1987 and
June 30, 1987, respectively. Signed by the
Mayor on July 23, 1987, it was assigned Act No.
7-64 and transmitted to both Houses of Con-
greas for its review.

Legislative history of Law 7-92. — Law
7-92 was introduced in Council and assigned
Bill No. 7-321, which was referred to the Com-
mittee on Government QOperations. The Bill
was adopted on first and second readings on
December 8, 1987 and January 5, 1988, respec-
tively. Signed by the Mayor on January 25,
1988, it was assigned Act No. 7-134 and trans-
mitted to both Houses of Congress for its re-
view,

Legislative history of Law 9-76. — Law
9-75 was introduced in Council and assigned
Bill No. 9-242, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
November 5, 1991, and December 3, 1991,
respectively. Signed by the Mayor on January
3, 1992, it was assigned Act No. 9-127 and
transmitted to both Houses of Congress for its
review.

Legislative history of Law 12-178. — Law
12-179, the “Board of Elections and Ethics
Subpeena Authority Temporary Amendment
Act of 1998,” was introduced in Council and
assigned Bill No, 12-686. The Bill was adopted
on first and second readings on June 16, 1998,
and July 7, 1998, respectively. Signed by the
Mayor on July 20, 1998, it was assigned Act No.
12-422 and transmitted to both Houses of Con-
gress for its review. D.C. Law 12-179 became
effective on March 26, 1999.

References in text. — “Section 101 of the
Federal Voting Assistance Act of 1955,” referred
to in (a)(10), was formerly codified at 42 U.S.C.
§ 1973cc, but was repealed by Pub. L. 89-410,
Title I1, § 203, August 28, 1986, 100 Stat. 930.

The “Overseas Citizens Voting Rights Act of
1975,” referred to in (a)(13), was formerly cod-
ified at 42 U.S.C, § 1973dd et seq., but was
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repealed by Pub. L. 99-410, Title II, § 203,
August 28, 1986, 100 Stat. 930.

Precinct boundaries approved. — Pursu-
ant to § 1-1306(a)(8), § 2 of D.C. Law 7-36
approved boundary divisions for Precincts 50,
71, and 112 and the boundary line between
Precincts 11 and 12.

Voting accessibility for the elderly and
handicapped. -~ Public Law 98-435 enacted
the Voting Accessibility for the Elderly and
Handicapped Act.

Adjustments to voting precinet bound-
aries approved. — Pursuant to Resolution
9-120 by the Council of the District of Colum-
bia, The “Precinct Boundary Changes Approval
Resolution of 1991,” the Council of the District
of Columbia disapproved in part, and approved
in part, the adjustments to voting precinct
boundaries as adopted by the Board of Elec-
tions and Ethies on September 6, 1991, to be
effective January 1, 1992: the Council disap-
proved the proposed change in the boundary
between precinct 127 (Ward 2) and precinet 131
(Ward 6); the Council approved all of the re-
maining proposed changes affecting precincts
1,6,6,7,8,11,12, 13, 14, 83, 114, 119, 128, 130,
131, 132, 133, and 134, and a map was included
of such changes.

Change in government. — This section
originated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
Relating to the Establishment of the District of
Columbia and its Various Forms of Governmen-
tal Organization in Volume 1). Section 401 of
Reorganization Plan No. 3 of 1967 {see Reorga-
nization Plang in Volume 1) transferred all of
the functions of the Board of Commissioners
under this section to a single Commissioner.
The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C. Code, § 1-211), abolished the
District of Columbia Council and the Office of
Commissioner of the District of Columbia.
These branches of government were replaced
by the Council of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ 714(a) of such Act (D.C. Code, § 1-213(a)),
appropriate changes in terminology were made
in this section.

Purpose of subsection (g). — Subsection
(g) is a procedural provision meant simply to
authorize the use of one-member panels where
otherwise the full Board would have to sit, and
not to expand the substantive jurisdiction of
this court over direct agency appeals. Lawrence
v. District of Columbia Bd. of Elections & Eth-
ics, App. D.C., 811 A.2d 529 (1992).

Write-in votes for President. — The Board
should exercise its rule-making power to facil-
itate write-in votes for candidates for President
and Vice President. Kamins v. Board of Elec-
tions, App. D.C., 324 A.2d 187 (1974).
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Construction of statute by judge not in-
trusion on Board’s authority. — Where
Judge responded affirmatively to the Board’s
request that he perform the judicial task of
construing the statute, he did not intrude upon
the authority of the Board. Stevenson v. Dis-
trict of Columbia Bd. of Elections & Ethics,
App. D.C., 683 A.2d 1371 (1996).

Cited in Doe v. Martin, 404 F. Supp. 753
(D.D.C. 1975); Hanke v. District of Columbia

§ 1-1308

301 (1976); Foley v. District of Columbia Bd. of
Elections & Ethics, App. D.C., 358 A.2d 305
(1976); Dankman v. District of Columbia Bd. of
Elections & Ethics, App. D.C., 443 A.2d 507
(1981); White v. District of Columbia Bd. of
Elections & Ethics, App. D.C., 537 A.2d 1133
(1988); Scolaro v. Dist. of Columbia Bd. of
Elections, 946 F. Supp. 80 (D.D.C. 1996);
Scolaro v. District of Columbia Bd. of Elections
& Ethics, App. D.C., 691 A.2d 77 (1997).

Bd. of Elections & Ethics, App. D.C., 353 A.2d

§ 1-.1307. Council authority over elections,

Notwithstanding any other provision of this subchapter or of any other law,
the Council shall have authority to enact any act or resolution with respect to
matters involving or relating to elections in the District. (1973 Ed., § 1-1105a;
Dec. 24, 1973, 87 Stat. 836, Pub. L. 93-198, title VII, § 752.)

Section references, — This section is re-
ferred to in §§ 1-208 and 1-637.1.

Definitions applicable. — The definitions
contained in § 1-202 apply to this section.

§ 1-1308. Election wards.

(a)(1) Not later than 10 days after receiving the official report of the federal
decennial census (“census report”) for the District of Columbia (“District”) by
the United States Bureau of the Census, the Mayor shall transmit the census
report to the Council, including all information pertaining to the official total
population of the District and the official population size of each of the census
tracts, census blocks, and election wards in the District.

(2) The Mayor and the District of Columbia Board of Elections and Ethics
(*“Board”™) shall provide the Council with technical and analytical services
necessary for decennial redistricting, including but not limited to, statistical
and demographic analysis of official census data and production of computer-
ized election district maps.

(3) The Mayor and the Board shall make available to the public, at cost,
copies of the census data base and any maps to be used for redistricting in hard
copy or machine readable form.

(b) The Council shall, by act after public hearing, make any adjustment in
the boundaries of election wards that is necessary as a result of population
shifts and changes, not later than 90 days after the Council’s receipt of the
census report, or not later than July 14th of the year in which the census report
is received, whichever is later.

{¢} The Council shall divide the District into 8 compact and contiguous
election wards, each of which shall be approximately equal in population size.

(d) The total District population and the population of the District’s defined
sub-units, as determined by the census report, or any official adjustment of the
census report, shall be the exclusive permissible population data for appor-
tionment of election wards.

(e) The boundaries of each of the 8 election wards shall conform to the
greatest extent possible with the boundaries of the census tracts that are
established by the United States Bureau of the Census.
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(f) No redistricting plan or proposed amendment to a redistricting plan shall
result in district populations with a deviation range more than 10% or a
relative deviation greater than plus-or-minus 5%, unless the deviation results
from the limitations of census geography or from the promotion of a rational
public policy, including but not limited to respect for the political geography of
the District, the natural geography of the District, neighborhood cohesiveness,
or the development of compact and contiguous districts.

(g) No redistricting plan or proposed amendment to a redistricting plan
shall be considered if the plan or amendment has the purpose and effect of
diluting the voting strength of minority citizens.

(h) Any adjustment made less than 180 days prior to a regularly scheduled
election shall not be effective for that election, or, if that election is a primary
election, for the general election following the primary election. (1973 Ed.,
§ 1-1105b; Dec. 16, 1975, D.C. Law 1-38, § 2, 22 DCR 3433; June 23, 1981,
D.C. Law 4-14, § 3, 28 DCR 2132; Mar. 16, 1982, D.C. Law 4-87, § 5(b), 29
DCR 433; Mar. 16, 1982, D.C. Law 4-88, § 2(q), 29 DCR 458; Mar. 10, 1983,
D.C. Law 4-199, § 6, 30 DCR 119; June 22, 1983, D.C. Law 5-13, § 4, 30 DCR

2433; Mar. 8, 1991, D.C. Law 8-240, § 2, 38 DCR 337.)

Section references. — This section is re-
ferred to in §§ 1-637.1, 1-1332, and 1-2603.1.

Legislative history of Law 1-38. — See
note to § 1-1306.

Legislative history of Law 4-14. — Law
4-14 was introduced in Council and assigned
Bill No. 4-97, which was referred to the Com-
mittee on Government Operations. The Bill
was adopted on first and second readings on
April 7, 1981 and April 28, 1981, respectively.
Signed by the Mayor on May 1, 1981, it was
assigned Act No. 4-28 and transmitted to both
Houses of Congress for its review.

Legislative history of Law 4-87, — See
note to § 1-1331.

Legislative history of Law 4-88. — See
note to § 1-1301,

Legislative history of Law 4-199. — Law
4-199 was introduced in Council and assigned
Bill No, 4-427, which was referred to the Com-
mittee on Human Services. The Bill was
adopted on first and second readings on Novem-
ber 16, 1982, and December 14, 1982, respec-
tively. Signed by the Mayor on December 28,
1982, it was assigned Act No. 4-283 and trans-
mitted to both Houses of Congress for its re-
view.

Legislative history of Law 5-13. — Law
5-13 was introduced in Council and assigned
Bill No. 5-158, which was referred to the Com-
mittee of the Whole. The Bill was adopted on
first and second readings on April 12, 1983 and
April 26, 1983, respectively. Signed by the
Mayor on May 4, 1983, it was assigned Act No.
5-27 and transmitted to both Houses of Con-
gress for its review.

Legislative history of Law 8-240. — Law
8-240 was introduced in Council and assigned
Bill No. 8-560, which was referred to the Com-
mittee of the Whole. The Bill was adopted on
first and second readings on December 4, 1990,
and December 18, 1990, respectively. Signed by
the Mayor on December 27, 1990, it was as-
signed Act No. 8-323 and transmitted to both
Houses of Congress for its review.

District boundaries established. — Pur-
suant to § 1-254 and this section, § 2 of D.C.
Law 5-13 established the boundaries of both
Advisory Neighborhood Commission areas and
single-member districts within Advisory Neigh-
borhood Commission areas,

§ 1-1309. Multilingual election materials.

(a) As used in this section, the term “non-English speaking person” shall
mean a person whose native speaking language is a language other than
English, and who continues to use his or her native language as his or her
primary means of oral and written communication.
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(b) In election wards in the District of Columbia in which non-English
speaking persons who speak the same language constitute 5 percent or more of
the eligible voting population, as determined by the Statistical Office of the
District of Columbia government, the Board of Elections and Ethics (herein-
after in this section referred to as the “Board”) shall cause all election
materials, including, but not limited to, ballots, voting instruetions, and voter
pamphlets, to be supplied in both the native language of such non-English
speaking eligible voters and English.

{c) The Board may by regulation adopt lesser percentages of non-English
speaking persons in a particular ward or precinct who would be sufficient to
obtain election materials in a language other than English, and may by
regulation, establish procedures to allow non-English speaking persons to
participate in the electoral process where such non-English speaking persons
do not constitute 5 percent or more of the eligible voting population in 1 ward
or precinct. (1973 Ed., § 1-1105¢; Sept. 2, 1976, D.C. Law 1-79, title IV, §§ 402,
403, 23 DCR 2050; Apr. 23, 1977, D.C. Law 1-126, title IV, § 402, 24 DCR 2372;
Mar. 16, 1982, D.C. Law 4-88, §§ 2(q), 6, 29 DCR 458.)

Section references. — This section is re- Legislative history of Law 1-128. — See
ferred to in § 1-637.1. note to § 1-1302.

Legislative history of Law 1.79. — See Legislative history of Law 4-88, — See
note to § 1-1302. note to § 1-1301.

§ 1-1310. Board independent agency; facilities; seal.

{a) In the performance of its duties, or in matters of procurement the Board
shall not be subject to the direction of any nonjudicial officer of the District,
except as provided in the District of Columbia Government Comprehensive
Merit Personnel Act of 1978 (D.C. Code § 1-601.1 et seq.).

(b) The District government shall furnish to the Board, upon request of the
Board, such space and facilities as are available in public buildings in the
District to be used as registration or polling places, and such records,
information, services, personnel, offices, and equipment, and such other
assistance and facilities as may be necessary to enable the Board properly to
perform its functions. Privately owned space, facilities and equipment may be
rented by the Office of Contracting and Procurement on behalf of the Board for
the registration, polling, and other functions of the Board.

(¢) Subject to the approval of the Mayor of the District of Columbia, the
Board is authorized to adopt and use a seal. (Aug. 12, 1955, 69 Stat. 700, ch.
862, § 6;Oct. 4, 1961, 75 Stat. 817, Pub. L. 87-389, § 1(7); 1973 Ed., § 1-1108;
Mar. 3, 1979, D.C. Law 2-139, § 3205(ggg), 25 DCR 5740; Apr. 12, 1997, D.C.
Law 11-259, § 308, 44 DCR 1423.)

Croas references. — As to effective date of Legislative history of Law 2-139, — See

D.C. Law 2-139, see § 1-637.1. note to § 1-1304.
Section references, — This section is re- Legislative history of Law 11-269. — Law
ferred to in § 1-637.1. 11-259, the “Procurement Reform Amendment

Effect of amendments. — Section 308 of Aet of 1996,” was introduced in Council and
D.C. Law 11-259 inserted “or in matters of assigned Bill No. 11-705, which was referred to
procurement” in {a); and rewrote the second the Committee on Government Qperations. The
sentence in (b). Bill was adopted on first and second readings
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on November 7, 1996, and December 3, 1996,
respectively. Signed by the Mayor on January
3, 1997, it was assigned Act No. 11-526 and
transmitted to both Houses of Congress for its
review, D.C. Law 11-259 became effective on
April 9, 1997.

Change in government. — This section
originated at a time when local government
powers were delegated to a Board of Commis-
sioners of the District of Columbia (see Acts
Relating to the Establishment of the District of
Columbia and its Various Forms of Governmen-
tal Organization in Volume 1). Section 401 of
Reorganization Plan No. 3 of 1967 (see Reorga-
nization Plans in Volume 1) transferred all of

ADMINISTRATION

the functions of the Board of Commissioners
under this section to a single Commissioner.
The District of Columbia Self-Government and
Governmental Reorganization Act, 87 Stat.
818, § 711 (D.C. Code, § 1-211), abolished the
District of Columbia Council and the Office of
Commissioner of the District of Columbia.
These branches of government were replaced
by the Council of the District of Columbia and
the Office of Mayor of the District of Columbia,
respectively. Accordingly, and also pursuant to
§ Tl14(a) of such Act (D.C. Code, § 1-213{a)),
appropriate changes in terminology were made
in this section.

§ 1-1311. Voter.

(a) No person shall be registered to vote in the District of Columbia unless:

(1) He or she meets the qualifications as a qualified elector as defined in
§ 1-1302(2);

(2} He or she executes an application to register to vote by signature or
mark (unless prevented by physical disability) on a form approved pursuant to
subsection (b) of this section or by the Federal Election Commission attesting
that he or she meets the requirements as a qualified elector, and if he or she
desires to vote in party election, this form shall indicate his or her political
party affiliation; and

(3) The Board approves his or her registration application as provided in
subsection (e) of this section.

(b) In administering the provisions of subsection (a)(2) of this section:

{1) The Board shall prepare and use a registration application form that
meets the requirements of the National Voter Registration Act of 1993 and of
the Federal Election Commission, and in which each request for information is
readily understandable and can be satisfied by a concise answer or mark.

(2) Mail-in voter registration application forms approved by the Board
shall be designed to provide an easily understood method of registering to vote
by mail and shall be mailed to the Board with postage prepatd. These forms
shall have printed on them, in bold face type, the penalties for fraudulently
attempting to register to vote pursuant to § 1-1318(a) and the National Voter
Registation Act of 1993.

(3) The Board shall accept any application form that has been
preapproved by the Board for the purpose of voter registration and meets the
requirements of this subsection or has been approved for use by federal
legislation or regulation.

{c)(1)A) Each Bureau of Motor Vehicle Services application (including any
renewal application) shall automatically serve as an application to register to
vote in the District of Columbia, unless the applicant fails to sign the voter
registration portion of the application.

(B) The Bureau of Motor Vehicle Services and the Board shall jointly
develop an application form that shall allow an applicant who wishes to
register to vote to do so by the use of a single form that contains the necessary
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information for voter registration and information required for the issuance,
renewal, or correction of the applicant’s driver’s permit or nondriver’s identi-
fication card in any motor vehicle services office.

(C) The application for voter registration submitted pursuant to this
subsection shall be considered as an update to any previous voter registration.

(D) Any application submitted for the purpose of a change of address or
name accepted by the Bureau of Motor Vehicle Services, pursuant to this
subsection, shall be considered notification to the Board of the change of
address or name unless the applicant states on the combined portion of the
form that the change of address or name is not for voter registration purposes.

(E) The combined portion of the application shall be designed so that
the applicant can:

(i) Clearly state whether the change of address or name is for voter
registration purposes;

(ii) Provide a mailing address, if mail is not received at the residence
address; and

(iii). State whether he or she is a citizen of the United States.

(F) On a separate and distinct portion of the form, to be used for voter
registration purposes, the applicant shall:

(i) Indicate a choice of party affiliation (if any);

(it) Indicate the last address of voter registration (if known); and

(iii) Sign, under penalty of perjury, an attestation, which sets forth
the requirements for voter registration, and states that he or she meets each
of those requirements.

(G) The instructions for completing the form shall also include a
statement that:

(1) If an applicant declines to register to vote, the fact that the
applicant has declined to register will remain confidential and will be used only
for voter registration purposes; and

(ii) If an applicant does register to vote, the office at which the
applicant submits a voter registration application will remain confidential and
will be used only for voter registration purposes.

(H) The deadline for transmission of the voter registration application
to the Board shall be not later than 10 days after the date of acceptance by the
Bureau of Motor Vehicle Services, except that if' a voter registration application
is accepted within 5 days before the last day for registration to vote in an
election, the application shall be transmitted to the Board not later than 5 days
after the date of its acceptance.

(I) An application to register to vote or for change of address, party, or
name shall be considered received by the Board pursuant to § 1-1311(e) on the
date it was accepted by the Bureau of Motor Vehicle Services.

(J) Any form issued by mail for the purposes of correcting or updating
a driver’s permit or nondriver’s identification card shall be designed so that the
individual may state whether the change of address or name is for voter
registration purposes and provide a mailing address, if mail is not received at
the residence address.

(2) The registration application form shall be designed by the Board to
provide an easily understood method of registering to vote by mail and shall be
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mailable to the Board postage prepaid. Such forms shall have printed on them
in bold face type the penalties for fraudulently attempting to register to vote.

(d)(1)(A) Any agency of the District of Columbia government that provides
public assistance or that operates or funds programs primarily engaged in
providing services to persons with disabilities shall be designated as a voter
registration agency.

(B} In addition to the agencies named in subparagraph (A) of this
paragraph, the Senior Citizens Branch of the Department of Recreation and
Parks and the Office on Aging shall be designated as voter registration
agencies.

(C) The Mayor may designate any other executive branch agency of the
District of Columbia government as a voter registration agency by filing
written notice of the designation with the Board.

(D) The District shall cooperate with the Secretary of Defense to
develop and implement procedures for persons to apply to register to vote at
Armed Forces recruitment offices.

(2) The agencies named in paragraphs (1)(A), (B}, and (C) of this subsec-
tion shall:

{A) Distribute with each application for service or assistance, and with
each recertification, renewal, or change of address form relating to the service
or assistance, a voter registration application, unless the applicant, in writing,
declines to register to vote;

(B) Provide assistance to applicants in completing voter registration
application forms, unless the applicant refuses assistance;

(C) Provide the services described in this paragraph at the person’s
home, if a voter registration agency provides services to a person with a
disability at the person’s home; and

(D) Accept completed forms and forward these forms to the Board as
prescribed in this section.

(3) Each voter registration agency shall, on its own application, docu-
ment, or on a separate form, provide to each applicant for service or assistance,
recertification or renewal, or change of address the following information:

(A) The question, “If you are not registered to vote where you live now,
would you like to apply to register to vote here today?”;

(B) Boxes for the applicant to check to indicate whether the applicant
would like to register or decline to register to vote (failure to check either box
being deemed to constitute a declination to register for purposes of subpara-
graph (C) of this paragraph, together with the statement (in close proximity to
the boxes and in prominent type), “IF YOU DO NOT CHECK EITHER BOX,
YOU WILL BE CONSIDERED TO HAVE DECIDED NOT TO REGISTER TO
VOTE AT THIS TIME.”;

(C) The statement, “If you would like help completing the voter regis-
tration application form, we will help you. The decision whether to seek or
accept help is yours. You may complete the application form in private.”;

(D) The statement, “If you believe that someone has interfered with
your right to register or decline to register to vote, your right to privacy in
deciding whether to register or in applying to register to vote, or your right to
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choose your own political party or other political preference, you may file a
complaint with the chief administrative officer of the Board of Elections and
Ethies.”; the name, title, address, and telephone number of the chief adminis-
trative officer shall be included on the form; and

(E) If the voter registration agency provides public assistance, the
statement, “Applying to register or declining to register to vote will not affect
the amount of assistance that you will be provided by this agency.”

(4) No person who provides a voter registration service at a District of
Columbia government agency shall:

(A) Seek to influence an applicant’s political preference or party regis-
tration;

(B) Display any political preference or party allegiance;

(C) Make any statement to an applicant or take any action the purpose
or effect of which is to discourage the applicant from registering to vote; or

(D) Make any statement to an applicant or take any action the purpose
or effect of which i5 to lead the applicant to believe that a decision to register
or not to register has any bearing on the availability of services or benefits.

(5) Each agency that has been designated a voter registration agency in
paragraph (1) of this subsection shall provide to each applicant who does not
decline to register the same degree of assistance with regard to the completion
of the registration application form as provided by the office with regard to the
completion of its own forms, unless the applicant refuses assistance.

(6) No information that relates to a declination to register to vote in
connection with an application made at an office described in this subsection
may be used for any purpose other than voter registration.

(7) No voter registration agency shall reveal whether a particular indi-
vidual completed an application to register to vote except when ordered by the
officer designated in paragraph (12)(A) of this subsection when a complaint has
been filed pursuant to paragraph (11) of this subsection or pursuant to § 11 of
the National Voter Registration Act of 1993.

(8) A completed voter registration application or change of address or
name accepted at a voter registration agency shall be transmitted by the
agency to the Board by not later than 10 days after its acceptance by the
agency, except that if a voter registration application is accepted at a voter
registration agency office within 5 days before the deadline for voter registra-
tion in any election, the application shall be transmitted by the agency to the
Board not later than 5 days after the date of acceptance.

(9) An application accepted at a voter registration agency shall be
considered to have been received by the Board pursuant to subsection (e} of
this section as of the date of acceptance by the voter registration agency.

(10) Notwithstanding any other provision of law, the Board shall ensure
that the identity of the voter registration agency through which any particular
individual is registered to vote is not disclosed to the public.

(11) An allegation of violation of the National Voter Registration Act of
1993 or of this subchapter may be made in writing, filed with the chief
administrative officer of the Board and detail concisely the alleged violation.

(12)A) The Board shall designate its chief administrative officer as the
official responsible for the coordination of the District of Columbia’s responsi-
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bilities under the National Voter Registration Act of 1993 and as the official
responsible for the coordination of this subchapter.

(B) The chief administrative officer designated under subparagraph (A)
of this paragraph and the Board shall have the authority:

(i) To request any voter registration agency to submit in writing any
reports and to answer any questions as the chief administrative officer or the
Board may prescribe that relate to the administration and enforcement of the
National Voter Registration Act of 1993 and of this subchapter; and

(ii) To bring a civil action in the Superior Court of the District of
Columbia for declaratory or injunctive relief with respect to the failure of any
voter registration agency to comply with the requirements of this subchapter.

(13) The Board may adopt regulations with respect to the coordination
and administration of the National Voter Registration Act Conforming Amend-
ment Act of 1994 and the National Voter Registration Act of 1993.

(14)A) Agencies, other than voter registration agencies, may be- desig-
nated as application distribution agencies. These agencies shall include the
District of Columbia Public Library, the District of Columbia Fire Department,
the Metropolitan Police Department, and any other executive agency the
Mayor designates in writing.

(B) Each application distribution agency shall request, and the Board
shall provide, sufficient quantities of mail-in voter registration applications for
distribution to the public.

(C) These mail-in voter registration applications shall be placed in each
office or substation of the agency in an accessible location and in clear view so
that citizens may easily obtain a mail-in voter registration application,

(D) Nothing in this subsection shall be deemed to require or permit
employees of a mail-in voter registration application distribution agency to
accept completed forms for delivery to the Board or to provide assistance in
completing an application.

{e)(1) Within 19 calendar days after the receipt of a registration application
form from any applicant, the Board shall mail a non-forwardable voter
registration notification to the applicant advising the applicant of the accep-
tance or rejection of the registration application by its chief voter registration
official.

{2) If the application is accepted, the notification shall include the
applicant’s name, address, date of birth, party affiliation (if any), ward,
precinct and Advisory Neighborhood Commission single-member district
(“SMD"), the address of the applicant’s polling place and the hours during
which the polls will be open. The Board may include along with the registra-
tion notification any voter education materials it deems appropriate. Registra-
tion of the applicant shall be effective on the date the Board determines that
the applicant is a qualified elector and eligible to register to vote in the District
of Columbia.

(8) If the application is rejected, the notification shall include the reason
or reasons for the rejection and shall inform the voter of his or her right to
appeal the rejection pursuant to subsection (f) of this section.
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(4) If the voter registration notification is returned to the Board as
undeliverable, the Board shall mail the notice provided in subsection () 1}B)
of this section.

(5)(A) Any duly registered voter may file with the Board objections to the
registration of any person whom he or she has reason to believe is fictitious,
deceased, a disqualified person, or otherwise ineligible to vote {except with
respect to a change of residence), or file a request for the addition of any person
whose name he or she has reason to believe has been erroneously omitted or
cancelled from the voter roll. Application for the correction of the voter roll or
the challenge of the right to vote of any person named on the voter roll shall be
in writing and include any evidence in support of the challenge that the
registrant is not qualified to be a registered voter. The challenge or application
shall be filed with the Board not later than 90 days before the date of any
election held under this subchapter.

(B} The Board shall send notice to any person whose registration has
heen challenged along with a copy of any evidence filed in support of the
challenge. The notice shall be sent to the address listed on the Board’s records.
The notice shall state that the registrant must respond to the challenge not
later than 30 days from the date of the mailing of the notice or be cancelled
from the voter roll.

(C) The Board’s chief voter registration official shall make a determi-
nation with respect to the challenge within 10 days of receipt of the challenged
registrant’s response, The determination shall be sent by first class mail to the
challenged registrant and the person who filed the challenge. Within 14 days
of mailing the notice, any aggrieved party may appeal, in writing, the chief
voter registration official’s determination to the Board. The Board shall
conduct a hearing and issue a decision within 30 days of receipt of the written
notice of appeal.

(D) With respect to a request for the addition of a person to the voter
roll, if the Board’s records do not evidence that the individual named has been
erroneously omitted or cancelled, the Board shall send notice to the individual
named in the request and to the person who filed the request. The notice shall
state that the named individual must file a completed voter registration
application in order to become a registered voter in the District.

(6) An individual whose registration has been cancelled under this section
shall not be eligible to vote except by re-registration as provided in this section.

(f) In the case where a voter registration application is rejected pursuant to
subsection (e) of this section, the Board shall immediately notify the individual
of the rejection by first class mail. The individual may request a hearing before
the Board on the rejection within 14 days after the notification is mailed. Upon
the request for a hearing, the Board shall hold the hearing within 30 days after
receipt of the request. At the hearing, the applicant and any interested party,
may appear and give testimony on the issue. The Board shall determine the
issue within 2 days after the hearing. Any aggrieved party may appeal the
decision of the Board to the Superior Court of the District of Columbia within
3 days after the Board’s decision. The decision of the Court shall be final and
not appealable. If any part of the process is pending on the date of any election
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held under this subchapter, the person whose registration is in question shall
be permitted to cast a ballot in such election which is designated “challenged”.
The ballot shall be eounted in the election if the applicant is ultimately deemed
to be a qualified registered elector.

{f-1) Repealed.

(2)(1) The registry shall be open during reasonable business hours, except
that:

{A) The registry shall not be open during the 30-day period that
immediately precedes any primary, general, or District-wide special election.

(B) The registry for a ward or Advisory Neighborhood Commission SMD
shall not be open during the 30-day period that immediately precedes a special
election for that ward or SMD.

(2) The Board shall process mailed voter registration applications and
registration, update notifications received postmarked by not later than the
thirtieth day preceding any election and timely completed non-postmarked
voter registration applications and registration update notifications mailed
and received not later than the twenty-third day preceding any election. All
other voter registration applications and update notifications received during
the 30 days immed