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The Malawi Gazette Supplement, dated 23rd January, 1998, containing 

Dills 

MALAWI PARlIN1ENTNOTICE 

LIBRARY 

The following Bills, for introduction in Parliament, are published for 
general information. 

ZOMBA, 23rd January, 1998. 

R. L. GONDWE 
Clerk of Parliamelll 

''''', 
ARRANGEMENT OF SECTIONS 

SECTION 

PART I-PRELIMINARY 
I. Short tille 
2. Interpretation 
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PART IV-MEETINGS OF TIlE COMMISSION 

11. Meelings of the Commission 

PART V-MANAGEMENT 

12. Appointment of Chief Elections Officer 
. 13. Appointment of staff of the Commission 

14. Vacancy where employee becomes candidate in the elections 
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Electoral COlllmissioll 

17. Holdings of Funds of the Commission 
18. Financial year 

PART VII-MISCELLANEOUS 

19. Duty to cooperate 
20. Legal representation 
21. Publicity 
22. Regulations 

PART VIII-TRANSITIONAL PROVISIONS 

23. Savings. 
24: Transfer of assets, etc. 

A BILL 

ell titled 

An Act to make provision [or the \ppointment o[ members of 
the Electoral Commission; [or the establishment o[ n Secretariat 
[or the Electoral Commission; Rlld [or matters Incidental 

thereto "nd conllected therewith 

ENACTED by the Parliamenl or Malawi as follows-' 

PART I-PRELIMINARY 

I. This Acl may be cited as the Electoral Commission Act, 
1998. 

2. In this ACt, unless the context otherwise requires, the several 
words and expressions' used in this Act shall have the same mean
ings assigned to them in the Constitution and the Parliamentary and 
Presidential Elections Act, 1993, and the following additional words 
shall have the following meaning-

"Chief Elections' Officer" means the Chief Elections Officer 
appointed under section 12. 

PART II-STATUS AND MEMBERSHIP OF TIlE COMMISSION 

3. The Commission shall be a body corporate with J1erpetual 
succession and a common seal and be capable of-

(a) acquiring, holding and disposing of real and personal 
property; 

(b) suing and being sued in its own name; and 

. (c) doing or performing all such acts and things as bodies 
corporate may by law do or perform. 

4.-(1) The President shall, subject to the Constitution anJ to 
confirmation by the Public Appointments Committee, appoint 
suitably qualified persons to be members of the Commission on 
such terms and conditions as the President shall determine. 

'. --,~. "1 •.• ~ 

( 



". 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

o 

C' 

Electoral Commission 

(2) The remuneralion and any allowance of a member of Ihe 
Commission may nol be reduced during his period of office wilhoul 
his consenl and may be increased al such intervals as Ihe Presidenl 
may dclermine. 

(3) A member of Ihe Commission may resign from his office al 
any lime by nolice in wriling 10 Ihe President. 

5. No person who is a candidale in any eleclion or is a serving 
employee of Ihe Commission shall be eligible 10 be appoinled 11 

member of Ihe Commission or any of ils committees. 

6.-( I) Every individual member and employee of Ihe Com
mission shall performlhe funclions and exercise Ihe powers provid
ed for in this Act independently of the direction or interference of-

(a) any public officer; ,. 
(b) any organ of Ihe Government; 

(c) any political party; 

(d) any candidale; or 

(e) any person whosoever or organizalion whalsoever: 

Provided Ihal for Ihe purpose only of accounlability Ihe Com
mission and every individual member Ihereof shall be answerable, 
and report direclly, 10 Ihe President on Ihe overall fulfilment of the 
funclions and powers of Ihe Commission. 

(2) Upon assllming his office or immedialely Ihereafler, every 
member of Ihe Commission shall lake an oalh of office before Ihe 
Chief Juslice in Ihe prescribed form. 

7.-(\) For the better carrying into effect of ils functions, the 
Commission may eSlablish such number of committees as it shall 
deem appropriate, to perform, subject to sec lion 9, any of its func
tions and carry out such other responsibililies as Ihe Commission 
may direct. . 

(2) A committee of Ihe Commission may consist of either mem
bers of Ihe Commission only or members of Ihe Commission and 
such olher suitably qualified persons, including employees of the 
Commission, as Ihe Commission may deem fit. 

(3) The Commission shall appoint the chainnan of each commil
lee from only amongslthe members of the Commission. 

(4) The provisions of Ihis Act relaling 10 meelings of the 
Commission shall apply mutatis mlllalldis to the meetings of ils 
committees. 
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Funclion.c; lind 
powe~ or Ihe 
Commission 

No. 24 or 1996 

n. No.5·' 

Electoral Commissioll 

(5) Every committee of the Commission shall acl in accordance 
with any directiuns given to it in writing by the C011lmission. 

PART 1I[-FuNCTIONS AND POWERS OF TIlE CUMMISSION 

8.-( [) [n addition to the bruad functions and [Jowers conferred 
on the Commission by the Constitution and; suhjoct tu the Consti· 
tution, the Commission shall exercise general direction and surer· 
vision over the conduct of every election and, without prejudice to 
the generality of such functions and powers, il shall have the fol· 
lowing fu.1her funclions-

(a) to determine the number of constituencies for the purposes 
of elections; 

(IJ) to undertake or supervise the demarcation of boundaries of 
. constituencies; 

(c) subject to the Local Governmel11 Elections Act, 1996 and 
any other written law relating to local government elections, to 
undertake or supervise the demarcation of wards for purposes of 
local government elections and to detelllline the number of such 
wards; hnt so however that in demarcating wards the COllllnissiOl' 
shall have regard to population density, geographical' fealllres, 
easy communication and the wishes of the people, and shall 
ensure that w~rd boundaries do not cross local authority bound
aries; 

(J) to organize and direct the registration of voters; 

(e) to devise and establish voters registers and ballot papers; 

(f) to print, distribute and take charge of ballot papers and vot-
ers registers; 

(8) to approve and procure ballot boxes; 
(!o) to establish and operate pollio.g stations; 

(i) to establish security conditions necessary for the conduct of 
every election in accordance with any written law governing elec-
tions; , 

• 
(j) to promote public awareness of electoral matters through 

the media and other appropriate and errective means and to con
duct civic and voter education on such matters; 

(k) to promote and conduct research into electoral matters and 
into any matter pertaining to its functions and to publish the 
results of such research; 

(/) to perform the functions conferred upon it by or under any 
wrillen law; and 

(III) to take measures and to do slIch other things as are neces
sary for conducting free and fair elections .. 
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(2) For purposes of discharging the functions and exercising the 
powers conferred upon it by the Constitution, this Act or any other 
written law relating to elections, the Commission shall freely com
municate with the Govenlment and any political party or any candi
date, person or organization. 

9. The Commission may delegate to any of its commillees, the 
Chief Elections Officer or other employee of the Commission all or 
any of its powers and functions. 

10. Subject to the Constitution and to section II (3), any vacan
cy in the members.hip of the Commission shall not affect its deci
sions, the performance of its functions or the exercise of its 
powers under the Constitution, this Act or any other wrillen law. 

PART IV-MEETINGS OF TilE COMMISSION ' 
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11.-(1) TIle Commission shall meel at such place or places, and. M,eoingsol 

at such time or times as the Chairman may determine: Ih' 
COllllllisliion 

Provided that the Chairman shall convene a meeting within four
teen days of receipt by him of a request in writing signed by the 
majority of members of the Commission and specifying the purpose 
for which the meeting is' to be convened. 

(2) TIle Chairman shall take all reasonable steps to ensure that 
every member of the Commission is given due and adequate notice 
of every meeting of the Commission. 

(3) The quontln at every meeting of the Commission shall be 
fifty-one per centum of the members of the Commission. 

(4) The Chairman shall preside at all meetings of lhe 
Commission. In the absence of the Chairman the members present 
and forming a quorum shall elect one of their number to preside 
over the meeting of the Commission. 

(5) At any meeting of the Commission, the decision of the 
Commission on any mailer shall be Ihat of the majority of the mem
bers of the Commission present and voting, and al all such meet
ings, the person presiding shall have, in the event of an equality of 
votes, a casting vote in addition to his deliberative vote. 

(6) Subject tl) the Constitution and Ihis Act, the Commission 
shall have power to regulate its own procedure by standing orders 
and the procll{lure of any of its commillees and may vary, suspend 
or revoke any such standing orders. 

(7) The Chief Elections Officer or such other employee of the 
Commission as the Commission may designate shall be Ihe secre
tary to the Commission or at the meetings of any of ils committees. 

. -~--.-- ..... -. 

II. No.5 
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(L) Minutes of each· meeting of the Commission or a committee 
of t~e Commission shall be kept by the secretary and shall be COIl

finned at the subsequent meeting of the Commission or committee, 
as the case may be. 

PART V-MANAGEMENT 

Appointmeo. 01 12.-(1) The Commission shall appoint a suitably qualified 
Chief ElcClioos person to be Chief Elections Officer upon such written terms and 
OfrlCer d' . I C .. . . I' . I . con IllOns as t Ie ommlSSlon may, In Its ( lscrellon, (Clermlllc. 

(2) The Chief Elections Officer shall hold office for a period of 
five years and shall be eligihle to he Ie-appointed as Chief Elections 
Officer for a further period of five years . 

... 
(3) The Chief Elections Officer shall he the chief executive offi-

cer of the Commission amI, in the perfonnance of his functions and 
dlYtics, shall be responsible and answerable only to, and shall be 
under the direction, supervision and control, of the Com miss: 

(4) The Chief Elections Officer shallllot divulge any information 
to any person or accept or seek instructions from any person in rela
tion to his functions and duties or the functions or powers of the 
Commission or in relation to the conducl of any election. 

Appoi"""e"' 01 13.-( I) The Commission shall appoint such other professional, 
",rr 01 .he technical and administrative officers and support staff as the 
Comnlission Commission may deem necessary, subject to such terms and condi-

B. No,S 

.':'._----

tions as the Commission shall, in its discretion, detemline. 

(2) The Commission may pay to every person in its service, 
including the Chief Elections Officer. such remuneratil'n and 
allowances and grant to every such person such fringe benefits as it 
may deem appropriate. 

(3) There may be seconded to the Commission such number of 
public officers as the Commission may arrange with the appropriate 
authority responsible for such public officers for such periods and 
on such terms and conditions as may be agreed between the 
Commission and the authority concerned. 

(4) For purposes of this Act, a public officer who is seconded to 
the Commission under subsection (3), shall be deemed to bo ." 

employee of the Commission and shall enjoy the same benefits and 
shall be required to comply with the Constitution, this Act and any 
other written law relating to elections und any instruction, orders 
and directions of the Commission in the same manner as an employ
ee recruited directly by the Commission under this Act. 

-:- .. _. __ ._--- ... --._--_._ .. 
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Electoral Commissioll 

(5) The Commission shall deploy persons in its service in such 
manner as it deems appropriate and shall, for each district. con
stituency. ward and polling station. designate a District Elections 
Orricer. elections orricers. assistant elections orricers. retllrning orri
cers, presiding orricers, registration officers, polling officials and 
counting orricers in sllch numbers as the Commission shall deem 
appropriate for purposes of conducting ur supervising elections. 

(6) Upon assuming office. or immediately thereafter, every 
employee including the Chief Elections Officer shalltalee an oath of 
office in the prescribed form before a commissioner of oaths and, if 
there be no such form, in such form as the Commission shall deter
mille . 

14. The orrice or post' an employee of the 'Commission shall 
automatically become vacant in the event that the employee 
becomes a capdidate in any presidential, parliamentary or local 
government elect ion. ' 

PART VI-I'INANCtAl PRO VIS tONS 

15.-( I) The funds of the Commission shall consist of-

(a) such slims as shall be appropriated by Parliament for pllr
poses of the Commission; 

(b) such slims or assets as may accnte to or vest in the 
Commission. whether in the course of the performance by the 
Commission of its fun'ctions or the exercise of its powers or 
otherwise; 

(c) such sums or assets as may accrue to or vest in the 
Commission by way of grants. subsidies. bequests, donations, 
gifts and subscriptions. from the Government or any other per
son; 

7 

Vacancy 
where 
employee 
becomes 
camlidale in 

. cJeclions 

Funds of Ihe 
CommiJOsion 

(d) such sums as are derived from the sale of any property, real' 
or personal, by or on behalf of the Commission; 

• 
(e) such sums as are received by the Commission by way of 

voluntary contributions; and 

(j) such sums or assets as may be donated to the Commission 
by any foreign government. inlernational agency or other exter
nal body of persons. corporate or unincorporate. 

(2) For the purposes of this section an "external body of per
sons", means any body of persons, corporate or unincorporated, 
formed under or by virtue of the laws of any country other than 
Malawi. 

.; 

11. No, 5 
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Elecroral Commission 

(3) The funds of Ihe Commission shall exclusively be under Ihe 
conlrol of the Commission and shall be utilized solely for the pur
poses of this Act in accordance with Ihe wrincn directions of Ihe 
Commission and for no other purpose. 

16.-(1) TIle Commission shall cause to be kept proper books 
and other records of account in respect of receipts and expenditures 
of the Commission in accordance with acceptable principles of 
accounting. 

(2) The accounts of the Commission shall be audited annually by 
the Auditor General or by independent professional auditors 
appointed by the Commission in consultation with the Auditor 
General, and the expenses of the audit shall be paill out of the funds 
of the Commission. 

(3) The Commssion shall, as sooil as practicable, but not later 
than six months after the end of the financial year of the 
Commission submit to the Minister and publish in the Gazerre 
annual report on all the financial transactions of the Commissi(''' 
and on the work, activities and operations of the Commission. 

(4) The report referred to in subsection (3) shall include a 
balance sheet and an income and .,xpenditure account. and shall be 
laid by the Minister .before the National Assembly in accordance 
with the Finance and Aullit Act. 

(5) The Commission shall at all times comply with the provisions 
of the Finance and Audit Act. 

17.-(1) All sums received for the purposes of the Commission 
shall be paid into one or more banking ac,ounts at such bank or 
banks as the Commission may determine, and no amoun.t shall be 
withdrawn therefrom except under the wrinen authorily of the 
Commission and by means of cheques signed by such pfrsons as are 
authorized in that behalf by the Commission. 

(2) Any sums not immediately required for the purposes of the 
Commisson may be invested in such manner as the Commission 
may, in its discretion, determine. 

18. The financial year of the Commission shall be the period of 
twelve months commencing on the I st July of each year and enlling 
on the 30th June of the following year: 

Provided that the first financial year may be a period shorter or 
longer than twelve months as the Commission shall detemtine, but 
in any case not longer than eighteen months. 

.. --- ---- --_ .... --- .- ----:--:--. -.-.----------
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PART VII-MISCELLANEOUS 

19.-( I) /I shall be the duty of every relevant or competent pub- DUlY 10 

lie officer and public or private entity to co-operate with Ihe co-opera" 
Commission in ils activities and to contribute towards the Success of 
an election and not to do anything that might hinder such process. 

(2) /I shall be the special duty of-

(a) all District Commissioners, in their respective districts, and 
all Clerks of local authorities, in their respective local authorities, 
to give the Commission and its officers the support and collabo
ration deemed by the Commission or its officers to be necessary 
for the execution of the activities connected with the conduct of 
an election; and 

(b) offlcers-in-charge of police, in their respective areas of 
operation, to take all necessary measures for the maintenance of 
law and order and stability necessary for the conduct of an elec
tion and to protect and uphold the rights of all persons under any 
wrillen law relating to elections. 

20. The Commission may instmct the Allorney General or any l.<g,1 

9 

legal practitioner to provide legal representation fo the Commission rep .. "'""lion 
in any court proceedings, including proceedings concerning appeals 
against its decisions on complaints about any aspect of the electoral 
process, or to provide general legal advice to the Commission. 

21. The Commission shall, in such manner as it shall consider Puhlicily 
appropriate, publish a notice for public information specifying-

(a) the location of its principal office; and -

(b) its address or addresses, telephone numbers and other 
means of communication or contact with the Commission. 

22. The Minister may, on the recommendation of the Regulalion. 
Commission, make regulations for the beller carrying out of this 
Act. 

, 
PART VIII-TRANSITtONAL PROVtSIONS 

23.-( I) Any person who, at the commencement of this Act, is a Saving. 
member or employee of the Commission, shall continue as such 
member or employee pursuant to the terms and conditions of his 
appointment. 

(2) The validity of any legal proceedings commenced by or 
against the Commission and any thing done or action or decision 
taken or made by a court or the Commission or any of its employ
ees prior to the commencement of this Act shall not be affected by 
this Act. 

D. No.5 
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24.-( I) All property, assCls, rights, liabilities, obligatio"s, 
agreements ami other arrangements (uther other than arnmgclllcnls 
with foreign Governments or other roreign donor agencies) cxisling 
at the cOlllmencement of this Act and vested. in, acquired, im;uncd 
or eotered into by or on behalf of the COlllmission shall, upon the 
commencement of this Act, be deemed to have vested in or to have 
been acquired, incurred or entered into by or on behalf of the 
Commission and shall become enforceable by or against the 
Commission to the same extent as they were enforceable by or 
against the Commission before the commencement of the Act. 

(2) Where the transfer of any property transferred to or vested in 
the Commission under subsection (I) is reqLlired by any written law 
to be registered, the Commission shall, within one year from the 
commencement of this Act',or within such other period as the writ
ten law may prescribe, apply to the apprupriate registering authori
ty for the registration of the transfer and thereupon the registering 
authority shall, at no cost to the Commission or any person by way 
of registration fees, stamp or other duties- . 

(a) make sllch entries in the appropriate register as shall give 
effect to the transfer; 

(h) where appropriate, issue to the Commission a certificate of 
title or other statutory evidence of ownership of the property or 
make sLieh amendments on such certificates or in the appropriate 
register as may be necessary; and 

(e) make any necessary endorsements on such deeds or other 
documents as may be presented to such registering authority 
relating to the title, right or obligation concerned. 

OIlJECTS AND REASONS 

The principal object of this Bill is to make provisions aimed at promoting 
and enhancing the powers and functions and the independence of the Electoral 
Commission ("the Commission") through the est~hlishment of a separate 
Secretariat independent of the National Assembly 'or an'y other institution. 

Presently. by virtue of the Parliamentary and Presidential Elections . ot 
(No. 31 of 1993), the Clerk of Parliament and other officers subordinate to .... n 
serve as elections officers and arc ·atluched 10 the C(Jmmission and act in its 
service for the conduct of elections. FUllher more the Clerk of Parliament is 
designated as the Chief Elections Officer and, as such, he is the ex-officio chief 
executive officer of the Commission. Since the Clerk of Parliament and his sub
ordinate staff are not employees of the Commission, the Commission does not 
have sufficient authority over them. 

n. No.5 
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The Parliamentary all<ll'residcntial Elections Act under which this arrange
ment is provillcd for was enacted in 1993 in order to facilitate the holding of the 
first multiparty general elections of 1994. While the said arrangement was nec
essary then. it is now consilleredto be inadequate and inappropriate for the effi
cient functioning of the Commission and for conducting and promuting free and 
fair elections. Accurdingly.the Bill seeks to establish an independent Secretariat 
for the Commission and to enable the Commission to engage its own employ
ees rather than depend on employees of Parliament which has no manuate what
soever to conduct national elections. The Bill further seeks to make it clear that 
the Commission has legal personality of its own. 

In this regard the Bill. therefore. makes provision for the appointment of 
members of the Commission by the President subject to approval by the Pulllic 
Appointments Commillee and for guaranteeing. to some extent. tileir tenure l'f 
ornce. It also makes provision for the appointment by the Commission of a 
Chief Elections Officer to replace the Clerk of "<I!;liamenl as Chief Elections 
Officer and chief executive officer of the Commission and for the appoinlment. 
again. hy the Commission. of other employees of the Commission who may 
include persons seconded from the public service. Provision has also been made 
for the independence of the Commission. its members and employees. 

The Bill finally makes provision for the usual mailers connected with the 
establishment of a statutory organizalion such as funds of Ihe Commission. 
financial managemenl and accounlability and other miscellaneous malleI'S. 

._ .. --- - -- --- --- - -'.' - --------- -_._-- -- ---. ------- - -_ .. _-._._-_ .. -

DII. C. OIlLUMPIIA. sc 
Allomey Gencl'CIl 

, 

B. No.5 
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COIIS,i,U/ion (Amflldmelll) 

CONSTITUTION (AMENDMENT) DILL. 1997 

ARRANGEMENT or Sr.CTJONS 

SnCTJOH 

I. Short tille 
2. Amendllleni of s. S I of Ihc ConsliJluion 
3. Amendment of s. 75 of the Constitution 

A. DII,L 

tn/i,'ed 

An Acl to amend the Con8dtudoll 

ENAC1TID by the Parliamenl of Malawi as fotlows-

I 

1 .. This Acl may be ciled a. the Constitlltion (Amcndme.nt) Shon IIle 

Act, 1997. 

2. Section S I of the Constitution is Amcnded, in subsection (I) 
(c), by dclcling the word "a" and subuiluling Iherefor the word 
"uny" I 

Amendu-.enl 
ol •. ~tol 
II .. 
Corulilulion 

An-.endlllent 
or.. 75.1 

3. Section 75 of the Constitution is omended in subsection (2), 
hy deleting the words, "a member of PllrliRII1Cnl or a person holding . r Ihe rublic office" Hlld subsutuling therefor the words "or a member 0 CO""IIOllon 
I'orliomenl". 

OBIBCTS ANIl RaASONS 

The objeci of this Dill is 10 make clear in section 51 (I) (e) of the 
Constitlliion thRt 0 person wishing to conte~t Parliamentary eleclions or by-clec
lions may regi~ter in any constilUency in order to qualify as 0 candidate for Ihe 
elections or by-eleclion~ Bnd nOI necessruily only in Ihe cOllstinlency where he 
intends to sland os B candidote. 

D, No.l8 
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No, 31 Parliamentary and Presidential Elections 

3, In this Act, unless the context otherwise requires-
"ballot box" means the box into which a voter shall deposit 

the ballot paper or ballot papers corresponding to the candi
date or candidates he has voted for in the election; 

"ballot paper" means a rectangular sheet of paper for use 
by a voter in expressing his vote in an election; 

"by-election" means the election of a member of the Na
tional Assembly to fill a seat in the National Assembly which 
has become vacant otherwise than by dissolution of Parlia
ment; 

"candidate" means any person who has been nominated 
under this Act 'as a candidate for election as a member of 
the National Assembly or for election to the office of Presi
dent; 

"Chief Elections Officer" means the Oerk of Parliament 
designated as Chief Elections Officer for the purposes of this 
Act under section 6; 

"Commission" means the Electoral Commission estab
lished under section 30 of the Constitution and appointed in 
accordance with section 4 of this Act; 

"constituency" means an area delimited as such under sec
tion 31 of the Constitution and section 5 (a) of this Act; 

"Council" means the National Consultative Council estab
lished by the National Consult,ative Council Act, 1993; 

"election" means a general election or a by-election; 

"election officer" means the Chief Elections Officer and 
any officer subordinate to him and any other officer in the 
service of the Commission, including an officer appointed or 
designated as a registration officer, polling station officer, 
presiding officer and returning officer; 

"election representative" means a person appointed by a 
candidate under section 35 to be the candidate's representa
tive for purposes of an election; 

"general election" means an election consequent upon dis
solution of Parliament for the election in accordance with 
this Act of members of the National Assembly and the Presi
dent; 

"independent candidate" means a candidate not sponsored 
by a political party; 

"irregularity", in relation to the conduct of an election, 
means non-compliance with the requirements of this Act; 

Interpreta
tion 
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"National Assembly" means the National Assembly consti
tuted under section 19 of the Constitution; 

"nomination day" means the day appointed by the Com
mission for the receipt of nominations of candidates for an 
election under this Act; 

"political party" means a political party registered under 
the Political Parties (Registration and Regulation) Act, 1993: 

"polling day" means any day appointed by the Commission 
under section 36 (1) (c) and section 48 (1) (b), for the holding 
of a poll; 

"polling station" means a place established as such under 
section 67; 

"polling station officer" means a person appointed as such 
under section 68 (1); 

"presiding officer" means a polling station officer' desig
nated as such under section 68 (2); 

"Referendum" means the referendum held on 14th June, 
1993, under the Constitution (Referendum on MalaWi's 
Political System) Regulations, 1993; 

"registration" means the registration of voters in an elec
tion; 

"the first general election" means the first general election 
contested by more than one political party following the Re
ferendum; 

"voter" means a person registered to vote in an election; 
"voters register" means the register of voters established 

under section 22; 
"voters registration certificate" means a certificate issued 

to a voter under section 24; 
"voting booth" means a compartment at a polling station 

for screening a voter from view when he is making his choice 
or choices in the poll, 

P ART II-THE ELECTORAL COMMISSION 

4.-(1) The Electoral Commission (in thi~ Act otherwise 
referred to as the "Commission") shall be appointed with re
spect to every general election lind shall consist of such number 
of persons as the President shall deem appropriate to appoint; 
and the President shall cause notice of the appointment of the 
Commission to be published in the Gazette: 

Provided that for the first general elections members of the 
Commission shall be appointed by the President on the recom
mendation of the Council. 

" 
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(2) The Commission shall have power to determine its own 
procedure. 

(3) The Commission may appoint such number of its own 
committees as it considers necessary for the performance of its 
functions and may assign to any of such committees any of its 
functions, and every such committee shall-

(a) consist of a Chairman who shall be a member of the 
Commission and other persons who mayor may not be mem
bers of the Commission; 

(b) subject to the directions of the Commission, have power 
to determine its own procedure. 

5. In addition to the broad functions conferred on the Com- Functions of 

mision by the Constitution, the Commission shall exercise gen- the Com

eral direction and supervision over the conduct of the general ffilSS.on 

election in respect of which it is appointed and, without pre-
judice to the generality of such power, it shall have the following 
further functions--

(a) subject to the Constitution, to determine the number 
of constituencies fOJ the purposes of the general election in 
respect of which the Commission is appointed and to under
take or supervise the demarcation of boundaries of con
stituencies; 

lb) to organize and direct the registration of voters; 
( c) to devise and establish voters registers and ballot papers; 
(d) to print, distribute and take charge of ballot papers; 
(e) to approve and procure ballot boxes; 
if) to establish and operate polling stations; 
(g) to take measures for ensuring that the election is con

ducted under conditions of complete freedom and fairness; 
ness: 

(h) to establish security conditions necessary for the con
duct of the election in accordance with this Act; 

(i) to promote through the media and other appropriate 
and effective means the civic education of the citizens con
cerning the election; 

V) to ensure compliance with this Act and generally to 
adopt measures necessary to guarantee that the election is 
free and fair. 

6.-{1) The Oerk of Parliament and officers subordinate to Election 
him shall serve as election officers and shall be attached to the offieen 

Commission and act in its service for the conduct of an election. 

--:';-
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(2) There may be seconded to the service of the Commission 
such number of other public officers as the Commission may 
request by writing to the Secretary to the President and Cabinet 
and a public officer so seconded shall perform his duties in 
relation to the conduct of the election solely under the directions 
of the Commission. 

(3) The Clerk of Parliament shall while in the service of the 
Commission be designated as the Chief Elections Officer and, 
as such, he shall be the chief executive officer of the Commission 
and shall supervise the affairs thereof subject only to the general 
or special directions of the Commission. 

7. A member of the Commission shall hold office from the 
date of his appointment to a date occurring thirty days after 
the publication in the Gazette of the. nati?nal result of the ~en
eral election but may sooner resign his office by notIce 10 wntmg 
to the President: 

Provided that all members of the Commission apppinted with 
respect to one general election shall be called upon from time 
to time to exercise the authority of the Commission with respect 
to the conduct of a by-election to fill a vacancy that may arise 
before the next general election. 

8.-(1) In discharging the functions of the Commission, the 
Commission and every individual member thereof shall act, 
and strive to be seen to act independently of-

(a) any public officer; 
(b) any organ of the Government; 
(e) any political party; 
(d) any candidate; or 
(e) any person whosoever or organization whatsoever, 

but for the purpose only of accountability the Commission and 
every individual membel :hereof shall be answerable, and shall 
report directly, to the President on the overall fulfilment of the 
functions of the Commission. 

(2) Upon assuming his office or immediately thereafter. every 
member of the Commission shall take oath before the Chief 
Justice in the prescribed form. 

9.-(1) The funds of the Commission shall consist of such 
sums as Parliament shall appropriate for the purposes of the 
Commission and such other sums as may otherwise be received 
and accounted for by the Commission. 

., 

.,. 
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(2) The funds of the Commission shall be under the control 
of the Commission and all expenditure of the funds shall be in 
accordance with the directions of the Commission. 

(3) The books of account of the Commission may be audited 
at any time as the Commission may direct by a professional 
auditor appointed by the Commission. 

10. Members of the Commission. whether appointed by 
virtue ot office or in a personal or other capacity. shall be paid 
and guaranteed such' allowance as the Minister shall determme 
at the commencement of their tenure of office. 

Allowances 

11. The Attorney General shall provide legal representa- Legal repre 

tion to the Commission in any court proceedings concerning sentation 

appeals against its decisions on complaints about any aspect of . 
the electoral process and shall also be competent to provide 
general legal advice to the Commission, 

12. The Commission shall publish a notice specifying
(a) the location of its principal office; and 

Principal 
office. etc. 
of the 
Commission 

(b) its address or addresses, telephone numbers and other 
means of communication or contact with the Commission. 

13. The Commission shall establish its own publicity Publicity 

machinery and shali be free to communicate openly and equally 
with each political party or any candidate, person or organiza-
tion. 

14.--(1) It shall be the duty of every relevant or competent Duty to 

public officer and public or private entity to co-operate with co·opecate 

the Commission in its activities and to contribute towards the 
success of an election and not to do anything that might hinder 
such process. 

(2) It shall be the special duty of-

(a) all District Commissioners, in their respective districts, 
to give the·Commission and its officers the support and col
laboration deemed 'by the Commission or its officers to be 
necessary for the execution of the activities connected with 
the conduct of an election; 

(b) officers-in-charge of police, in their respective areas of 
operation, to take all necessary measures for the maintenance 
of law and order and stability necessary for the conduct of 
an election and to protect and uphold the rights of all'persons 
under this Act. 

0) 
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PART III-REGISTRATION OF VOTERS 

15. Every citizen of Malawi residing in Malawi ~d who, 
on or before the polling day, shall have attained the :lge of 
eighteen years shall be eligible to register as a voter in an 
election. 

16. It shall be the right and the civic duty of every eligible 
citizen to present himself for registration as a voter and further 
he shall have the right to verify with the Commission or its 
officers that he has been registered and to request that any 
error or omission with respect to his registration be corrected. 

17. The Commission shall, in accordance with this Act, 
create the necessary conditions and take all necessary actions 
for promoting awareness among the citizens of Mai"Wi of the 
need to register a. a voter for the purpose ot an electIOn and 
of the need for their full participation in the election. 

18. A citizen eligible to register as a voter shall be registered 
only Ollce. 

19. A person shall be registered as a voter in the area where 
he ordinarily resides or in an area where he intends to vote. 

20.-(1) The Commission may employ temporary staff, on 
such terms and conditiGns as it shall detennine, as registration 
officers who shall register voters throughout MalaWi. 

(2) No person shall be employed as a registration officer with 
respect to any local area of Malawi, unless--

. (a) he is a citizen of Malawi and has attained the age of 
eighteen years; 

(b) ~e has attained Ihe minimum educational qualification 
of JUfllor Certificate of Education or its equivalent; and 

. ( c) he has knowledge of the language commonly spoken 
m the area. 

(3) Every registration officer shall, before commencing his 
duties, receive vocational training in the identification and reg
istration of voters and generally in the requirements of this Act 
with respect to the registration of voters. 

(4) In the performance of their duties, registration officers 
shall be under the supervision of the Chief Elections Officer 
and such of the other election officers as he or the Commission 
shall designate for the purpose. 
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21.-(1) The Commission shall establish centres throughout Registration 

every constituency in Malawi as places where voters are to be centres 

registered and for this purpose the Commission shall endeavour 
to adopt the centres established for the registration of voters 
in the last previously held poll in addition to establishing new 
centres. 

(2) No form of propaganda campaign material or advertise
ment shall be exhibited at a registration centre or within a 
radius of one hundred metres of a registration centre. 

22. Voters registers shall be in the prescribed form and the Votm 

Commission shall procure sufficient copies thereof for the reg- registers 

istration of voters throughout Malawi and for distribution to 
registration officers at every registration centre and for that 
purpose may adopt existing voters registers which shall. as 
necessary, be updated by registration officers with new registra-. 
tions. 

23, An eligible person wishing to be registered as a voter Evidence 

in an election shall in person state that he is not registered at of a pe"",n', 
any other registration centre and shall present to a registration eligibility 

[0 vOle 

officer sufficient and cogent proof of his eligibility and may do 
so by producing-

(a) a passport. driver's lilence, even if expIred. tax certifi
cate or marriage certificate, an employment identity card or 
employment discharge certificate or a birth certificate or simi
larly authentic document of identity; 

(b) written, verbal or visual testimony of-
(i) the chief, a village headman or a registered voter of 

the area; or 
(ii) the registration officer. 

24.-( 1) Upon a registration officer being satisfied with proof Registration 
of eligibility of a person to vote, he shall- and issue 

of vot/!rs 
(a) issue to that person a voters registration certificate in reoistration 

the prescribed form; cc;'i!icate 

(b) register that person in the voters register by entering 
the particulars of that person as prescribed therein. 

(2) If a voters registration certificate issued to a voter is lost, 
destroyed, defaced, torn or otherwise damaged, the voter shall 
notify the registration officer or other officer duly authorized 
in that behalf in writing giving proof thereof, and upon such 
officer being satisfied with such proof he shall issue to the voter 
a duplicate copy of that voter's original voters registration cer
tificate with the words "DUPLICATE" clearly marked or 
printed thereon. 

> J 
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~ 

25.-(1) In updating a voters register the registration officer 
shall do so by-

(a) adding the names and other prescribed particulars of 
the voters resulting from new registrations; 

(b) drawing a line, without atfecting legibility, over the 
particulars of the persons who are known to be deceased or 
who have lost eligibility to vote and indicating in the margin 
the reasons therefor. 

(2) The registration officer making new entries in a voters 
register or deleting entries therefrom shall initial every such 
new entry or deletion. 

(3) Upon the registration officer being satisfied with proof 
of loss of eligibility of a registered voter. he shall immediately 
up-date the voters register in accordance with the procedure 
under thIS section. 

26. In the case of registration in a new voters register, the 
registration officer shall initial both sides of every page at a 
point where registration on the page ends. 

27.-(1) Every political party contesting an election shall 
have the right to monitor the registration of voters and shall 
do so through its designated representatives assigned to a 
specified registration centre and whose names shall be notified 
in writing to the Commission, and in the absence of such notifi
cation by any political party it shall be presumed that such 
pany uoes not desIre to monitor the registration of voters at 
such registration centre. 

(2) The Commission shall issue to every person designated 
as a representative under subsection (l) a document of identity 
which shall be in the prescribed form. 

(3) There may be assigned to one registration centre more 
than one representative of a political party. 

28.-(1) Representatives of political parties shall have the 
following rights-

(a) to be treated with due respect and consideration by all 
persons administering the registration of voters and by the 
representatives of other political parties; 

(b) to request and obtain information on activities relating 
to the registration of voters; and 

(e) to submit, to the Commission, in writing complaints 
and appeals· about any irregularities in the registration of 
voters. 

" 
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(2) It shall be incumbent upon the representatives of political 
parties in exercising their rights under subsection (1)--

(a) to monitor the registration activities conscientiously 
and objectively; 

(b) to co-operate in order to ensure that the registration 
activities proceed normally by avoiding unjustified inter· 
ference in and obstacles to the work of registration officers; 

(c) to refrain from submitting complaints or appeals in bad 
faith or with the purpose of paralysing the registration pro· 
cess; and 

(d) to refrain from divulging any inlormation about avoter 
or prospective voter obtained as a consequence of acting as 
a representative and which is not relevant to the registration. 
process. 

(3) In addition to political parties and their representative~ 
any person eligible to be registered as a voter and any registered 
voter may submit to the Commission in writing complaints and 
appeals about any irregularity in the registration of voters. 

(4) The Comll}ission shall endeavour to determine everv com
plaint or appeal relating to registration of voters befo're the 
polling day and to remedy any confirmed irregularity. 

29. The period for the registration of voters shall be deter- Period [or 

mined bv the Commission and notified in the Gazette, being a registra<ion 
. d'f I h h' d . . I h o[ voter> peno 0 not ess t an t my ays expmng not ess t an twenty-

one days before the first polling day. 

30. At the close of registration, every registration officer Closing o[ 
shall sign off the voters register assigned to him and shall for- registration 

ward it for custody to the Chief Elections Officer or to such 
other officer as is d~signated by the Commission for the purpose 
and shall submit to such officer a summary of the' total number 
of voters registered in the area assigned to him. 

31. A voters register shall be open to inspection. for pur
poses of verifying the entries therein. by voters. representatives 
of political parties and international observers. and for this 
purpose the Commission shall make copies of voters registers 
and post them for inspection at appropriate public places made 
known to the public. 

VOlers 
register 
open to 
inspection 
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PART IV-HOLDING OF A GENERAL ELECTION AND 
By· ELECTIONS 

Division i-General 

32.-{1) A general election shall be held at such times as are 
required by the Constitution. 

(2) When a member of the National Assembly dies or resigns, 
a new co~tituency is created, or the Speake':Pves notice under 
the relevant provision of the Constitution that a seat of a 
member of the National Assembly has become vacant, a by
election shall be held. 

(3) A candidate may stand fo: election as a member of the 
National Assembly or for electIOn to the office of PreSident 
either on the sponsorship of a political party or as an indepen
dent candidate, and the rights and duties conferred by this Act 
on political parties shall apply, mutatis mutandis, to an indepen· 
dent candidate as it applies to political parties. 

(4) Subject to this Act, in a general election, the poll for 
election of members of the National Assembly may be taken 
simultaneously with the poll for election to the office of Presi
dent. 

33. When a member of the National Assembly has been 
sentenced by a court to death or imprisonment for a term 
exceeding twelve months, is adjudged or declared by court to 
be of unsound mind or bankrupt, or has been convicted of any 
offence prescribed under this Act, it shall not be necessary for 
the Speaker to give notice that such member's seat has become 
vacant until the time for appeal against such decision has expired 
or, if there is an appeal, until the determination of that appeal. 

34.-{1) The Commission shall appoint a returning officer 
with respect to every constituency who shall receive the nomi
nations of candidates for election in that constituency as 
member of the National Assembly. 

(2) For the purposes of subsection (1), the Commission may 
designate the District Commissioner as the returning officer in 
respect of every constituency in his District. 

35. Every candidate may appoint one person to be his elec
tion representative and notify in writing the returning officer 
of the constituency in which he is, or intends to be, a candidate 
of the name so appointed. 

" 
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Division 2-Nomination of Members of the National Assembly 

36.-(1) Whenever a general election or a by·election is to 
be held, the Commission shall issue an" order, notice of which 
shall be published in the Gazelle-

(a) declaring-

(i) in the case of a general election. that an election be 
held throughout Malawi; 

(ii) in the case of a by-election or by-elections, the con
stituency or constituencies in which an election is to be held; 

(b) appointing the place. date and time for the receipt by 
the returning officer of the nominations of candidates, in 
respect of each such constituency; 

(c) appointing the day or days on which a poll shall be 
taken if a poll becomes necessary in accordance with this Act. 

(2) The date appointed under subsection (1) (b) shall be not" 
less than fourteen days after the publication of the order. 

(3) The period appointed under subsection (1) (c) during 
which a poll shall be taken shall commence not less than four~ 
teen days after the nomination of candidates. 

(4) Upon receipt of a copy of the order reqUIred by this 
section, the returning. officer for each constituency named in 
the order shall proceed to hold an election in the manner pre
scribed by or under this Act. 

37.-(1) On the day or days and at the time or times and 
place fixed for the nomination of candidates the" returning 
officer shall attend in the open court at the place notified to 
receive the nomination of candidates and shall receive such 
nomination papers as may be tendered to him, and which appear 
to him to comply with this Act. 

(2) Subject to subsection (7), the nomination of every candi
date shall-

(a) be made by means of a nomination paper in the pre
scribed form; 

(b) be made by at least ten voters registered in the consti
tuency in which the candidate intends to be a candidate, each 
of whom shall sign the nomination paper; 

(c) be endorsed with the candidate's consent to nomination; 

(d) if the candidate is to stand for, or to be sponsored by, 
a political party, specify that fact, together with the name of 
the political party and the name of the candidate or an ab
breviation of the name of the candidate, and a distinctive 
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symbol, which the candidate wishes to appear on the ballot 
paper in conjunction with him; and 

( e) in the case of an independent candidate, specify the 
name of the candidate or an abbreviation of the name of the 
candidate, and a distinctive symbol, which the candidate 
wishes to appear on the ballot paper in conjunction with him. 

(3) Every nominated candidate shall produce to the returning 
officer evidence, satisfactory to the returning officer, identifying 
him as the person nominated. 

(4) Where a nomination paper specifies the matters referred 
to in paragraph (d) of subsection (1), the nomination paper 
shall be countersigned by a person who is an office·bearer of 
the political party concerned and who has authority to certify 
that the candidate is to stand for that political party. 

(5) The fact that subsequent to nomination the name of any 
person who nominated a candidate under subsection (2) (b) is 
struck off the voters register shall not invalidate the nomination 
of the candidate. 

(6) No candidate may be nominated for election in more 
than one constituency or. in the case of a by-election, while he 
is a member of the National Assembly. 

(7) A voter shall not be entitled to subscribe to more than 
one nomination paper. 

38.-(1) Every candidate or his election representative shall 
at the time of his nomination deliver to the returning officer-

(a) a nomination paper completed and executed in the 
prescribed form; 

(b) evidence, or a statutory declaration by the candidate 
made before a !lIagistrate or a commissioner for oaths, that 
the candidate-

(i) is a citizen of MalaWi and has attained the minimum 
age required by the Constitution for election to the National 
Assembly; and 

(ii) is able to speak and to read the English language 
well enough to take an active part in the proceedings of 
the National Assembly; 

(e) evidence that he is registered as a voter in the consti
tuency. 

(2) The returning officer shall, if the candidate or his election 
representative so requests, examine the nomination paper and 
supporting documents of the candidate before they are tendered 
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and advise the candidate or his election representative whether 
in his opinion they are in order. 

(3) The returning officer shall, at the earliest opportunity 
and in any case, before the close of the period allowed for 
nominations, advise the candidate or his election representative 
of any defect in the candidate's nomination paper or supporting 
documents and the candidate or his election representative may, 
before the close of such period, rectify the defect. 

17 

39. Where a nomination paper is delivered in conformity Inval;d 
with this Part and it is not withdrawn. the candidate shall be nom;nat;on' 

deemed to stand nominated unless the returning officer is satis-
fied of the candidate's death or decides that the nomination 
paper is invalid on one of the following grounds, but on no 
other grounds, namely-

(a) that the description of the candidate is insufficient to 
identify him; 

(b) that the nomination paper does not comply with this 
Act; 

(c) that the nomination paper was not tendered within the 
time prescribed; 

(d) that any supporting document required to accompany 
the nomination paper has not been lodged with the returning 
officer; or 

(e) that the evidence delivered to the returning officer 
under section 37 (3) is insufficient. 

40.-(1) If, after the close of the period allowed for nomina- Rejected 
tions but before the polling day, the returning officer is of the nom;nat;on' 

opinion that-

(a) a candidate whose nomination paper has been lodged 
with him has not been duly nominated in accordance with 
this Act or is not qualified for election or has obtained nomi
nation by fraud or false pretences; 

(b) any symbol or abbreviation specified in respect of a 
candidate pursuant to paragraph (d) or (e) of section 37 (2) 
is indecent or obscene or is too complex or elaborate to be 
reproduced on a ballot paper or so closely resembles the 
symbol of any candidate contesting the election in the consti
tuency concerned or the recognized symbol or abbreviation 
of any other candidate or of any political party, other tha'n 
the political party, if any, for which the candidate concerned 
is standing or which is sponsoring him as to be likely to cause 
confusion; or 
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(c) where the nomination paper states that a candidate is 
to stand for or to be sponsored by a political party, there is 
reason to believe that that fact is not true; or 

(d) the nomination paper lodged with the returning officer 
in respect of any candidate is for any other reason not in 
order; or 

(e) the deposit referred to in section 45 was not lodged 
with a candidate's nomination paper; or 

(j) a candidate is not qualified for election at that election; 
or 

(g) a candidate has been duly nominated for election for 
another constituency, 

the returning officer shall forthwith notify such candidate or 
his election representative giving the reasons for such opinion, 
and. if so requested by the candidate or his election represen
tative, the returning officer shall draw up and sign a statement 
of the facts and his opinion based thereon and transmit it, 
together with the nomination paper and any certificate or af
fidavit which has been lodged with such nomination paper, to 
the Registrar of the High Court for hearing and decision by 
the High Court at the earliest opportunity; and a copy of the 
statement shall, at the same time, be delivered to the candidate 
or his election representative and to the Commission. 

(2) If no request is made under subsection (I) the candidate 
shall be deemed not to have been duly nominated. 

(3) The High Court may call for further information from 
the person making the request or from the returning officer. 

(4) The High Court shall after determination of the matter 
direct the returning officer either to accept or to reject the 
nomination and the returning officer shall comply with such 
direction. 

(5) Where any nomination has been referred to the High 
Court under the provisions of this section. the proceedings 
under sections 41. 42 and 43 shall be suspended pending deter
mination of the matter. 

(6) Without derogation from subsection (1), the returning 
officer shall not take the action under that subsection-

(a) solely on account of any minor variation between the 
name of any person as it appears on the nomination and as 
it appears on the voters register if the returning officer is 
reasonably satisfied that the variation is due to an error n' 
is without significance; 

J 
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(b) any other imperfection in the nomination paper if the 
returning officer is reasonably satisfied that there has been 
substantial compliance with this Part. 

41. If at the end of the period allowed for nomination no 
candidate has been duly nominated for a constituency, the Com
mission shall hy notice published in the Gazette. extend the 
period for the receipt by the returning officer of nominations 
te> a date not later than seven days before the polling day. 

19 

No nomina· 
lion of 
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42. If at the end of the period allowed for nomination there Procedure 

shall be only one candidate duly nominated in a constituency, for 
uncontested the returning officer shall publicly dec.lare that candidate to be 

elected and shall immediately thereafter inform the Commis
sion of the name of the elected candidate and the constituencv 
for which he has been elected. Such candidate shall thereupo~ 
be a member of the National Assembly. 

election 

43.-(1) When two or more persons have been duly nomi- Procdure 
nated as candidates for election in ar.v constituency, the return- when poll 
. ff' . h . h -II . b' 10 be held mg 0 Icer III suc constItuency sa, as soon as praclIca Ie 
after the close of the period for nomination. publicly declare 
and give public notice that a poll is to be taken stating-

(a) the names of the candidates in alphabetical order of 
surnames: 

(b) the day or days and the times, as declared by the Com
mission under section 36. on which the poll shallLJe held: and 

(e) the location of the polling station or stations. 

(2) The returning officer may, with the consent of the Com
mission. alter the provisions of a public notice given under 
.-;ubsection (1) for the purpose of fulfilling the requirements of 
this Act and any such alteration shall be published in the same 
matter as the notice. 

44--( 1) A vacancy in the membership of the National Assem- Spec;.i 

blv which exists otherwise than bv reason of a dissolution of prov;si"n, 

P~liament shall be published by ihe Speaker by notice in the ~;I~v~e,peCl 
Gazette Slating the cause: of the vacancy. eicci;ons 

(2) If-
(a) within fourteen days of the publication of a notice re

ferred to in subsection (1), the person to whom the notice 
relates has not presented a petition to the High Court seeking 
an order declaring that he has not ceased to be a member of 
the National Assembly; or 

(b) after presenting a petition referred to in paragraph (a), 
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the petitioner by his own default does not prosecute his peti
tion within fourteen days of presenting the petition; 

(e) after hearing the petition, the High Court confirms the 
declaration of the Speaker, 

the Registrar of the High Court shall forthwith give notice of 
that fact to the Speaker. 

(3) If, after hearing a petition referred to in subsection (2), 
the High Court makes an order declaring that the petitioner 
has not ceased to be a member of Parliament, the Registrar of 
the High Court shall forthwith give notice of that fact to the 
Speaker, who shall publish a notice in the Gazeae stating the 
effect of the order of the High Court. 

(4) The Attorney General shall be respondent on the hearing 
of a petition referred to in subsection (2). 

45.-(1) At the same time as the nomination paper for a 
candidate is lodged, there shall be deposited with the returning 
officer by or on behalf of the person nominated, such sum as 
may be fixed by the Commission. 

(2) If a poll takes place for the constituency concerned, the 
;um deposited under subsection (1) shall be refundable to the 
payee. whether the candidate in respect of whom the sum was 
deposited is or is not elected in the poll. unless the number of 
valid votes cast for an unsuccessful candidate is less than five 
per cent of the total valid votes cast in the constituency in which 
case such sum shall be paid into the Consolidated Fund. 

(3) If a poll for the constituency concerned does not take 
place, the sum deposited under subsection (1) shall be refund
able to the payee. 

46.-(1) Subject to this section, a duly nominated candidate 
for elections for a constituency may withdraw his nomination 
at any time before the polling day. 

(2) A withdrawal of a candidate under subsection (1) shall 
be effected by means of a written notification to the returning 
officer, signed by the candidate personally, and the returning 
officer shall notify the Commission in writing. 

(3) Where a candidate has withdrawn his nomination ~nder 
this section the sum deposited by or on his behalf under section 
45 shall be forfeited and paid into the ConSOlidated Fund. 

(4) In the "vent of a candidate withdrawing his nomination 
under this section, the returning officer shall take all such steps 
as are reasonably practicable to ensl~re that-

,) , 
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(a) the withdrawal is brought to the attention of voters in 
the constituency; and 

(b) the name of the candidate who has withdrawn is either 
omitted or deleted from all ballot papers. 

47.-(1) If the returning officer of a constituency is satisfied Death of 

that a duly nominated candidate for election in that constituency candidate 

died before the close of the poll in that cOfi3tituency, he shall 
stop all proceedings relating to the election in that constituency 
and forthwith notify the Commission of that fact. 

(2) Where-
(a) the Commission is satisfied that a duly nominated can

didate for election for a constituency died before the poll 
commenced or, if the poll has commenced, before the close 
thereof; 

(b) the proceedings relating to an election for a constituency 
have been stopped under subsection 0), 

the Commission shall, so far as concerns that constituency. 
declare that all proceedings relating to the election in that con
stituency are void and.lhat all proceedings relating to that elec
tion shall be commenced afresh in the same manner as if a 
vacancy had occurred: 

Provided that no fresh nomination shall be necessary in the 
case of a candidate who was duly nominated at the time when 
the proceedings were declared void if such candidate or his 
election representative notifies the returning officer of the con
stituency in writifig of his intention to remain a candidate. 

Division 3-Nominations for Election to the office of President 

48.-(1) For the purpose of election to the offic:e of President. 
the Commission shall publish in the Gazelle a notice declaring-

(a) a place or places at which. and a day or days. not less 
than fourteen and not more than twenty one days after the 
day of publication of the noti(;e, on which the Commission 
shall sit in the open for the purpose of receiving nominations 
of candidates for eiection (0 the office of President; and 

(b) a day or days, net less than twenty-one and not more 
than forty-five days after the nomination day or last nomina
tion day. as the case may be, fixed under paragraph (a), on 
which a poll shall be taken if a poll becomes necessary in 
accordance with this Act. 

(2) The Commission may, by further notice published in the 
Gazelle, alter any day, time or place fixed under subsection (1)_ 

~otice of 
dcction to 
'_'ll1ce of 
!'rc~:dcnt 
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49.-(1) The nomination of a candidate for election to the 
office of President shall be made by at least ten registered 
voters in each district each of whom shall sign a nomination 
paper in the prescribed form which-

(a) the candidate or his election representative shall lodge 
with the Commission; 

(b) shall be countersigned by the candidate, endorsing 
thereby his acceptance of the nomination; 

(c) shall, if the candidate is to stand for or to be sponsored 
by a political party. specify that fact. together with the name 
of the political party, the name of the candidate and an 
abbreviation of the name of the candidate and the distinctive 
symbol and other particulars approved by the Commission 
which the candidate wishes to appear on the ballot paper in 
conjunction with him; 

(d) in the case of an independent candidate, shall specify 
the name of the candidate or an abbreviation of the name of 
the candidate and the distinctive symbol and other particulars 
approved by the Commission which the candidate wishes to 
appear on the ballot paper in conjunction with him; and 

(e) shall be accompanied with evidence, or a statutory de
claration by the candidate made before a magistrate or a 
commissioner for oaths, that the candidate is a citizen of 
Malawi and has attained the minimum age required by the 
Constitution for the election to the office of President. 

(2) Where a nomination paper specifies the matters referred 
to in paragraph (c) of subsection (1), the nomination paper 
shall be countersigned by another person who is an office-bearer 
of the political party concerned and who has authority to certify 
that the candidate is to stand for or to be sponsored by that 
political party. 

(3) Subject to this section, the provisions of sections 37 (2) 
and (3), 38 and 39 shall apply, mutatis mutandis, in relation to 
the nomination of candidates for election to the office of Presi
dent, and references in that section to the returning officer 
shall be read as references to the Commission. 

Deposit on 50.-( 1) At the same time as nomination papers are lodged 
nomination by or on behalf of a candidate for ejection as President, there 

shall be deposited with the Commission by or on behalf of the 
person nominated, such sum as may be fixed by the Commis
sion. 

'. 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

No. 31 Parlimnentary and Presidential Elections 

(2) Save as provided in section 52 (3), a deposit under sub
section (1) shall, mutatis mutandis, be treated in the same man
ner as a deposit under section 45. 

51. As soon as practicable after the sitting of the Commis
sion to receive nominations of candidates for election to office 
cf President unCler this Part, the Commission shall cause to be 
published in the Gazette and on the radio and -iIi a newspaper 
in general circulation in MalaWi the names of all candidates 
who have been validly nominated for election to the office of 
President in alphabetical order of surnames. 

23 
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52.-(1) A nominated candidate for election to the office of Withdrawal 

President may, by notice in writing addressed to the Commis- of a 

sian, withdraw his candidature at any time before the day on caodidate 

which the poll in an election to the office of President is to be 
taken. 

(2) On receipt of a notice of withdrawal under subsection· 
(1), the Commission shall cause the withdrawal to be published 
in the Gazette and on the radio and in a newspaper in general 
circulation in Malawi. 

(3) Where a candidate for election as President has withdrawn 
his nomination under this section, the sum deposited by or on 
his behalf under section 50 shall be forfeited and paid into the 
Consolidated Fund. 

53. If at the end of the period allowed for nomination for 
election to the office of Fresident no candidate has been duly 
nominated for election to the office of President, the Commis
sion shall by notice published in the Gazette extend the period 
for the receipt by the Commission of nominations. 

54. Where-

No nomina
tion of candi
date for 
election to 
office o( 
President 

(a) no candidate for election to the office of the President When fresh 

has been validly nominated at the expiry of the time fixed nominations 

for lodging nomination papers with the Commission; or :::;~dto be 

(b) no candidate nominated for election to the office of 
President is qualified in accordance with the Constitution for 
election as President; or 

(c) a candidate nominated for election of President dies 
on or before the day on which the poll in the election is to 
be taken; or 

(d) a candidate nominated for election to the office of 
President who would otherwise have been entitled to be de
clared dilly elected as President dies after the poll has begun 
in the election to the office of President, but before he has 
been declared duly elected as President, the Commission 

---
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shall, by notice published in the Gazette, declare that all 
proceedings relating to the election to the office of President 
are void and that proceedings shall be immediately com
menced afresh in accordance with this Act. 

55. If twO or more persons have been duly nominated as 
candidates for election to the office of President the Commis
sion shall. as soon as practicable after the close of the period 
for nomination give public notice that a poll is to be taken and 
such notice shall state-

(a) the names of the candidates in alphabetical order of 
surnames; 

(b) the day or days and the times on which the poll shall 
be held as determined by the Commission under section 4S 
(1) (b); and 

(c) the location of the polling stations .. 

(2) The Commission may, for the purpose of fulfilling the 
requirements of this Act, alter the provision of a public notice 
given under subsection (1) and any such alteration shall be 
published in the same manner as the notice. 

PART V-CAMPAIGNING 

Campaigning 56.·-(1) All political parties shall have the right to campaign 
by political in an election. 
parties 

Period of 
campaigning 

(2) Campaigning by or in the name of any political party 
shall not be conducted in any public place unless the political 
party has notified the District Commissioner in writing. with a 
copy of such notification to the officer-in-charge of Police. 

(3) The District Commissioner shall stamp every notification 
he has received under subsection (2) with his official date stamp 
showing the date the notification was received by him. 

(4) Where two or more political parties have given notifica
tion under subsection (1) to hold a public meeting at the same 
venue, the political party whose notification was first received 
by the District Commissioner shall be the party entitled to hold 
the public meeting at such venue. 

57. For the purposes of this Act the period of campaigning 
in public by every political party under this Part shall be a 
period of two months closing forty-eight hours before the open
ing of the poll on the first polling day: 

Provided that in the case of the first general election such 
period shall be of any duration closing forty-eight hours before 
the opening of the poll on the first polling day. 

.-

'. 
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58. Every public officer and publi<: entity or authority shall Equal 

give and be seen to give equal treatment ~o all poli~ical parties ~[~';i~i~;1 
to enable each pohtlcal party to conduct Its campaign freely. parties 

59. Every political party and every representative, member Freedom of 
or supporter thereof shall enjoy complete and unhindered free. ex~ression 
:.' .• m of expression and information in the exercise of the right i;forrn.tion 

,.' campaign under this Act and no person shall, during or after 
the period of campaigning. be subjected to any criminal pro-
secution for any statement he made or any opinion he held or 
any campaign material he produced. published or possessed 
while campaigning in the electIOn. 

60. Subject only to section 56 (2), every political party and Freedom 
any representative, member or supporter thereof shall, either of assembly 

alone or in common with others. enjoy complete and unhin-
dered freedom of peaceful assembly in campaigning in any. 
election. 

61.-(1) Notwithstanding guarantees of freedom of expres
sion. information and assembly under this Act, no person shall 
in campaigning in an election use language which is inflammat
ory. defamatory or insulting or which constitutes incitement to 
public disorder, insurrection. hate. violence or war. . 

(2) The Commission may prescribe a code of conduct to be 
complied with by every political party in conducting its cam
paign in an election. 

62. No person shall hold a campaign meeting under this 
Act in or within the premises of-

(a) military units or police stations; 
(b) public institutions and workplaces during normal work

ing hours; 
(c) educational institutions during periods of classes. 

Ethical 
norms during 
campaigning 

Prohibited 
places for 
campaigning 

63.-(1) Every political party shall have the right to have the News 
substance of its campaign propaganda reported on radio news br~.dcasts 
broadcasts of the MalaWi Broadcasting Corporation and in any an reports 

newspaper in circulation in Malawi: 

Provided that in the case of news broadcasts by the Malawi 
Broadcasting Corpcration-

(a) the content of the news shall be professionally deter
mined by the MalaWi Broadcasting Corporation; 

(b) the MalaWi Broadcasting Corporation shall maintain 
neutrality in the manner of reporting the news of the campaign 
propaganda of political parties and generally in its commen
taries; 
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(c) the Commission shall monitor such news broadcasts 
and shall ensure equal news coverage of the campaigning by 
all political parties; 

(d) no political party or candidate shall be entitled to make 
commercial advertisement for its campaign. 

(2) The Commission may, by arrangements with the Malawi 
Broadcasting Corporation, allocate time on the radio during 
which political parties may be allowed to speak in campaigning 
for an election and the Commission shall allocate equal time 
to every political party. 

(3) For the purposes of this section, "campaign propaganda" 
means any activity. statement or any other form of expression 
aiming directly or indirectly at promoting votes for any candi
date or political party contesting in an election. 

64. During the campaign period any political party may 
publish campaign materials in the fcrm of books, !looklets. 
pamphlets, leaflets, magazines or newspapers and shall. in any 
such publication, specify particulars sufficient to identify the 
political part)'. 

65. The District Commissioner shall designate places or 
spaces in parts of his district on which may be posted or affixed 
campaign materials of political parties and every political party 
shall be entitled to equal access to such place or space. 

66. Every political party may, for the purpose of financing 
its campaign. appeal for and receive voluntary contributions 
from any individual or any non-governmental organization or 
other private organization in or outside Malawi. 

PART VI-POLLiNG STATIONS 

67. (1) The Commission shall establish polling stations 
throughout the Republic a!1d there shall be at least one polling 
station for every registration centre established under section 
2l. 

(2) All polling stations shall be established and located in 
public buildings, including schools. community or social halls. 
administrative offices of the Government or local authorities, 
but not-

(a) at a military unit or police station; 
(b) in a residential building; 
(c) in a building occupied by a political pany; 
(d) in premises where alcoholic drinks are ordinarily sold 

or consumed; 
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(e) places of worship or dedicated to worship; and 
(j) hospitals or other health centres. 

(3) The Commission shall, before the polling day, publish in 
the Gazette and in more than one issue of a newspaper in 
general circulation in Malawi and by radio announcements and 
by any other appropriate means the nam~s of all places through 
out Mala\\<i at which polling stations have been established. 

68.-(1) The Commission shall appoint polling statian offic
ers in its service whose duty shall be to administer the proceed· 
ings at polling stations, including mare particularly the casting 
of votes, and to count the votes cast at polling stations. 

Polling 
station 
officers 

(2) The Commission shall post at every polling station at 
least five polling station officers one of whom the Commission 
shall designate as the presiding officer for that polling station 
and at least on~ of whom shall be a person able to speak the' 
language commonly spoken in the area of the polling station. 

(3) Polling station officers may be appointed from amongst 
persons who served as registratio~ officers and every person 
appointed as a polhng statlon officer shall receive vocatlonal 
training in his duties. 

69. Every polling station officer shall, on the polling day, 
report for work at the polling station not later than thirty 
minutes before the opening time for the casting of votes at that 
polling station and at any given time of the polling day there 
shall be a majority of polling station officers attending to their 
business at the polling station. 

70. The Commission shall ensure, in due time, that polling 
station officers at every polling station are supplied with all 
necessary items. namely-

(a) an authenticated copy of the voters register of the voters 
registered at the centre served by the polling station; 

(b) the ballot papers and accompanying envelopes for use 
by voters in casting their votes; 

(c) the ballot boxes; 
(d) the seals, sealing wax and envelopes for the votes; 
(e) indelible ink; 
(j) record sheets for the record required under section 93; 
(g) a spc::cial container to be positioned in the polling booth 

into which a voter shall deposit the ballot paper he has dis
carded; 

Working 
huurs for 
polling 
station 
officers 

Work items 
for polling 
station 
officers 
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(h) a lamp or lamps to be lit and used for counting votes 
at the close of the poll; 

(i) a log book in which formal complaints under section 89 
shall be recorded: 

71. Presiding officers at polling stations and. in general, the 
Commission shall be responsibk for creating and guaranteeing 
all necessary and indispensable conditions for the custody. con
sen'ation, security and inviolahility of the items specified in 
section 70. including more particularly the ballot papers and 
hallot boxes. 

72.-(1) Every political party shall have the right to monitor 
the voting process at poiling stations and shall do so through 
its designated representatives who shall be notified to the Com
mission in writing specifying their names and the polling stations 
to which they arc to be assigned and in the absence of such 
notification by any political party it shall be presumed that the 
political party does not desire to monitor the voting process at 
that polling station. 

(2) The Commission shall issue to every person designated 
as a representative of a political party under subsection (1) a 
document of identity in the prescribed form. 

73. Representatives of political parties shall have

(a) the following riglits-
(i) to be present at the polling stations and to occupy 

the nearest seats or positions to the polling station officers 
so as to be able to monitor all the operations relating to 
the casting and counting of votes; 

(ii) to verify and inspect, before the b.:ginning of the 
casting of the vote3, the ballot boxes and the polling booths; 

(iii) to request and obtain from the polling station officers 
any information which they consider necessary relating to 
the voting process and the counting of the votes; 

(iv) to be consulted about any question raised on the 
operation of the polling station whether during the casting 
or the counting of the votes; 

(v) to consult the voters registers at any time; 

(b) the following duties-
(i) to act conscientiously and objectively in the exercise 

of their rights under this section; 
(ii) to co-operate with poIling station officers in the op

erations relating to the casting and counting of votes; 
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(iii) to refrain from interfering unjustifiably and in bad 
faith with the duties of the p'olling station officers so as not 
to disturb the process of casting and counting the votes; 

(iv) to maintain the secrecy of the ballot. 

PART VII-THE VOTE AND THE VOTING PROCESS 

29 

74.-(1) The right of a person to vote in the general elections CharaCleri· 
shall be exercised individually by him and he shall be required sric of 
to be physically present. the vote 

(2) Voting shall be by secret ballot. 

(3) A voter shall be entitled to cast his vote only once and 
one person shall have one vote. 

75.-(1) Subject to subsection (2), a person shall be allowed 
to exercise his right to vote at a polling station located at the 
registration centre where he is registered. 

(2) If it is not possible for a person to vote at a polling station 
located at the registration centre where he is registered, the 
registration officer of that centre or other duly authorized of
ficer may. on the request of such person, grant him written 
authorization in the prescribed form to vote at a polling station 
located in the place where he will be present on the polling 
day and in that case the polling station officers at such other 
polling station shall record in the manner prescribed by the 
Commission instructions in writing his name, the number of 
his voters registration cenificate and the place of his registra
tion: 

Provided that the registration officer or other authorized 
officer may at his sole discretion refuse to grant the request. 

76.-(1) The Commission shall arrange for the printing in 
sufficient quantities of distinctly identifiable ballot papers for-

(a) each candidate for dection as member of Parliament; 
and 

(b) each candidate for election as President, 

on which shall be p:-inted clearly and legibly his nam,e or an 
abbreviation thereof and his election symbol or the election 
symbol of his political party and such other particulars as the 
Commission may determine to identify him distinctly from 
other candidates. 

(2) In addition to the ballot papers as required under subsec
tion (1), the Commission shall procure specially printed en
velopes for use by voters in casting their votes in accordance 

. with the requirements of section 85. 
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77. The Commission shall establish one voting booth or 
more at each polling station and a voting booth shall be con
structed in such a way as to screen a voter from observation 
when he is selecting and discarding ballot papers according to 
his choice consistent with the doctrine of secret ballot. 

7S.-(1) The Commission shall procure ballot boxes of suit
able material, specification and design for use in the casting of 
votes by voters. 

(2) Subject to satisfying the requirements of this Act, on the 
polling day the presiding officer of a polling station shall position 
in respect of each voting booth at that polling station one ballot 
box in such a way that when voters cast their votes in the ballot 
box they shall do so in full view of the polling station officers 
and other officials present thereat. 

79. Notwithstanding any provision to the contrary in any 
contract of employment, all persons in paid employment, in
cluding those working by shift, shall have the right to be released 
for the necessary time to exercise their right to vote. 

SO. On the polling day voting shall begin at 6 o'clock in the 
morning and close at 6 o'clock in the evening, but before voting 
begins the presiding officer, together with the other polling 
station officers and representatives of political parties, shall 
verify that there are no irregularities with the 'Ioting booth and 
the working documents of the polling station officers and, shall, 
in particular, exhibit in front of all present the ballot box to 
verify that it is empty after which the ballot box shall be closed 
and sealed. 

SI. Upon verification in accordance with section 80 that 
~here are no irregularities, the first persons to be allowed to 
'Jote shall be the presiding officer, the other polling station 
officers, representatives of political parties and all officers reo 
sponsible for ensuring order and security at the polling station 
after whom all other persons shall vote according to the order 
of their arrival at the polling station and, to this end, they shall 
form a line; but subject thereto, the presiding officer shall exer· 
cise general powers for keeping order at the polling station and 
for regulating the number of persons to be admitted to vote at 
any time and may, if circumstances so require, use his discretion 
to allow certain persons to vote inconsistently with the order 
of priority required by this section. 

S2. Subject to section 83, voting at every polling station 
shall continue uninterrupted until closed. 
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83. Voting at any polling station may be adjourned to Adjourn· 

another day to be fixed by the Commission iI~ ment in 
certain 

(a) the polling station officers are unable to assemble at 
that polling station in accordance with this Act; 

(b) there occurs some commotion which causes voting to 
be interrupted for more than three hours; and 

(e) in the area where the polling station is located there 
has occurred some public disaster or a serious disturbance of 
public order, not being the death of any person. which affects 
the voting. 

(2) Where voting has been adjourned to another day under 
subsection (1)-

(a) the hours of voting on that day shall be the same as 
for the original day; 

(b) the voting process shall be conducted afresh and not 
as continuing from the original day; and 

(cl the votes cast on the original day shall be null and void 
and shall be classified as such in the records of that polling 
station prepared under section 93. 

84.-(1) No form of propaganda, campaign material or adver· 
tisement shall be exhibited inside a polling station or within a 
radius of one hundred metr.es outside a polling station. 

cas~s 

Prohibited 
presence. 
elc .. a! 

polling 

(2) Unless his presence is otherwise permitted under this stations 

Act. no person shall be allowed while voting continues within 

the premises of a polling station or to remain within the premises 
of a polling station if-

(a) he is not a registered voter; and 

(b) he has already voted at that polling station or at any 
other polling station. 

(3). An agent of a media organization shall be entitled to be 
present at a polling station during polling and for that purpose 
every such agent shall identify himself to the polling station 
officers by pre:;enting his credentials from the organization he 
represents. 

(4) No person shall be present at a polling station in the 
capacity of a member of the armed forces or the police or as 
a member of any paramilitary force or a uniformed organiza
tion, unless he is employed in the service of the Commission 
or has been invited by the presiding officer for purposes of 
keeping order. 

31 
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(5) The presiding officer shall take all necessary steps to 
effectively bar or expel from within a radius of one hundred 
metres of a polling station any person who is evidently drunk 
and disorderly or is carrying a weapon of any kind or is disturb
ing the order or the peace at the polling station. 

85. For a person to be altowed to vote he must first present 
to the polling station officers ·his voters registration certificate 
and must not yet have exercised his right to vote. 

86.-(1) To be able to cast a vote at any polling station, a 
voter shall present himself to the polling station officers at the 
first desk as he approaches the polling station and hand to them 
his voters registration certificate whereupon the polling station 
officers shall proceed to verify his identity by examining the 
voters register. 

(2) If the polling station officers are satisfied with the identity 
of a voter in accordance with subsection (1), they shall-

(a) mark his voters registration certificate and record his 
name and registration number and hand back the certificate 
to him; 

(b) dip the right index finger of the voter in indelible ink 
provided for the purpose to the polling station officers after 
which the r>residing officer or other polling station officer 
authorized in that behalf shall hand to the voter one ballot 
paper for each candidate in the constituency for election as 
member of Parliament and one specially printed envelope 
for use by the voter in accordance with subsection (3) and 
direct the voter to the voting booth for the poll for election 
of a member of Parliament. 

(3) The voter shall, while in the voting booth enclose in the 
envelope handed to him with the ballot papers the ballot paper 
corresponding to the candidate whom he favours for election 
as member of Parliament for the constituency and discard the 
other ballot papers into a container positioned in the voting 
booth and shall then emerge from the voting booth and cast, 
in full view of the polling stations officers and other officials 
present, the envelope in the ballot box positioned thereat for 
the poll for election of a member of Parliament. 

(4) After a voter has cast his vote in accordance with subsec· 
tion (3) with respect to the election of a member of Parliament, 
he shall immediately be led to the next desk of polling station 
officers who, on verifytlfg ihat the voter has had his right index 
finger dipped in indelible ink, shall dip the voters left index 
finger in indelible ink an·d hand to him one ballot paper for 
each candidate for ele'ction 10 the office of President and one 
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specially printed envelope for use by the voter in accordance 
with subsection (5) and then direct the voter to the voting booth 
for the poll for election to tbe office of President. 

(5) The voter shall, while in the voting booth for the poll for 
<!Iection to the office of President, enclose in the envelope 
h:inded to him with ballot papers under subsection (4), the 
kllot paper corresponding to the candidate whom he favours 
/01 election to the office of President and discard the other 
ballot papel'! into a container positioned in the voting booth 
and shall then emerge from the voting booth and cast, in full 
view of the polling station officers and other officials present, 
the envelope in the ballot box positioned thereat for the poll 
for election to office of the President. 

33 

87. A voter' who is blind or is affected by disease or other Voting 

physical disability may vote accompanied by another registered bYdbdlind d 

f h' h ' f 'I' I b II' an .sable voter 0 IS own c OIce or, al mg suc 1 voter, y a po mg persons 

station officer who shall assist such person in casting his vote 
and shall act faithfully to the wish expressed by such person 
and with absolute secrecy regarding the vote cast by such per· 
son. 

88.-(1) A vote cast is null and void if-
(a) the ballot paper has been torn into two ormore parts; or 
(b) has been classified as such pursuant to section 83 (2) (c); 
(e) the envelope used for casting the vote contains two or 

more ballot papers, 

(2) A null and void vote shall not be regarded as valid and 
shall not be counted in deternlining the results of the elections. 

89.-(1) In addition to representatives, of political Farties, 
any voter present at a polling station may raise doubts and 
present in writing complaints relating to the voting at the polling 
station and shall have the right to obtain information from the 
polling station officers and from relevant documents available 
at the polling station, 

(2) No polling station officer shall refuse to receive a com· 
plaint presented to him under subsection (1) and shall initial 
every such presentation and annex it as part of the official 
record of the polling station, 

(3) Any presentation received by polling station officers 
under this section shall be deliberated upon among, and be 
resolved by, the polling station officers who may, if necessary 
in their opinion, postpone such deliberation or resolution until 
the end of the voting process to enable the process to proceed. 

Null and 
void votes 
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PART VIII-DETERMINATION OF RESULTS OF 11ffi ELECI10NS 

Unused 90. At the close of"the poll at any polling station, the pre
ballot papers siding officer shall proceed by first collecting together and sepa

rately all unused ballot papers and placing them in a ~eparate 
envelope provided to him for the purpose and then sealing the 
envelope and initialling or stamping it over the sealed area. 

Classifi
cation of 
votes cast 
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Record of 
the polling 
process 

91. For the purposes of determining the results of the elec
tions at a polling station and, in particular. in counting the 
votes thereat, the votes cast at a polling station shall be sepa
rately classified into-

(a) null and void votes; 
(b) votes for each of the candidates for election as members 

of Parliament; 
(e) votes for each of the candidates for election to the office 

of the President. 

92. After the close of the poll at any polling station, and.. 
only thereafter, the presiding officer shall. in the presence of 
other polling station officers and representatives of political 
parties if any be present. open the ballot box and order the 
counting of the votes to proceed separately according to a pro
cedure entailing the polling station officers-

(a) picking out of the ballot box one envelope at a time 
and then opening the envelope and displaying the ballot paper 
or papers to all present and announcing aloud the classifica
tion of the vote as specified in section (91); 

(b) recording on a sheet of paper provided to the polling 
station officers for the purpose,showing the classification of 
votes, the votes cast for each classification; 

(e) displaying the already announced ballot papers and 
separating them into lots corresponding to each classification; 
and 

(d) announcing, through the presiding officer, the number 
of votes cast at the pollin/( station under each classification. 

93.-(1) The presiding officer shall cause to be prepared by 
the polling station officers-

(a) a record of the entire polling process at his polling 
station containing-

(i) the full particulars of the polling station officers and 
representatives of political parties; 

(ii) the total number of voters; 
(iii) the total number of votes for or under each classifi

cation of votes; 
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(iv) the number of unused ballot papers; 
(v) the number of ballot papers which have been the 

subject of complaints, if any; 
(vi) the discrepancies; if any, between votes counted "lid 

the number of voters; 
(vii) the number of complaints and responses thereto 

and decisions taken thereon by the polling station officers; 
(viii) any other occurrence which the polling station of

ficers consider to be important to record; and 

(b) a brief summary of the final result. 
and such record and summary shall be legibly signed by the 
presiding officer and each of the other polling station officers 
and, if any be present, at least one representative of each polit
ical party. 

(2) Repr~cntatives of political parties at a polling station 
shall be entitled to a copy of the duly signed summary of. the 
final result of the poll at that polling station. 

(3) The presiding officer shall post at the polling station a 
copy of the duly signed summary of the final result of the poll 
at that polling station. 

3S 

94. The presiding officer of a polling station shall, with all Dellverv"r 

dispatch, deliver to the office of the District Commissioner of ~~:"I,~~I~Crs. 
his district under conditions of absolute security against loss. pnUlng 

tampering or interference- .<;WU()n~ 

(a) the record prepared under section 93; 
(b) all the ballot papers collected in separate lots corres

ponding to the classification under which they were counted; 
(e) all unused ballot papers; and 
(d) all voters registers and other work items provided to 

that polling station. 

95.-(1) On receipt of records from polling stations, the Dis
trict Commissioner or an offiCer of the Commission duly au
thorized in that behalf shall, at the office of the District Com
missioner, compile the result of the elections in his district on 
the basis of the duly signed summaries received with such re
cords and shall prepare, on the appropriate sheets in the pre
scribed form provided for the purpose by the Commission, a 
record in respect of each constituency in the district and also 
in respect of the entire district showing-

(a) the total number of persons who registered as voters; 
(b) the total number of persons who voted; 

Compilation 
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distnc: 
result of 
the declions 
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(c) the total number of votes for or under each classification 
of votes in accordance with section 91: 

(d) the discrepancies, if any, between the votes counted 
and the number of persons who voted: and 

(e) the complaints, if any, received by him and his decisions 
thereon. 

(2) Representatives of political parties duly designated for 
the purpose, shall be entitled to observe the entire procedure 
followed at the office of the District Commissioner in compiling 
the district result of the elections under subsection (I). 

(3) The record prepared under subsection (I) shall be legibly 
signed by the District Commissioner or other officer supervising 
the compilation thereof and, if any be present, by at least one 
representative of a political party which shall in addition. be 
entitled to receive a copy of the record. 

(4) The District Cummissioner or an officer of the Commis
sion duly authorized in that behalf shall publicly announce the 
result of the election in each constituency and in the entire 
district in accordance with the record prepared under subsection 
{I ). 

(5) The District Commissioner or a duly authorized officer 
of the Commission shall. with all dispatch, deliver to the Chief 
Elections Officer under' conditiuns 01 absolute security against 
loss. tampering or interference-

(a) the record ptepared under subsection (1); and 
(b) all items received from all polling stations in the district 

concerned. 

96.-( I) The Commission shall determine and publish the 
national result of a general election based on the records deliv
ered to it from the districts and polling stations. 

(2) The determination of the national result of a general 
election shall begin immediately after the Commission has re
ceived records from all districts and shall, subject only to sab
section (3), continue uninterrupted until concluded. 

(3) If a record from any district or other element necessary 
for the continuation and conclusion of the determination of the 
national result of the election is missing, the Chairman of the 
Commission shall take necessary steps to rectify the situation 
and may, in such case, suspend the determination for a period 
not exceeding twenty-four hours. 
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(4) Representatives of political parlies desigriated in writing 
to the Commission shall be entitled to observe the determina
tion of the national result of the election. 

(5) Subject to this Act, in any election the candidate who 
has obtained a majority of the votes at the poll shall be declared 
by the Commission to have been duly elected. 

97. At the beginning of determining the national result of 
a general election, the Commission shall take a decision on anv 
m;tter which has been a subject of a complaint and shail 
examine the votes which have been classified as lIuli and void 
lnd maY affirm or correct the determination thereof at the 
polling stations and at the offices of District Commissioners 
but without prejudice to the right of appeal conferred under 
section 114. 

98. The Commissulll shall summarize its determination of 
the national result of a general election in a written record 
indicating-

(a) the national resulL of thl' election as determined; 
(b) the complaints and r, 'spollses thereto and the decisions 

taken on them, 
and the Chairman of the C .,;imi"io" shall legibly seal the 
national result of the dection or si!-!nillg Ihe summary and every 
political party shall be ~ntitled to receive" signed copy of the 
summary: 

99. The Commission shall puhlish in the Gazette and by 
radio hroadcast and in at least one issue of a newspaper in 
~elleral circulation in Malawi the national result of an election 
;\,ithill eight days from the last polling day and not later than 
fOrlv-eight hours from the conclusion of the determination 
th~r'eo(and shall, in such publication, specify-

(a) the total number of voters registered for the election; 

(hi the total number of voters who voted; 
(e) the total number of null alld void votes; and 
(tI) the total number of valiu votes cast for e.lch classifica

tion of votes as specified in section 91. 

P·\RT IX-ELECTION PETITION IN RESPECT OF ELECTION TO 
OFFICE OF PRESIDENT 
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100.-( I) A complaint alleging an undue return or an undue 
·election of a person to the office of President by reason of 
lI'fe~ularity or any other cause whatsoever shall he presented 
1·\ \\"y of petition directly to the High Court within forty-eight 
j,"UIS. including Saturday, Sunday and a public holiday, of the 
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declaration of the result of the election in the name of the 
person-

(a) claiming to have had a right to be elected at that elec
tion; or 

(b) alleging himself to have been a candidate at such elec
tion. 

(2) In proceedings with respecI to a petition under subsection 
(I), the Commission shall be joined as' respondent. 

(3) If, on the hearing of a petition presented under subsection 
(I), the High Court makes an order declaring-

(a) that the President was duly elected, such election shall 
be and remain valid as if no petition had been presented 
against his election; or 

(b) that the President W;lS .• Jlot duly elected, the Registrar 
of the High Court shall forthwith give notice of that fact to 
the Commission which shall publish a notice in the Gazette 
stating the effect of the order of the High Court. 

(4) Pursuant to an order of the High Court under sut-section 
3 (b) declaring t.hat the President was not duly elected, a fresh 
eJection to the office of President shall be held in accordance 
with .this Act. 

(5) A declaration by the High Court under subsection (2) 
(b) shall not invalidate anything done by the President before 
that declaration. 

PART X-INTERNATIONAL OBSERVATION 

101. For the purposes of this Act, international observation 
means the verification of the various stages of the election by 
international organizations, non-governmental organizations, 
foreign governments and foreign personalities duly recognized 
for the purpose in accordance with this Part. 

102. International observation shall consist of the following 
activities--

(a) to verify and monitor the impartiality and the function
ing of the Commission and its officers in confonnity with this 
Act; 

(b) to verify apd monitor the impartiality and legality of 
the decisions taken by the Commission and its officers in 
settling disputes; 

(c) to verify and monitor the registration of voters; 
(d) to observe the COUISe of the campaigning for elections; 
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(e) to verify and monitor the voting process; 
(j) to verify and monitor the determination of the results 

of the elections at all stages of determination; 
(g) to observe access to and the use of the media. 

(2) Any irregularities noted by international observers shall 
be reported to the Commission or to the competent officers of 
the Commission and the Commission or such officers shall 
examine the activities reported as irregularities and shall, where 
the irregularities are confirmed, take corrective measures neces
sary to bring the elections into conformity with this Act. 

Beginning 
ana end 
of 
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103. International observation shall begin with the appoint
ment of the Commission and end with the determination of the 
national result of the election or the settlement thereafter of 
"all election disputes. 

international 
observation 

104. It shall be the duty of the Commission, every officer Collabor.>· 

thereof and every competent public officer or other competent t;on by 

authority in Malawi to co-operate with international observers ~~:;:~~~~: 
in their role and to offer to them the guarantees and other 
facilities necessary to fulfil their role. 

105. The Commission may send invitations for international 
observation and may do so on its own initiative or on request 
by a political party or by any government, organization or 
person competent under th"is Act to undertake international 
observation'. 

Invitation 
to interna
tional 
observers 

106.-(1) For purposes of recognition under this Act, inter- Categoric. 
national observers shall be categorized as follows- or ob.crven 

(0) observers from the United Nations Organization and 
its agencies, the Organizatiori of African Unity and its agen
cies. the Commonwealth Secretariat and other international 
organizations; 

(b) observers from non-governmental organizations consti
tuted and operating in any foreign country; 

(c) observers from foreign governments; and 
(d) individual observers. 

(2) A person shall not be recognized as an international 
observer unless-

(0) in the case of the first three categories specified in 
sub-subsection (1), he has been designated by the relevant 
organization or foreign government in writing to the Commis
sion disclosing his particulars and credentials; 
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(b) in the case of the category of individual observers, he 
is a person of recognized international experience and pre· 
stige. 

107. Recognition of international observers on arrival in 
Malawi shall be granted by the Commission which, for that 
purpose, shall-

(a) establish adequate administrative procedures for the 
proper and timely recognition of the observers; 

(b) devise an identity card for each category of international 
observers and issue to every recognized observer the card 
corresponding to his category; 

(c) devise a common and easily identifiable badge for all 
international observers and issue the badge to every recog
nized international observer. 

108. Every international observer recognized under this Act 
shall, while exercising his functions, use the identity card and 
the badge issued to him. 

109. International observers shall, in Malawi, have the 
right-

(a) to obtain a mUltiple entry visa to enter Malawi for the 
duration of the period of international observation as 
specified in section (103); 

(b) to have unimpeded access to all election events and to 
observe all aspects of the civic education programmes, the 
registration of voters, the nomination of candidates; the cam
paign, the voting and the counting of votes at all stages; 

(c) to enjoy freedom of circulation throughout Malawi: 

(d) to seek and obtain information on the official organs 
involved in the conduct of an election and regarding the 
election itself; 

(e) to communicate freely with any political party and with 
ally organization or person; 

(f) to have access to information transmitted by or to the 
Commission and its officers; 

(g) to have access to complaints and responses about any 
occurrence or matter relating to the conduct of elections; 

(h) to open offices within Malawi for the performance of 
their functions; 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

• I,. 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

( 
" 

No. 31 Parliamentary and. Presidential Elections 

(i) to communicate any. specific concerns they may have 
to members and officers of the Commission; and 

(j) to communicate to the local and international media. 

41 

110.-(1) International observers shall have the following 
obligations-

(a) to exercise their role with impartiality, independence 
and objectivity; 

Obligations 
of 
international 
obscrve~ 

(b) to respect the Constitution and the laws of Malawi; 
(e) not to interfere in, or to impede, the normal course of 

the election: 
(d) to maintain the secrecy of the ballot; 
(e) to provide to the Commission copies of written informa

tion and statements which they have produced; and 
(f) to return the identity cards, the badge and any other 

identification material issued to them by the Commission 
after the end of their mission as observers. 

. (2) The Commission may revoke the accreditation of any 
mternatlonal observer who persistently violates the obligations 
laid down in subsection (1) and thereupon his status as an 
international observer shall cease. 

111. Diplomats accredited to Malawi who are designated Position 

and recognized as international observers under this Act shall of 

exercise their functions as such international observers without diplomats 

prejudice to their status and positions as such diplomats. 

112. International observers may operate separately or Separate 
jointly with other international observers of the same or differ. and joint 

. operatJon 
ent categones. of 

PART XI--COMPLAlNTS AND ApPEALS 
international 
observers 

113. Save as otherwise provided in this Act, any complaint Commission 

submitted in writing alleging any irregularity at any stage, if to decide 

not satisfactorily resolved at' a lower level of authority, shall ~;mplaints 
be examined and decided on by the Commission and where 
the irregularity is confirmed the Commission shall take neces-
sary action to correct the irregularity and the effects thereof. 

114.-(1) An appeal shall lie to the High Court against a 
decision of the Commission confirming or rejecting the exis
tence of an irregularity and such appeal shall be made by way 
of a petition, supported by affidavits of evidence, which shall 
clearly specify the declaration the High Court is bt;ing requested 
to make by order. . . 

~- ...... 
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(2) On hearing a petition under subsection (1), the High 
Court-

(a) shall subject to subsection 3, make such order or orders 
as it thinks fil; 

(b) in its absolute discretion, mayor may not condemn 
any party to pay cost in accordance with its own assessment 
of the merits of the complaint. 
(3) An order of the High Court shall under subsection (2) 

not declare an election or the election of any candidate void 
except on the following grounds which are proved to the satis
faction of the court-

(a) that voters were corruptly influenced in their voting 
contrary to any provision of this Act; or had their ballot 
papers improperly rejected, or voted more than once; 

(b) that persons not entitled to them were improperly 
granted ballot papers; or 

(el that persons entitled to them were improperly refused 
ballot papers: 

Provided that the court shall not declare an election void, 
after proof of any ground in paragraphs (a). (b) or (c), if it 
i: satisfied that the number of votes involved could not have 
... ffected the result of the election; 

(d) non-compliance with this Act in the conduct of the 
election: 

Provided that, if the court is satisfied that any failulc to 
comply with this Act did not affect the result of the election, 
it shall not declare the election void; 

(e) that the candidate was at the time of his election a 
person not qualified for election or that he was not properly 
nominated, or that a duly qualified candidate had his nomi· 
nation improperly rejected by the returning officer. 

(4) The court shall have po"'er to direct scrutiny and recount 
of votes if it is satisfied, during proceedings on an election 
petition, that such scrutiny and recoun: are desirable. 

(5) At the conclusion of the trial of an election petition the 
court shall determine whether the member whose nomination 
or election is complained of, or any other and what person was 
duly nominated or elected, or whether thc election was void, 
and shall report such determination to the Commission. Upon 
such report being given such determination shall be final. 
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PART XII-OFFENCES AND PENALTY 

llS. A person who-
(a) in relation to registration of voters-

(i) obtains his registration by giving false information; 
(ii) gives false information to obtain his registration or 

the registration of another person; 
(iii) obtains registration in more than one registration 

area: 
(iv) registers another person knowing that that other 

person is not eligible for registration; 
(v) prevents the registration of another person knowing 

that that person is eligible for registration; 
(vi) having the authority to do so, does not delete a . 

registration which he knows to be incorrect; 
(vii) falsifies a register; 
(viii) with fraudulent intent, modifies or substitutes a 

voters registration certificate; 
(ix) through violence. threat or fraudulent intent, pre· 

vents the registration of another person; 
(x) knowingly obstructs the detection of incorrect regis

tration or the verification of voters rolls; 

(b) in relation to campaigning for election5-· 
(i) holds a public meeting contrary to section 56 (2); 
(ii) prevents the holding, or interrupts the proceedings 

of a public meeting authorized under section 56 (2); 
(iii) denies any political party equal treatment with any 

other political party; 
(iv) destroys, defaces, tears or in any manner causes to 

be totally or partially useless Or illegible any campaign 
material displayed in an authorized place or space or 
superimposes thereon any other material concealing the 
earlier material; 

(v) is entrusted, by virtue of his office or functions, with 
displaying or depositing in an authorized place or space 
any campaign material, fails to display or deposit such 
campaign material or misplaces, steals, removes or destroys 
such material; 

(vi) contravenes section 61 (1); 
(vii) because another person attended or did not attend 

any campaign meeting, directly or indirectly, dismisses that 

Offences 
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other person from any employment or other gainful occu
pation or prevents or threatens to prevent that other person 
from obtaining any employment or other gainful occupa
tion or from continuing in any gainful occupation or applies 
or threatens to apply any sanction whatsoever to that other 
person; 
(c) in relation to voting-

(i) not being otherwise authorized to be present or not 
being a registered voter, knowingly presents himself at a 
polling station; 

(ii) knowing that he is not eligible to vote, casts a vote 
at any polling station; 

(iii) fraudulently uses the identity of another person in 
order to exercise the right to vote; 

. (iv) consciously allows that the right to vote to be exer
cised by a person·who does not have that right; 

(v) votes more than once; 
(vi) accompanying a blind or a disabled person to vote, 

fraudulently and faithlessly expresses a vote not according 
to the wish of that person; 

(vii) within a radius of one hundred metres of a polling 
station, reveals his vote or procures another person by 
force ·or deceit to reveal that other person's vote; 

(viii) uses or threatens violence or uses false information 
or other fraudulent means to coerce or induce another 
person to vote for or against a particular candidate or a 
candidate of a particular political P"rty or to abstain from 
voting; 

(ix) being a public officer, uses his office to coerce or 
induce another person to vote for or against a particular 
political party or candidate or abstain from voting; 

(x) directly or indirectly, dismisses or threatens to dismiss 
another person from any employment or other gainful oc
cupation or prevents or threatens to prevent another person 
from obtaining any employment Of other gainful occupa
tion or from continuing in any gainful occupation or applies 
or threatens to apply any sanction whatsoever to another 
person in order to induce that other person to vote for, or 
because that other person voted for. a particular candidate 
or a candidate of a particular political party or because 
that other person voted for or did not vote for a particular 
candidate or a candidate of a particular political party or 
because that other person abstained from voting; 
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(xi) being a presiding oificer.of.a+>olling station, fails to 
display a ballot bOlf in accordance with the requirements 
of this Act; 

(xii) illicitly introduces ballot papers in a ballot box be· 
fore, during or after the voting; . 

(xiii) fraudulently takes possession or conceals a ballot 
box with uncounted ballot paper or removes an uncounted 
ballot paper from a ballot box; 

(xiv) being a polling station officer, purposely neglects 
his duty with a view to occasioning an irregularity; 

(xv) being a polling station officer, unjustifiably refuses 
to receive a complaint. or a response to a complaint about 
the proceedings at his polling station or to examine and 
seek to resolve such a complaint; 

(xvi) disturbs the regular functioning of a polling station; 
(xvii) refuses to leave a polling station after being asked 

to do so by a polling station officer; 
(xviii) being an officer in·charge of police requested to 

assign police officers to keep order at a polling station. 
fails without justifica~on to do so within a reasonable time; 

(xix) oeing a police officer assigned to keep order at a 
polling station wilfully neglects his duties; 
(d) uses or threatens to use any force or restraint to induce 

or compel another person to sign or refrain from signing any 
nomination paper; 

(e) in any manner. fraudulently spoils. substitutes, con· 
ceals, destroys, amends or falsifies any document relating to 
the election; 

(j) in bad faith, submits a complaint, or a response to a 
complaint or challenges or questions the decisions thereon 
by a competent person or body; and 

(g) without justification neglects to fulfil obligations im· 
posed on him by or under this Act, 

shall be guilty of an offence. 
116.····(1) Every election officer, candidate. election represen· Mainlenan<e 

tative of a political party or other person in attendance at a uf secrecy 

polling station shall maintain and aid in maintaining the secrecy 
of the voting at such station. and shall not communicate. except 
for some purpose authorized by law, to any person any infor· 
mation as to th~ name of any voter who has or has not applied 
for any ballot paper or voted at that station; and no suth officer, 
candidate, represcntativl: or other person shall iuterfere with 

.• 
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a voter after he has received a ballot paper and before he has 
placed a ballot paper in a ballot box. 

(2) No person, other than a person aiding a bUnd or an 
incapacitated voter in accordan~e with this Act, shall attempt 
to obtain in the polling station information as to the:; candidate 
for whom any voter in such station is about to vote or has voted. 

(3) Any person who contravenes subsection (1) or (2) shall 
be guilty of an offence. 

117. Every offence under this Act shall be a cognizable 
offence within the meaning of the Criminal Procedure and Evi
dence Code. 

118.-{I) A person guilty of an offence under this Act for 
which no other penalty has been specified shall be liable to a 
fine of K5,000 and to imprisonment for two years. 

(2) In addition to the penalty under subsection (1), the court 
may make an order-

(a) where applicable, barring the convicted person from 
performing the duties of his office in connexion with the 
election; 

(b) suspending the right of the convicted person to vote in 
the .election or annulling the vote cast by such person; and 

(c) having regard to the nature of the activity constituting 
the offence, giving such directions as the court considers to 
be warranted in the circumstances. 

PART XIII-GENERAL 

119. At the end of its functions, the Commission shall de· 
posit all documents forming the official record of an election 
(including voters registers, ballot papers, records from districts 
and polling stations and summaries thereof and the record and 
summary of the national result} with the Clerk of Parliament 
who shall retain and preserve such documents in safe and secure 
custody without destruction for a period of twelve months. 

120. If after the holding of a general election no person has 
been elected in one or more constituencies, a session of the 
National Assembly may commence notwithstanding any such 
vacancy. 

121. The Minister may by regulations make provisions for 
giving effect to this Act. 
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PART XIV-REPEALS AND SAVINGS 

122. The Presidential Elections Act, the Parliamentary 
Elections Act and the Registration of Voters Act are hereby 
repealed. 

123. A person who at the commencement of this Act is a 
member of the National Assembly shaJI continue as such 
member until dissolution of Parliament next following the Re
ferendum. 

Repeals 
Cap. 2:01 
Cap. 2:02 
Cap. 2:03 

Savings 

47 

Passed in Parliament this eighteenth day of November, one thousand, 
nine hundred and ninety-three. 

R. L. GONDWE 

Clerk of Parliament 
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An ad to make provision with respect to the EledOl·al Commission and fill· mallers ancillary 

thereto or conneded therewith 

ENACTED by the Parliament of Malawi as follows:-

PART I - PRELIMINARY 

Short tiUe 

I. This Act may be cited as the Electoral Commission Ae~ 1995 
f / 

.' 

Interpretation 

2. (1) In this Act, unless the eonteet otherwise requires: 

"ny-election" means the election of a member of the National Assembly to fill a scat ill the 

National A~sembly which has become vacant othelwise than by dissolution of I'arliamcnt: 

"Chairperson" meaas the Chairperson of the Commission: 

/ 

"Conllni~sion" means the Electoral Commission re[ened to in Section 75 of the Constitution. 

"Constituency" means an area demarcated as such under the Parliamentary and Presidential 

Elections Act, 1993. 

"Director of Elections" means the Director of Elections referred to in Section tG. 

"Electoral matters" includes mattelN relating to parliamentary elections, Prcsid"lIlial elections and 

local govemment elections; 
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"General Election" means an election consequent upon Ule dissolution of Parliament; 

" 

"Local GovclTIment Election" means all electionundcr UIC Local Govenllncnt Ad; 1995 

"PariiamentmyElcction" means an election to the National Assembly, 

• 

"Parliamentary mailers" includes mailers relating to the role and limctions of tile Parliament: and 

"Ward" means an area demarcated as such under the Local Government Act (to b\: cnacted)_ 

(2) For the purposes of this Act, a person shall be taken to be a member () the stalT of the 

Conunission if he or she is: 

(a) the Director of Elections; 

(b) a person appointed under Section 18 or designated WIder Section 19_ 

P ART II - THE COMMISSION 

Establishment and Status of the Electoral Commission 

3, I There is hereby established a Commission known as the Electoral Commission_ 

3.2 TIle Conunission shall to be non-profit making corporation with perpet);;11 succession and a 

common seal, which is capable of suing and being sued of acquiring, holding, leuing and 

otherwise disposing of Iand,and of doing and performing such acts and things as bodies 

corporate may by law do and perform. 

Membership of the Commission 

;: 
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4. Functions and powers or the Commission 

4.1 ]llc Commission shall consist of no fcwcr tJwn si.x and not more Ihan tcn mcrnhcrs who 

51J.111 he appointed by the State President .,ller consulting leadcrs of all p"lilical pm1ies 

n:prcscn/ctl in Parliament All pOlilic'll parlies regis/ere,/ as Ihe date hercof ;111<1 who shall 

uc impartial, respected and suitably qualified men and women, who do not have high 

political profile, are themselves votcrs and represent a broad cross section of the 

popul.1tion. 

4.2(a) The State President shall, upon the advice of the Judicial Service Commiss:on designate 

one member as Chairperson of the Commission. 

4.2(b) In the absence o[the Chairpen;on, tile remaining memben; snail by simple ma.iority elect 

anoth~r person as Acting Chairperson of the Commission. 

4.2(c) TIle State President shall from lime to time, after consultillg all leaders of pulitical parties 

representcd in Parliament and subject to subscction (I) appoint additionallllcmbers of the 

Commission subject to the maximum number contemplated in that suhsection. 

4.3 The performance of the functions of thc excrcise of the powers of the Commission shall 

not be affected by reason of there being a vacancy, or vacancies in the ml"!.:ocrsrup of the 

Commission. 

". 
Functions and powers of the Commissioll 

5. (1) TIle functions oflhe Commission are; 

(a) to perfonl! functions that are pennitted or required to he perfOlmed by or under the 

Constilution; 

(0) to perform functions thai are pemlilted or required 10 be performed hy or Iidner Ihia Act: 
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(eI) 

(d) 

(e) 

(\) 

(g) 

to organise and conduct, and exercise general direction and supervision over parliamentary 

c1eclions, presidcntial elections and local government cicci ions; 

10 organise .~nel conducl. and exercise general ,!ircction and supenision e,ver parli.1Jncnf:II'." 

eicclioll8, prcsidcnli31 clcclions .1I1<11oc.11 ge)l'cl7llllcnl dcclie!1ls; 

without prejudice to the generality ofl'aragr'11'11 (e), to: 

(i) dctermine subject to the Consitution, the number of constituencies lor the purposes 

of parliamenl4ry elections and undertake the demarcation of houndalies of 

c.<J list i t \lell ices; 

(ii) undCT1ake the demareationof boumlatics for local government; 

(iii) delennine the number of wanls for Ihe pU'1)oses oflocal govenlllll!nl e1ccliolls and 

undcI1ake Ihe demarc;llion of Ihe hound;lI;es of wards; 

(iv) organise and direct Ihe registration of voters; 

(v) devise and establ!ish voters registers ami ballot papers; 

(vi) prinl, di~tribute ami take charge of ballot paper~', 

(vii) approve and procure hallot hoxes; 

(viii) estahlish amI oper;ltc polling slalions; 

(ix) take measures for ensuring that clcclions are conducled under cOl\dilions or 

comilicte freedom and faimess; 

(~) estahlish security conditions necessary ror the conduc\ or eleclion~ in accordance 

with the law; ami 

(xi) ensure compliance with the law and adopt measures necessary to Guarantee that 

declions are. free and fair. 

10 Il{Omote public awareness of electoral matters hy means of the conduct 0f civic and 

voler education. 

to conduct and promote research into decloral mailers ami ollter mallcrs Ihal relalc to 

functions; 

to perfonn such other functions as are conferred on it by or under any law of Malawi. 
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(2) The Commission may establish its own Jlublicity rnachinclY and shall be frcc to 

commuuicate openly and cqually with each politic;]1 palty or any candidate, pcrson or 

organisation. 

Independence of tile Commission 

6. (1) In discharging its functions, the COlllmission and every individuallllcmbcr thercof 

and aU staff of tile Commission, shall act, and sttive to be seen to act independently 

or 

(2) For the purpose only of accountability, the Commission and every 1I1ember thereof 

shall, in relation to the ovcrall fulfilmcnt of thc functions of the COI:lIllission, hc 

answcrcahlc to, and shall rcport directly to the I'rc~idcnl. 

(3) Upon assuming his or her ollice or immediately thereafter, r::very member of the 

Commission shall take oath beforc the Chief Justice in the prcscrib~d form. 

Terms and conditiolL' 

7. (1) Commissioners ~hall hold office on ~\lch tcnns ami conditions of service, including 

tCllns and conditions rc1aLillg to rcmuncration 3nd aUowances, a~ shall from time to 

timc hc detcllllincd hy the Prcsident in consultation with the Puhli\; Appointmcnt 

Commillce ~f J)arli;unenl. 

(2) Subject to subsection (3), the terms and conditions of service of a Commissioner 

shaU not without his her consent be altered during his or her peliod of office to his or her 

detrimcnt. 

(3) Any monetary payment due to a Commissioner pursuant to his or her telms and 
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conditions of service shall be increased at inlelvals so as 10 retain its ori~illal value and shall 

be a charge upon Ihe Consolidated Fund. :. 

Le:ll'e of Absence 

8. The Commission may grant a Conmlissioner leave of absence from a meeting of a a 

Commission. 

Resignation 
.~ 

... ~ 

9. A Commissioner may resign by delivering to the President a signed noti<.:c of resignation. 

Disclosure of Conflicting interests 

1 n. (1) A Commissioner who has a direct or indirect pe(;uniary interest in a matter being 

wnsidered or about to be considered by the Commission shall, :;s 500n as possible 

afier the relevant facts have come to his or her interest at a meetill~ of the 

COlllmission. 

(2) . A disclosure under sub-section (1) shall be recorded in the minutes oflhe meeting 

of the Commission and the Commissioner shall not-

(a) be present,during any deliberation of lite Conunission willt respccllo lltat maHer; or 

(b) lake part in any decision of Ihe Commission with respect to Ihal mailer. 

Removal from Omce 

t l. tf a Commissioner 
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(a) is abscnt, excepl on leave granled by Ihe Commission in accordance wilh scclion 8, [rolll 

Ifu·ce conscculive meetings of the Commission; or 

(Il) 1ails, wilhoul reasonable cxcuse, 10 comply wi.ll his or her ohligaliolls undcr sccHon J o. 

TI,e Presidenl may remove Ille Comlllissioner [mill ollice. 

.Mrr'jngs of flH' COlJJmission 

12. (1) The Chairperson may, at any time, convene a meeling of Ihe Cnmmi5sinn. 

(2) The Chairperson shaff convene slIch meelings of the Commission as, in his or her 

opinion, are necessary of Ihe emcient per[onnance of its funclions. 

(3) If Ihere is delivered 10 Ihe Director of Eleclions a \cller, signed by a majorily of 

Commissioners, requesting him or her to convene a meeting of the COlllmission hy 

a sJlecified dale, shall convcne a mceling by Ihal dale. 

(4) TIle C1!.1itpe1'SOIl or the Direl:lor ofEJecLiolls (.1S the C.1SI: ma), be) s)wU lake 

l'e4son"ble steps 10 en.<Ul'e t/rilt 1111 Commissioners .11'e giwll .1c1cqu8Ie llo/ice of.1ny 

meetings .. oflhe Commission wllich he or slle convenes. 

(5) 111e CommissiolilTlay by resolulioll sel a date and time for a /IIceting of the 

C ol1lmissioll. 

(6) At OJ meeting of the Commission, comprising 51% of the Commissioners shall 

conslilute a qllorum. 

(7) 'nle Chairpernln ghat! preside at at!mcetings of the Commissioll at which he or she 
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13. 

(a) 

(b) 

© 

(d) 

\ 

is present. 

(8) If the Chai']lerson is not present at a meeting of the Commi.;sion, the 

Commissioners present sh31l eJeel one of their numher to prcshlc 3t th.lt meeting. 

(9) Questions arising at a meeting ortlte Commission shall be determined by a miUority 

of the votes of the Commissioners present and voting. 

( I 0) The person presiding at a meeting of the Commission has a deliberative vote, and, 

in the eve1lt of an equality of votes, also has a casting vote. 

(II) The Commission may regulate the conduct of proceedings at its meetings as it 

thinks fil. 

Committees of the Commission 

(1) The Commission lIIay appoint such COllulIiUees as it deems necessalY for the 

perfonn.lnce of its functiolls. 

(2) A commttee appointed under subsection (1) may consist of: 

PROVIDED the Chairman of any such Committee shall be a memher of the 

Commission. 

Commissioners only; 

Commissioners and staff of Ihe Commission; or 

Commissioners and persons not statT of the Conunission; or 

Commissioners and staff of the COJlUl1ission and persons not staIr of tlte COllunission. 
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(3) 1\ Committee may, subject to the directions of the Commission, det~nnine its own 

procedures. 

(4) The Commission may terminate tJle appointment of " Committee at :lny time. 

Delegatioll by alc Commissioll 

14. The COlllmission may by resolution delegate to a Commitlee o[ the Commission reLerred to 

ill Section lJ (2)(a) all or allY o[ iL~ powers. 

(2) The Cl'lmmission may by resl'llution delegate \1'1; 

(a) A Commitlce orthe Commission re[elTCd to in Sction \J(2)(h) 

(h) The Director of Elections; or 

1\11 or anyof ils powers, other than those conferred on it by Section 76 (2) (a), (b) allli @ of 

thc Constitution alld Scction 4(\) (d)(i), (ii) and (iii) ofthis Act. 

Rcport.'i by alc Commission 

15. (I) The Commission shall, as 50011 as practicable aner the elld of each year, prepare 

and fwnish to Ijle President a j'epoJ1 of the operations of the Commission during 

the year. 

(2) The President shall cause a copy of a report furnished under sub-section (1) to be 

laid before each House of Parliamcnt within 15 silling days ofthat house ancr the 

day on which he or she receives the report. 

9 
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PART Ill- TI-lE SECRETARIAT OF THE COMMISSION 

Director of Elections 

16. (I) 

(1) 

111cre shall be a Director of Elections. 

The Director of E.lections shalll>Crve fu!l-time, sha!l be the chief executiveoC!iccr of 
'f 

the Commi~sion and ~hall have such \\lI\ctionll, a1\l1 such powerll, all aTC <.:onfcrrcd 

upon him or her by or under any law of Iv!alawi. 

(3) 111e Director of Elections shall exercise his or her ]Jowers amI perf JIII1 his or her 

functiolls subject to the din:dction, .~npcrvision and controll of the Commission/ 

(4) Tire Director of Electiolls slr,,[( be .1lIswerable solely to tile COllllllission for tire 

llIanner in whidl he or she perfonns his or Iler (.lsks allli exercises :Iis or Iler 

powers, and shall not, in relation to the pCrIiJlIDJIlCe orthose tasks or the c)(en:e of 

those powers: 

(a) he retluired 10 provide reports 10; or 

(11) seck or accepl inslmctions from any person or body other than the Commission. 

(5) The Director of Elections may give written directions to other stall' of the 

Commission willt respect to the exercise or their powers, and the pcrronnance of .. 
their [unctions. under this Act. 

(6) The Director of Elections shall be appointed by the Commission by instillment in 

writing. 

(7) Subject to this Act, the. Director of Elections shall hold office for such period a a 

10 
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specified in the instnnncnt of appointment 

(8) The Director of Elections shall hold o11ice on sHch tenns aJl(I conwtjons of service, 

including temlS ,1IIel conelilions rei,1ting to rcmllncf,1tion ,1I11l anon :lIlces, .1S .1fe 

specified in arc instll""cnt by wlriclr Ire or' sire 1V.1S appointed. 

(9) The Director of Elections lllay resign by delivering to the CommisJion a signcd 

notice of resignation. 

(10) The Commission may tcnninate the appointment of the Director of -:?'Iections in 

accordance with the procedures specilied in the instllilnent by which he or she was 

appointcd. 

Delegation by Director of Elections 

17. The Dircctor ofE1ections may by signed instrument delegate a member of the staff of tire 

Commission all or any of the powcrs and function of the Director of E1cctions. 

Staff of the Commission 

18. (1) 'nlC Conunission may appoint such staff as it dcems necessary for the due and 

pro\Jer execution of its functions and the appropli<rte exercise of its powers. 

'. 

(2) The Commission may from lime 10 lime delennine Ihe lenns and cO:lJilions of 

service, including terms and conditions relating to remuneration and allowances or 

staff appointed under subsection (1) 

(3) There may be seconded to tI\e Commission sud\ number of public ol1icers as the 

Commission may requcst in writing to the Secrelary 10 the Prcsident and Cahinet. 

11 
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(4) Starr appointed under subsection (1), inc1ding those seconded under subsection (3) 

shall be answereable solely to the COilImissiorr for the manner in which they 

perform their tasks and exercise their powers as stall' of the Commission, .111<1 8h.111 

1101. ill rcl.1lioll 10 Ihe 1'0,.)(>1711",1<;0 of those t.1sks Of Ihe exercise Of those pn",el:~. 

(,1) be required to pnnidc repOIls t(); or 

(Il) seek or accept instructions (rom any person or hody orller tllan rhe Commission. 

(5) No candid,lte nomin.1ted under the ]>ariialllentaJY alllV'resi£1entiaJ Election Act or 

lilt: Loc"l Govemmenl .1cl (10 be enacteu) sh"l! be appvinled to tIlt: st;tn' of the 

COllllllission, ,1(rd ,1 lItelllllel' or the stall' (}r Ihe COllllllissi(}n wh() bec(}llIes .1 

candidare under (he aforesaid I\C(S shall (hereby vaca(e Iris or her .dlice. 

Designatiull of olliccrs 

19. 

(a) 

(b) 

(d) 

(e) 

(1) 

(2) 

(3) 

(\) The Commission may designate from the stalT or the Commission; 

for each District, a District Election Officer; 

lor each District, one or more Dcpnty Elections Ofliccrs; 

for each constituency, a retuming olTicer; 

for c.1ch ward, a returning ollicer; 

[or each polling sial ion, a presiding officer; and 

such registration officers, polling officials, counting oUicers and other sla;;?ts may be 

required for the purposes of this Act or any other Jaw. 

The Commission may consult the Director of Elections prior to making designations under 

subsection (1), 

A person may be designated under subsection (1) to be a retuming officer for more than 

one constituency or for more than one ward, 

12 
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(4) Notwithstanding the provisions of subsection (l): 

(a) a presi1iing ollicer or a polling official for a pulling station in .1nY constitncncy or W;II'<I or a 

registration ollicer, may, in case of urgcncy. be design:Jlcd by RetlJllIing OlTiCCIT of Ihat 

conslituency or 1I'.1nJ; and 

(b) a polling official for any polling stalian may be llesignatell by the presilling ol1iccr for such 

polling station. 

(5) Where two or more registration o1liccrs operate as a team., tIle Director of Ucction~, the 

Dishict Elections O{1icer or the DiRtrict concerned, or the returning otlicer ('()f the 

constitucncy or waru concerned, JIlay llcsignate one of them as the lealler Dr Ihe tcam, who 

shall, suhject to the cunlrol of Ihe relurnign ol1icer, be responsihlc for the 01 ganisation and 

control of the work of the tcal1l. 

Conditions of designation 

22. (1) 11le designation of any person under Section 19 may be withdrawn, without prior 

notice to any pcrsUIl and without any person heing entitled tn a hearing, hy any 

pcrson or authority empowered to make a d.:signation of the nature ill question. 

(2) Ally desigrlo1tion made under Section 19 otherwise I/lo1n in writing s1:<.I1 he 

conflITJ1ed in writing as soon as circumstances permit 

PART IV - FINANCES OI~)TIE COMMISSJON 

Funds 

21. (I) TI1C funds of the Commission shaU consist of such sums as Parliament shall 

a!1!1ro!1natc ti)r the !1u£jloses of the: Commission and such other sums as may 

otherwise bc receivc:d and acco\\nted for hy the Commil\sion. 

13 
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(2) 

(3) 

(4) 

Thc funds of Ihe Commission shall be under Ihc conlrol of Ihe COlllmission ami all 

cxpcndilurc of Ihc Iilllds shall be in accordancc wilh I;'c dirccliollS of Ihe 

Conmlission. 

No Minislry, aulhority or body exlernallo Ihe Commission, nor any person who is 

nol a Cormu'lssioncr or a mcmher of Ihc staff of Ihc CorlllllissiOl:, ~hall he pcnnillcd 

10 incur c,~peudil1Jrc IVilhoul fhe aUfhOlil.\' or fhe Commission. 

The books of .1ccvunl of Ihl: C()mmjs.~j()n shall be audiled al an)' li,lle .1S Ihe 

Commission /IIay direct by.1 (l1'01(:S5iOIl.1/ .mditor appointed by the Commission 

evelY (maneiaI year and aner a general elecrioll. 

PAIU V -M1SCELLANJWlIS 

Legal "~flIYSelitatioll 

22. (I) 

(2) 

(3) 

(b) 

The Commisssion may ohlain legal ad\ice frolll any source it deet.;, appropriatc in 

relation to any matter relating, to il~ [unctions. 

The Commission may be represented in any coml pr{)ceeding.~ 10 which it is a parly 

hy any duly adrnillcd legal practitioncr. 

Without prejudice to the generality of subsections (1.) and (2), the Attorney Gcneral 

may, and allhe r<:<\lIc&1 of Ihe Commis!;ion shall: 

provide legal repregenlalion 10 Ihe Commission ill allY court procccl!illgs 10 which 

I C 
..·S d 

lIe OllllntSSlon IS a par1y; an 

pro\idc gcncrallcgal advice to the Conunissiull. 

Principal omce of tile Commi.~.~lon >: 

14 
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23. The Commission shall publish a notice specifying; 

(a) the location of its plincipal olliee, and 

(h) its address or addresses, telephone numbers and other means of ~ulllllluniealiun or 

cOIII.let will, Ille Commission. 

Duty to co-operate 

24. ( t) 
... 

It shalt be the duty of every relevant or comlletent public officer anJ public or 

private entity to co-()peratc with the Clllnmission in its activilies ;.1"\ 10 contrihule 

Illwanls Ihe success llr an eleclion ami nlll 10 do anylhing Ihal might hinder such 

process. 

(2) 11 shall he the special duty 0[: 

(a) All Dislrict Commissioners, in Iheir respeclive dislricts, III give tho; Commission ami 

its ollicers the SUpp011 and collaboration deemed by the Commis:;ion or ils oflicen; 

to be necessary lor the execution of the activities connected with ihe conduct of;1II 

c\ection; and 

(h) the Inspector General or Police to take all necessary measures fo\' the maintenance 

of law ami ()fder ami ~tability nccc~sary for Ihe conduct llf all c\cc.lilill ami 10 

protect and uphold the lights of all persons under this Act. 

PART VI. - REPEALS AND SAVlNGS 

Aml'mlmenl~ of lhe Parliamentary ami Pr('~illcnlial F.1('clion~ Ad, \993 

25. The Parliamentary and Presidential Elections I\ct, 1993 is amended: 

(a) by deleting from section 3 the definition of "Chief Elections Ofliccr". 

(b) by deleting from Ihe definition of "Commission" in section 3 the word~ "r.11,! appointed in 

15 



I 

• 
• I 
• 
• 
• 
• 
• 
• 
I 

• 
• 
I 

• -. 
• 
• 
I 
I 

• 

acconhnce with section 4 of this Aet". 

t~ by deleting [rom the definition of"constitucncy" iu:Section 3 the words "and Sectioll 5 (;1) 

of this Act" and suhstituting the words" and suhseclion <I( 1)( d)(i) of the Eleclor;11 

Commissio/l Act, 1995"; .111d 

(d) by delcting Part 11. 

Savings 

26. Notwithstanding any other provision of this Act, any appoir~tmcnt of a person to sc\ve as a 

Commi~~ioll\:r which wa~ in forc.e allhc lime of Ihe cllll1mcnccmcnl of I\'i~ Acl c\lnlin\lc~ 

10 havc ful\ force and elTccl in accordance wilh ils lerms. 
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PROPOS~AMEl!DMENTS "I:O TilE PARLILAME~.TAnY A~D PHESIDENTIAL 
ELJo;C'l'IONS ACT, 1993 (TilE ACT) AND TilE COl!STITUTION. 

( i) Section 75(1) of the Constitution should be amended to 
~ead " There shall be an independent Electoral 

Commission which shall be a body corporate and shall 
consist of ..... 

(ii) Both the Constitution (Section 75(1» and the Act 

(iii) 

(iv) 

(v) 

(vi) 

(section 4(1) should specify that -the appointment of 
/' the members of the Commission shall be made by the 

President subject to confirmation by the Public 
Appointments Committee. 

There is some inconsistency between the Constitution 

(Section 75(3)(a» relating to tenure of office of a 
member of the Commission as four years, whereas 
section 4(1) of the Act provides that the Commission 
shall be appointed with respect to every general 
election which is described under section 67(1)(2) of 
the Constitution . 

Section 75(4) of the Constitution should be amended to 
provide that the removal of a member of the Commission 
shall be made on the recommendations of the Public 
Appointments Committee provided that the procedure for 
the removal of a member shall be in accordance witl} 
the principles of natural justice. 

Section 76(2) of the Constitution 
provide principles whereas specific 
Commission should be contained in 
Commission Act. 

should merely 
duties of the 
the Electoral 

Use of public resources. There has 'been an outcry 
against use of government. resources for party 

'. 

politic~l campaign during electorail :piocess for which 
the Commission has been bashed. It is recommended that 

" , 
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(vii) 

-2-

use of government resourc'es for campaign purposes 
during the electoral process should be prohibited and 
a suitable penalty created. 

Section 3 of the Act should contain interpretation on:-

(a) CAMPAIGN 
(b) RE-RUN 

~ (c) RETURNING OFFICER 
" 

(viii) /Oefinition of 'registration' in section 
~ should stop after the word voters. 

3 OT the Act 

I 

(ix) Part II of the Act - The Electoral Commission, should 
be removed and put in an Electoral Commis~ion Draft 
Bill. Similarly, Part II of Local Government Elections 
Act (1996) should be removed and placed in tlle 
Electoral Commission Draft Bill. 

(x) Section 4(1) of the Act, the proviso should be 
removed. 

(xi) 

(xii ) 

(xiii) 
'I 

(xiv) 

Section 7 of the Act should be re-examined in the 
light of the provision of the Constitution (7S(3)(a» 

Section 8 of the Act should also cover staff of the 
Commission whether serving on permanent or temporary 
basis. 

Section 10 of the 
that allowances of 
Commission subject 

Act should be amended to provide 
members shall be determined by the 

I -
to approval by the President. 

Section 20(1) should be amended b~ deleting the word 
" , 

'temporary' to cater for continuou~ ~~gistratinn. 

" • 
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(xv) 

(xvi) 

(xvii) 

(xviii) 

(xix) 

-3-

Section 27(1) should be amended to provide that there 
shall not be more than two monitors at any time. 

There should be provision for a doubts and complaints 
log book for use during registration. 

Provision should be made against safekeeping by 
another person of voter registration certificate of 
another or buying or selling of voter registration 
cer ti fica tes and an appropr ia te of fence should be 
created accordingly . 

I 
Section 31 should be amended by deleting the words 
appearing immediately after the words 'international 
ob ervers' in the third line. 

Section 32(2) should be amended by deleting the words 
'a new cons ti tuency is crea ted' appear ing in the 
second line, to remove confusion. 

(xx) ~,e position of Returning Officer which is very 

~ ~ruClal in the electoral process should be defined and 
its relationship with the Commission clearly stated . 

(xxy.) Section 46 should be amended to include a provision 
prohibi ting anyone from influencing or inducing a 
candidate to withdraw his nomination through corrupt 
practices, and to create an appropriate offence in 
Part XII accordingly. 

(xxii) 

(xxiii) 

Section 54 should state what happen, to the deposit of 
a Presidential candidate who dies on or before the day , 
on which poll in the election is to betaken. 

.; 

Sec tion 57 should be amended an,:d; ~n appropr ia te 
offence created in Part XII of the Act.' At the moment 
people can contravene Section 57 with impunity. 
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(xxiv) 

(xxv) 

(xxvi.) • 

(xxvii) 

-4-

Section 67(2)(a) should be amended to allow security 
personnel to vote at a military unit or police station ~ 
a day or two days before polling day when they are~ 
expected to concentrate on their security duties. 

Section 68(2) should be amended by deleting the words 
'at least five' to allow for flexibility. 

Section 70(g) should be deleted in view of t:/ proposal introduction of single ballot paper: 

Section 72 (1) should be amended and specify tha t the 
maximum number of party moniltors shall be two per 
station at any time. 

There should be a provision requiring political party 
monitors to be able to read and wr i te in order to 
understand critical elements in the voting process. 

(xxviii) An offence should be created for those c0ntravening 
section 73(b)(iii) 

(xxix) Sec tion 77 should be amended by dele ting the words 
'and discarding ballot papers' in the fourth line. 

(xxx) Provision should be made for proxy voting. The manner 
of voting to be determined by the Commission. 

(xxxi) Section 86(2)(a) 

(xxxii) The words 'District Commissioner" should be deleted 
wherever they appear in sections 94,95 and 97 and be 

.: ". 
replaced by the words 'Returning 9f~i~er'. 
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(xxxiii) Section 96(3) should be ammended by deleting the words 
twenty - four hours and replacing them with the words 
'seventy - two hours'. 

(xxxiv) The petition referred to in section 100 of the Act 
should also cater for parliamentary candidate. 

(xxxv) Section 121 of the Act should be amended to empower 
the Commission to make rules and regulations necessary 
for the electoral process. 

i: 
" 
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twenty-one (I:I)'S reh:rn:d 10 in !'iubSet'lion (11 and three months from 
ih:1I date, the Bill shall. :Igain be pre~t!nted for assent by the President. 

(-I) Where a Bill is :Ig:ljn prcsented to the President for assent in 
accordance: with suhst!ction (3), the President sl};111 assent to the Uill 
within twenty-one days of it.) presem:Jtion. 

('1) When a Bi:lth;lt h:1S hcen dilly p:I:> .... ed b :I:-.sl!nh:d to in :Kcord:lnn: 
with this Constitution, the Clerk shall GHI!lC it to he publi!lhcd 
immediately in the Gazelle. 

74. No I3w 1l};lde by Parliament shall come into fOlce until it has ~en 
published in the G'IZI..'IIt!, but P:lfli:lmenllll:IY prescribe th:H aiJ.w shall 
not come into force lIntil some later date, after its public;lIion in the 
Gazelle. 

Chapter VII 

Elections 

7,. ( 1) 11u:re shall be ;10 Elector:11 Commis:-;ion which shall consist of a 
chairman who shall he a Judge nomin:lled in th:1I behalf h)' the Judici:ll 
Service Commission and such otlier memhers, nm being less than six, 
;IS may be appointed in accordance with:1O Act of Parli:llllent. 

(2) A person shall not be qUOIlified (0 hold the office: of a member of 
lhe Elector .. 1 Commission if that person is a Minister. Deputy Minister. a 
mem~r of Parliament or a pel":-;on holding public office. 

0) Subject (0 this section, a person sh;11I ccase to be a member of the 
E!ector .. 1 Commission-

(a) at the expir.ltion of four years from tht! d:He of his or her 
;!ppoimmem, unless reappointed to a new four-year term: or 
(b) if any circumstances arise that, if that pt!rson wert! not a 
member of the ElectorJI Commission, ht! or sht! would bt! 
disqualilled for appointment as such. 

(4) A member of tile Elector;11 Commission may be removed from 
office by Ihe President on the recommendation of lhe Public 
Appointmems Committec on the grounds of incapacity or 
incompetence in the performance of lhe duties of Ihat offict!. 

76. (I) 11le Elector:11 Commission shall exerchie such functions in relalion 
to elections as arc conferred upon it by this ConstitlHion or by an Act 
of Pnrli:llnenl. 

(2) 11le duties and functions oflhe Electoral Commission shall 
includc-

(a) to determinc constituency boundaries imp-.lni·.llly on the basis 
of ensuring that constitllencies contain approximately equal numbers 
of voters eligible [0 register, subject only to considcrJtions of _ 

(j) popuhulon density; 
(ii) ease of communication; unct 
(iii) geogrJphiculli:alures and existing administrative areas; 

- - - - - - - - - - -
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(ul to review existing constituency IXlllOdaries at intervals of not 
more than i1vt: ye:lrs :lOd alter thelll in accord.mce with thc 
plinciples 1;lid down in subsection (21 (a); 

(C) to detennine dectoral petitions and complaints related to the 
conduct of .10), elections: 
(til 10 ensure compliancc with the provisions of this Consli{lItion 
:1Ot! :my other Act of P.llli:ullent: and 
(L') to pcrfonn ::'Ilch other flll\clinn!"> as mOlY be prescribed hy this 
Constitution or an At·t of 1':lIll:IlIIenl. 

(31 Anr person who h:ls petilioned or compbincd to the Elector .. 1 

Commis!>ion shull h:tve;1 right to :Ippealto the High Court ag:linst 
determinatjons lll:rde under stlbs~ctiuns t 2) (cJ and (2) (til. 

('I) The Electoral Commission shall exercise its powers, functions and 
dutieS undcr this :-;ection independent of :tny person. 

(') Without prejudice to subscclion (3)-

{aJ {hc High Court shall have jurisdiction to entertain :lpplications 
for judici:t1 review of the exercise of the ElcctorJI Commission of its 
powers and functions to ensure that such powers and functions 
werc duly excrcised in :Iccordancc with (he Constitution or any Act 
of Parliament; 
and 
(b) thc N;lIiunal Asst:mbly sh:dl connnn all determinations by the 
Elector.1i COlllmission with reg:lH.lto the dr.lwing up of 
constitllcncy boundaries but may not alter the boundaries of anr 
constituency, except upon the recommendation oftht: ElcctorJi 
Corlllnission. 

77. (1) All rC~'sons sh .. 11 be eligible to vote in any gcner:.d ciecllon, 
by-election, prc:sidenti:t1 election. 10cII government election or 
refcrendulll, suhject onl>" to this section. 

(2) Subject to subsection (3), a pcrson shatll)t! qU:llifkd to be 
registered as a vOlcr in a constituency if. ;lOd shall not be so qualifiea 
unless, at the dale q~ the application for registr:.rlion Ih:lt person _ 

(al b a citizen of :-'1:I1a\\"'i or, if not a citiZen, h:.ls been ordinurilv 
rt!sic\ent in the Republic for S(;"\'en years; . 
(bJ has allained the :Ige of eighteen years; and 
(C) is nrdinarily resident in that constitllency or was born there or 
b emplnyt!d or curies on ~l bllsine~s there. 

(3)· No person shall be qllalific.:ti for regislration as a voter in:.l 
constiluency if lh:u person - _ 

((/1 is under :In)" law in force in the Republic adjudged or 
othenvbe dechlled to be lllcnt:llly incompetcnt: 
t b) is under sentence of death imposed by a coun having juris
diction in the Republic, either before or uftcr Ihe appointed day; or 
(C) is disqualified from registration as a Voter on the grounds of his 
or her having been convicted of :.In)' violation of :.Iny law rei.:lting to 
elections pas:-.ed by Parliament and in fOKe al the time of, or after 

Anlendt!titexL The fu\llext of the Cnnstitulion (Amendmenll Act. 1')9; is ~iven in Annex I. 

37 - - - - - - - - - -
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tile.: C()1lI1l1e.:1Ke.:IIle.:nt of, tlli~ Omstitlltion Ilut sudl diMllIalificatl(lIl 
shall he.: v;Jlid onl)' with re.:~pl.'r.::t to re~islr:llion for IIlI! elenion in 
question ;Jnd the person .so disqu:llified sh;1I1 be qu~lif'ieti to be 
n:~istere.:tI;Js;J voter in the.: ne.:xt of 'In), suh~cqllcnl election. 

(4) Wherc ;Jny person is qU;Jlified to be n:gistered in more lhan one 
constituency :IS a voter, he or she IlKI>' be so legistereu only in one of 
the conslitllt!ncics. 

(S) No pe.:rson sh;JU t!xercise.: llIore than one VOlt! in any onc election. 

Ch'ptcrVllI 
The Execulive 

78. l1lerc shall bt! a Preside:nt cf the Republic \vho shan be Head of State 
and GoVcrnlllent and the.: COll1lllander-in-Chief of the Defence Forcc:s 
of M:ll:l\vi. 

79: There: shall be a First Vice·Prcsident :lnd, suhjcctto section 80 (5). n 
Second Vice-President both of \vhOIll shall ;Issist the Presiti<!nt and 
who shall exercise thc powers and pcrform the funnions confe:rred on 
the: First Vice-Presidcnt or the Second Vice-Presi<.knt, as the casc may 
be, by this Constitution or by any Act of P;lrliament ;,inu by [he 
Pn:sidcn1. '. 

80. (I) 11lC President shall be elected in accord:.tnce with the provisions of 
this Constitution in such m~nner as m;IY be presCI'ibed by :11\ Act of 
Pal'liamenl. 

(2) 111e PI'esident shall be dected by a majority of the elector:ltc 
through direct, universal and equal suffr.Jge. 

(3)0 EvelY prcsidcmi;11 c;lndid:lte shall declare who shall be his or her 
First Vice-President if he or she is dected at the time of his or her 
nomination. 

(.flO The First Vice-President sh.11! be elected concurrently with the 
PI'csident :md the name of a C.II1didate for the First ViI.:e-Prcsillenl shall 
appear on the same ballot p:lper as the name of the Presidential 
candidate \vho nominated him. 

(S)" Where the President considers it desirJble in the national interest 
so to do, he or she may appoint a person to the office of Second 
Vice:·President and mny do so upon tnking his or her oath of office or 
at any lime thereafter or upon a vacancy in thc office of Second 
Vice· President and, whe:re no person has been appointed to the office 
of Second Vice-PresilJent then-

(lI} Ihe provisions of this Chapter making rClcrence to that office 
shall be read mUlllli$ IIII//lIlI"j:>~ and 

Amenlled lex!. The fuillext of the Constitution (Amendment) Act, 1990.\ is Ioti"en in Annex I. 

- - - - - - - -

. .. 

- -

Oath of office 

The EX":~lIli\'c 

(bJ the.: office.: of First Vice· President shall be knmvn as the olTice of 
Vkc-Pn.:sidelll as if !>t:ctiol\ 7') created the office of a Vir.::c·PIt~sident 
ollly: 
Provided that whcre the President was elected on the sponsorship 
of a politiCl1 ralty, tht.:n IIC or silt.: shall not appoint a St.:cond 
Vice-Prcsidclll flOlll that pc)lilicll p:lny, 

(6)0 i"otwithstanding any pro\'ision of Ihis Constitution to the contr~.r,', 
:t person shall only bc qllalilLcci for n()lnination for clt.:ction as 
Pfesidcnt or First Vicc-Ph:sidt.:nt or for :Ippoinltnclli :15 First 
Vice-President or Second Vice-Presidcm if that person -

{al is:1 citilen of Mab\~,'i b}' billil or descent: :lncl 
(bl h;IS :1It:tint.:d the age of Ihiny-n\'t~ ye:trs. 

<7/ No person sh:11I be eligible for nomination as a candidate for 
election as President or First Vice-President or for appointlllent as First 
Vice-Prt:sident or Second Vice-President if th:H person -

«(I) has been :tdiudged or dt:cl;lrcd 10 be of llnsound mind; 
(b) is an undisdl;trged bankillpt ha\'ing been declared bankrupt 
under a l;tw of the Republic; 
(Cl has, within the bst seven ye;lrs, heen convicted by a competent 
COllit of;t crime involving dishonesty or mor:11 turpitude; 
(til is under :1 declaration of allegiance 10 a foreign counllYi 
(e) is tht: holde:r of a public office or:l member of Palklment, 
lInlt:ss thaI person fir~{ resigns; 
(/J is a selving Member of the Defence Forces or M;tla~'i Police 
Force; or 
(g) h:ls, within the last seven yt:-ars, been conviCted by a competent 
cOlin of any violation of ;tny law relating to election of the 
Plt.:sident Of dt.:ction of tht: llIcllIbelS of P:lrlbment. 

81. (0
0 

Uefore a person elt:cted to be President or First Vice-President or 
:'Ippointt.:d to be.: First Vice-!'I t.:sidt:nt or Secant.! Vice-President lakes 
office tlwt person shall take the following oath \vl!ich shall be 
administered in public by lhe Chief Justice -

ML.. .. ,do solemnly swear th;tt I will well and truly perform the 
functions of the high office of President (or Vice-President) of the 
RepubliC of f-,1:tl:l\vi, and th:1I I will preselve ,lOd defend the 
Constitution, ;tnd that I will do right to all manne:r of people 
according to lav!s without fear or favour, affection or ill-will. So 
help me God.~ 

(2)0 Instead oft:lking an oath, thc President, First Vice-President or 
Second Vice-President may, if he or she thinks fit, m:lke an :lffirmation 
whidl sh;t11 bc in thc like form with tht: substitution ofMaffirm~ for 
Ms\vear", and the omission of the fin:1l sentence. 

(3)0 A pefson elected 10 be President or ;lppointed to be First 
Vice-President or Second Vice-President shall be sworn into office, in 
a(c~rdance with sub-st.:ction (II, within thirty days of being elected or 
appoil1lcd. 

Amended te:<1. The rUllle.'l.t of tht: C()n.~{ituli(Jn (Ament!llIt:nll Au, 1994 i!' Kiven in Annex I. 

- - - - - - - - -
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