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Thank you very much Ambassador Meece.  It is indeed an honor to be here with you and the 
many distinguished guests and speakers who have gathered to discuss what may be the most 
important issue confronting emerging democracies in the new millennium:  how to strengthen 
the institution of the judiciary within different development contexts?   

 
Before we move further into our discussion, IFES wants to pay a special acknowledgement to 
our Malawi hosts for their vision and determination to host such an event and to the United 
States Agency for International Development for its on-going leadership on this cutting-edge 
issue.   While there are many honorable guests here today, let us single out several esteemed 
Malawi individuals and officials who are participating in this event, including the past and 
present Chief Justices of the Malawi Supreme Court, Justices Banda and Unyolo, the Vice 
President of Malawi, Justin Malewezi, the Speaker of the Parliament, Sam Mpasu and a leader of 
the opposition party, Gwanda Chakwandba.   
 
Let me say that while protocol alone requires that these honored guests be formally 
acknowledged, they deserve special recognition for both their joint physical presence and their 
cooperative spirit. Indeed, it is quite unusual for members of all branches of any government, as 
well as a leader of an opposition party, to jointly convene to openly and seriously discuss topics 
such as the rule of law, separation of powers and judicial independence. In this regard, Malawi is 
establishing an important precedent for herself and other countries that are also grappling with 
these same questions.  Their vision and leadership in organizing this gathering with an eye 
towards consensus building will hopefully set the tone and the pace for globalizing the rule of 
law within an African democratic constitutional context for generations to come.   
 
In the words of Jack Mapanje, one of Malawi’s acclaimed poets and  freedom fighters, it is 
important for the new Malawi and new Africa to look bury the dark pages of history and move 
on.  His basic message, if I may paraphrase him, is that there is always hope that the goal of 
consolidating democracy and freedom will be achieved and that another dictator will steal this 
constitutional dream from the people. Mapanje said the best path to consolidation was to move 
from a society based oral justice to a codified justice system based upon a democratic 
constitution and the rule of law. 1   
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One of the key lessons learned from other countries, is that these kinds of constitutional 
discussions need to be open.  All three branches of government and society at large need to be 
engaged and supportive of an independent judiciary, for all three branches, as well as what some 
call the fourth branch of government, the media, are mutually supporting institutions in a 
democracy.  Perhaps what is most important about this precedent-setting, multi- faceted 
discussion, is that it will also promote more public and international dialogue and scrutiny on a 
topic of up-most importance to all democracies.   
 
Another related lesson learned is that the rule of law is the cornerstone of a democracy and that 
you can not develop this kind a rule of law system or culture without a fair and effective 
independent judiciary that is accountable to and supported by the public. In the past, most 
judicial reforms, not unlike many economic and political reforms, have been too technical and 
exclusively focused on a few high- level government officials.  Most of these reforms have not 
taken root because little or no effort was made to engage society or mesh current socio-economic 
conditions, traditions or norms with ambitious reform initiatives.  Thus, many reforms have been 
of a formalistic, policy-oriented nature that have never been accepted by society or successfully 
implemented in practice.   
 
Other key factors that have not been properly factored into reform strategies and programs 
include systemic corruption, judicial and law enforcement corruption and judicial enforcement.  
Examples of donor-scripted, elitist-oriented macro-economic and judicial reforms that have 
failed to achieve their stated objectives range span the globe, from countries like Malawi to 
Russia to Russia.  In this age of globalization and democratization, the West has much to learn 
from its developing and transition colleagues.   
  
How the institution of the judiciary emerges from its relatively recent constitutional birth and 
sails amongst recent historical global democratic and economic winds, will probably have more 
impact on sustainable democratic and economic reform and justice during the 21st century than 
any other single factor.  My sense is that many of those gathered here today realize this truism 
and that reality gives us guarded hope for Africa’s future as well as the global community.   
 
Experience from around the world tells us that without a strong, independent, accountable 
judiciary, the fair and effective enforcement of Constitutional human rights, such as property 
rights and civil liberties, are not achievable objectives over the long-term.  People everywhere 
want constitutional justice and the right to speak and own property.  One of the regional and 
global messages we are sending today is that without an independent judiciary, these well-
recognized democratic rights, which are grounded in international law, country constitutions and 
case law, can not fairly or effectively enforced or implemented.   
 
Today, we have a unique opportunity to send another, little acknowledged regional and global 
message – that there is a constitutional and democratic consensus the judiciary should be 
independent and that there are clear minimal judicial independence jurisprudence principles to 
which all countries should adhere.  If we can begin to more clearly define what those minimal 
principles mean in an African context then we will have taken a significant step forward in the 
long journey towards achieving justice and the rule of law.  
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Developing practical guidance on how to define and implement this constitutional-sounding term 
will serve many useful purposes, including providing the legal profession, policy reformers, 
businesses, the media and the public with the information it needs to implement, promote and 
monitor concrete this reform.   If this esteemed group succeeds in this fundamental task, it will 
serve as an important regional and global base- line milestone and impetus for advancing 
democracy, economic growth and reducing corruption everywhere.  The stage will then be set to 
move forward on other important inextricably linked reform fronts, such as those related to law 
enforcement, corruption within the private and public sectors and fundamental human rights.      
 
Let me close my introductory remarks with a quote from South Africa’s first black Chief  
Justice, Ismail Mahomed, who was delivering a speech in memory of a white, Africaans-
speaking advocate and politician, Bram Fischer.  Fischer was one of many brave souls who died 
while a prisoner for crimes committed against the apartheid state. These words of wisdom should 
serve as a guidepost for us during this conference and in our collective professional and personal 
future endeavors to promote the rule of law:2 
 

But the excitement of this pursuit into the future is immeasurably enhanced by the truths 
absorbed form the past and present.  For lawyers these include the insistence, at all times, 
that the attainment of justice must be the rationale for all law; that law cannot be 
distanced from justice and morality without losing its claim to legitimacy; that the ethical 
objectives of the law contain the life blood of a nation; that justice must be seen to be fair 
and its impact on the life of the humblest citizen in search of protection against injustice; 
that the law is accessible, intelligible, visible and affordable; and that any retreat from 
these truths imperils the very existence and status of a defensible civilization, first by 
corrosively destroying within it the source of the energy which sustains it and second by 
provoking disdain, disorder and rebellion from those it seeks to discipline. 

 
 
Now let us take turn to the Guide and some key comparative findings and lessons learned from it 
and the independent research that IFES has undertaken. 
 
   The Guide:  Guidance for Promoting Judicial Independence and Impartiality 
 
First, this Guide was long overdue and it along with IFES’ own analysis presents the latest 
cutting-edge on a global topic of vital importance.   No global research project or ambitious 
comparative analysis of this nature had ever been undertaken before issuance of this report.  
Thus, most of what we knew before the Guide was purely anecdotal in nature.  Likewise, it was 
not clear to many that support for an independent judiciary was critical to deepening both 
democratic and economic reforms.   
 
Second, the Guide was done to promote deeper understanding of the full range of inter-related 
issues surrounding judicial independence, including but not limited to those relating to case 
management, court administration and judicial training -- which are less political and less 
controversial in nature.  It is a sad commentary only a few brave jurists like Judge Ssndra Oxner 
and Professor John Blackton had ever attempted to identify and organize the range of issues 
related to judicial independence before, particularly within a comparative context.   
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Third, while the Guide’s primary focus, as envisioned by USAID, was to assist donors and 
reformers in designing and implement ing strategically focused programs, the unique research in 
this Guide, especially when coupled with IFES’ Tool Kit and research, can be used for myriad 
purposes by multiple audiences.       
 
One of the most useful outcomes of the two years worth of work that went into the production of 
the Guide was that it has resulted in a well-organized and thoughtful approach to examining and 
strategically thinking about judicial independence. IFES also believes an on-going analysis of the 
information and research in the Guide will serve to further our knowledge-base in ways that we 
can not clearly see at the moment -- including how to develop, implement and monitor minimal 
judicial independence standards within different developmental contexts.  Indeed, IFES has 
analyzed all of the research submitted by each country expert and then developed comparative 
country, regional and global data that could lead to the development of a global judicial 
independence baseline upon which to measure future progress.  We have now coupled that 
qualitative analysis with an analysis of how judicial independence is now being defined within 
the context of current governmental and non-governmental instruments and cases.   
 
IFES’ main conclusion from this two-part analysis is that despite claims that no minimal regional 
or global judicial independence standards exist, a closer look at the principles found in virtually 
all of these legal and political instruments and cases that relate to this subject illustrates there is 
an emerging consensus on a number of key definitional issues.  While the concept of judicial 
independence is admittedly still in an embryonic stage, economic globalization, regionalization 
and democratization trends, coupled with new regional and international obligations and case 
law, are beginning to give it real meaning.  However, most reformers and donors, including those 
in the business, human rights and academic communities do not fully realize or appreciate either 
this fact or the actual state of international and regional legal and judicial independence norms. 
 
ORGANIZATION OF THE GLOBAL GUIDE 
 
The Guide is divided into three distinct but inter-related sections.  It is built around country 
expert survey results from 26 developing and transition countries representing every region in 
the world, and a series of commissioned research papers related to three developed countries and 
a number of thematic issues.3 The country papers as well as those from the developed world 
were written by in-country experts while the thematic papers were written by experienced 
international practitioners and academics from the United States.  As the different elements 
involved in strengthening judicial independence surfaced and were debated during the Guide’s 
development, six different categories of approaches emerged in what is now Part I of the Guide. 
This section is an attempt to analyze and discuss the research and survey results in an organized 
thematic fashion and to articulate where there is and is not a consensus on various issues.   
 
Part I’s themes are issue oriented:  (i) Building Support for Reforms; (ii) Confronting 
Interference with Judicial Independence; (iii) Developing Judicial Capacity and Attitudes; (iv) 
Increasing Transparency; (v) Promoting Societal Respect for the Role of an Impartial Judiciary 
and (vi) The Tension between Independence and Accountability.   
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Part II’s themes are regional and country focused: (i) Latin America (ii) Central and Eastern 
Europe (iii); (iv) Anglophone Africa (v) the United States; (vi) France and (vii) Italy.  
 
Part III’s themes are policy oriented and focused on case studies, such as (i) judicial 
independence and accountability; (ii) the role of civil society and (iii) building constituencies for 
reform.   
 
The Appendix that follows these sections contains research references and international 
documents that should be useful to all working on these important reforms. 
 
WHAT IS JUDICIAL INDEPENDENCE?  
 
It is essential to begin any serious discussion with a clear understanding of what is meant by the 
term “judicial independence” and how that issue affects virtually all people and institutions 
around the world.  Too often, many well- intentioned but misinformed reformers and entrenched 
anti-reform interest groups unwittingly collaborate in circuitous, rhetorical dialogue on this 
subject.  This leads many to conclude that there is no consensus on the importance of judicial 
reform, what is meant by judicial independence or whether it is key to sustainable democratic  
and economic reform.   
 
 In its most simple terms, judicial independence is generally used to mean that the judiciary and 
individual judges are relatively free from undue interference in the decision-making process.4  
Impartiality is the end goal for most countries striving to support this institution. One of our 
hopes is that the global research, comparative information, best practices and lessons learned in 
this Guide will initiate a new, concrete country, regional and global debate that promotes broader 
and more enlightened support for judicial independence and a new public recognition that every 
democratic country in the world has legally and politically obligated itself to support this 
institution.   
 
To accomplish this Herculean task, it is essential to enhance public participation, scholarly and 
applied research and transparency in the reform process. While it is true that many countries are 
struggling with how to create or nurture an independent judiciary within different socio-
economic contexts, the reality is that most have not succeeded because of a lack of both political 
leadership and broad-based public support  - - and not because judicial independence is 
conceptually too abstract to define or structurally implement.   
 
Indeed, research and analysis in the Guide from 26 countries around the world leads us to 
conclude that the legal and political superstructure for a 21st Century independent judiciary is 
built upon a number of mutually supporting strategic pillars and values, namely:  
 
FIVE PILLARS OF JUDICIAL INDEPENDENCE:  
 
Impartiality 
Integrity 
Transparency 
Accountability  
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Public Support and Trust   
 
The basic enabling and structural environment for an independent judiciary must also be in place 
or these pillars will not have the political, legal or economic roots needed to nourish complex, 
inter-related reforms. Without this enabling environment, economic growth, the protection of 
civil liberties and property rights, the ability to resolve inter-branch disputes and overall political 
stability is severely limited.  Economic growth opportunities, particularly for small businesses 
and those on the outside, are severely limited.  Without judicial independence the key institution 
charged with protecting individuals and enterprises constitutional civil liberties and property 
rights can not live up to its critical role in a functioning democracy.    
 
Issues such as separation of powers, support from an independent media, a transparent 
appointments, promotion and disciplinary process, financial and administrative independence, 
personal security of judges, security of tenure, the fair and effective enforcement of court orders, 
access to judicial information and cases and judicial corruption, are high priority, inter-related 
reform issues in virtually all of the countries examined.  They should be factored into any 
comprehensive assessment and strategic plan of action.   
 
IFES’ ANALYSIS OF THE RESEARCH RESULTS FROM 23 DEVELOPING AND 
TRANSITION COUNTRIES 
 
Obstacles:  A comparative analysis of some of the Guide’s main research findings from twenty-
three countries around the world reveals that the top four obstacles to judicial independence 
include (Anglophone African countries surveyed during the summer of 2000 include: Malawi, 
Kenya, Zimbabwe, Uganda, Nigeria and Zambia): 5 

 
1. Corruption [Globally: 18 out of 23; Anglophone  Africa: 5 out of 6].6 
2. Executive Interference [Globally: 16 out of 23; Anglophone  Africa: 6 out of 6]. 
3. Judicial Hierarchy Interference [Globally: 11 out of 23; Anglophone  Africa: 1 out of 6]. 
4. Political Party Networks [Globally: 9 out of 23; Anglophone Africa: 1 out of 6]. 

  
While IFES’ own  analysis  of these findings is certainly subject to honest debate, the data and 
analysis is deemed to be significant and reliable enough to share with others, for their own 
interpretation, and is presented to mainly provoke more research and concrete debate on a set of 
common problems confronting many countries.   
 
It is interesting to note that the main barriers to judicial independence in Anglophone Africa 
mirror those of most transition countries around the world.  Corruption and an overly dominant 
executive branch are perceived as the biggest barriers to judicial independence in most countries. 
However, there are some interesting differences across regions as well. For example, in Latin 
America judicial hierarchy and political party network barriers appear to be more of a problem 
than Executive interference, and, Africa is the only region where a country reported 
parliamentary interference as a barrier. Thus, there are more similarities than differences across 
regions although many barriers no doubt differ in origin and degree.  
 
With regard to some of the differences, it could be observed that while some Latin American 
countries appear to have been somewhat successful in escaping undue executive control; 



 7 

however, they may have traded or avoided that problem for another just as debilitating --  
judicial hierarchical control. This phenomenon could also be explained, in least in part, by the 
fact that extra-judicial forces, such as the executive, the military or security establishment, 
business oligarchs or criminal networks, ultimately control the judicial hierarchy in practice and 
that this reality lies beneath the surface of what otherwise appears to be the case.  Of course, 
these issues and others are compounded and more complicated in countries where the judiciary 
and other key democratic institutions are effectively captured by the state or other political or 
economic networks and systemic corruption. 
 
In any case, it is clear that many of these barrier to reform issues are inter-related and that more 
qualitative research and a comprehensive functional assessment work needs to be undertaken 
before we know the exact nature of the underlying problems.  Until that is done we can not hope 
to find possible policy or programmatic solutions to this complex, politically sensitive global 
phenomenon.  In short, the net result of much of what we have attempted so far on non-
independent judiciaries so far has not taken into account the institutional, political, economic and 
cultural contextual environment and has placed too most of the reform emphasis on superficial 
symptoms rather than fundamental root causes.    
 

 
Other key questions raised in the Guide, many of which are directly related to transparency 
principles, are:  

 
Selected Answers from IFES’ Comparative Analysis of the Country Surveys 

 
1. Whether the process for selecting and appointing judges was rather objective or 

rather subjective?    
Globally: 10 of 22 answered rather objective; 12 rather subjective;  
Anglophone Africa: 2 out of 6 answered rather objective (Uganda and Zimbabwe) 
and 4 out of six answered rather subjective. 

2. Whether the process for promoting judges was rather objective or rather subjective?   
Globally: 12 out of 22 answered rather objective; 10 answered rather subjective; 
Anglophone Africa: 1 answered objective (Uganda); 1 rather objective (Zimbabwe); 
2 rather subjective (Malawi and Kenya) and 1 subjective (Zambia)]. 

3. Whether the process for disciplining judges was rather well defined or rather poorly 
defined?   
Globally: 10 out of 22 answered rather well defined; 12 answered rather poorly                  
defined;  
Anglophone Africa: 4 answered rather poorly defined and 1 rather well defined 
(Uganda); 1 did not know (Nigeria)]. 

4. Whether the process for evaluating the performance of a judge was effective or 
ineffective?   
Globally: 14 out of 21 answered ineffective and 6 effective;  
Anglophone Africa: 3 answered there was no evaluation at all (Kenya, Malawi and 
Zambia) and 1 answered effective (Uganda)]. 

5. Whether there is an effective judicial code of ethics (or any code)?   
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Globally: 18 out of 21 answered ineffective (or that none existed) and 3 answered 
effective;  
Anglophone Africa: 2 out of 6 answered no code (Nigeria and Zimbabwe); 2  
answered no effective code (Malawi and Zambia) and 1 effective (Uganda]. 

6. Whether other civil society constituencies contributed to the promotion of judicial 
independence?  
Globally: 11 out of 19 answered involved very little and 8 somewhat involved; 
Anglophone Africa: 3 out 6 answered they made no contribution (Malawi, Kenya 
and Zambia) (2 answered some contribution (Uganda and Nigeria) and 1 little 
contribution (Zimbabwe]. 

7. Whether judges associations played some role or almost no role in promoting judicial 
independence?    

8. Globally:  7 out of 22 answered some role and 15 almost no role;  
Anglophone Africa: 4 out of 6 answered little or no role; 1 some role (Uganda) and 
1 no judges association (Zimbabwe)] 

9. Whether measures to reduce judicial corruption were effective (or rather effective) or 
ineffective (or rather ineffective)?   
Globally: 15 out of 21 answered rather ineffective and 6 answered rather effective;  
Anglophone Africa: 5 answered ineffective or no measures and 1 rather effective  
(Uganda.] 

 
TRANSPARENCY IS KEY TO VIRTUALLY ALL REFORMS 
 
While all of these issues are important, a recurring theme in virtually all of the research in the 
Guide, and one that we believe will have a significant impact on reforms, is transparency.  Over 
the years, we have learned that transparency promotes accountability and good corporate and 
public governance.  The Guide’s research supports these principles within context of judicial 
independence reforms as well, including transparency in the selection, appointments, promotion, 
disciplinary and case assignment processes, as well as issues related to tenure, codes of ethics, 
income and asset disclosure, budgetary independence, evaluation and the publication of 
decisions and public access to basic information from the court.  The composition and role of the 
decision-making process of judicial councils and their operational transparency has become 
particularly important in some countries.   
 
Even though some of the experts and advisors to the Guide could not agree on one approach to 
resolving problems concerning each of these areas, there was a clear consensus that promoting 
transparency within each programmatic area was one of the most important principles to 
promote.    The Guide outlines many of the kinds of programs that can be designed to promote 
transparency, and others will provide examples of concrete programs that have been undertaken. 
A few examples include the need to publicize judicial vacancies and the qualifications of judicial 
candidates widely, to invite public comment on their qualifications and to publish and make 
readily available court decisions and court operations.  Transparency principles are equally 
important to other areas such as the promotion and disciplinary processes, the judicial budget, 
court management structures such as judicial councils and the disclosure of a judge’s assets, 
income, benefits and potential conflicts of interest. 
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Unless transparency principles permeate the entire judicial process, reformers inside and outside 
the judiciary and the general populace will not have the information necessary to evaluate or 
monitor reforms, court policies or judicial decisions. Unless transparency and open government 
principles also permeate the entire governmental process, the culture of secrecy that exists will 
continue to stop reform initiatives dead in their tracks. That is why transparent open government 
processes and policies related to the courts and to government in gene ral should be inextricably 
linked. Unless transparency principles are part and parcel of the legal profession, it will be 
unable to enforce any code of professional ethics and the law enforcement community will not 
be able to obtain the information and evidence it needs to convict those guilty of violating 
various laws and judicial corruption.  Most important, without adequate information, the public 
will not develop trust in the judiciary and will refuse to support its institutional legitimacy. 
   
A demand driven, good governance approach to justice reform should result in a clearer, more 
strategic reform agenda that places more emphasis, in both the short and long-term, on a defined 
set of strategic issues directly related to judicial independence.  This is not to say that all judicial 
reform issues are not important or unrelated, but we believe the research in the Guide and global 
experience points to several inter-related issues that that are critical to “get it right” up-front.  As 
will be discussed later, foremost among these issues is the quality and integrity of those 
appointed and selected to serve on the bench, since it is these judges who will ultimately have to 
convince the public that it can rely on the judiciary as an institution to protect their  civil liberties 
and property rights and render justice.    
 
At the same time, this research and experience points to the fact that there are a number of 
strategic roads that can be taken to arrive at the crossroads of judicial independence.  Perhaps the 
most important roads are those that support and intersect all others and provide the public 
bridges for a long, difficult political journey. Many countries and donors have chosen detours 
that are more politically convenient or easily navigable than others, and many reformers have 
been sideswiped by those determined to maintain or accumulate more power and money.  
 
UNDERLYING JUDICIAL INDEPENDENCE TRUISMS 
 
Before we allow ourselves to take the proverbial socio-economic and political detour that many 
would often intentionally or unintentionally undertake, we should examine some of the lessons 
that cutting-edge research and historical experience have taught us. A summary survey of the 
global legal, political, economic and sociological research and literature reveals that there is an 
ever-growing global consensus on a number of key cross-cutting issues that enables us to begin 
this discussion on common global ground.  
 
In order to advance the judicial independence reform agenda, we need to move beyond what we 
already know about judicial independence, namely that:  
 

Moving beyond the rhetoric and into implementation 
 

(i) Creating a fair independent judiciary is the cornerstone of a democratic society 
based upon the rule of law;  
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(ii) Protecting civil liberties, such as free speech, freedom of association and 
freedom of religion is extremely difficult and unpredictable without this 
institution; 

(iii) Sustaining most economic and political reforms is difficult, if not impossible, 
without this institution;   

(iv)  Preventing and fairly addressing human rights abuses in a systemic way, 
particularly those related to the poor, minorities and the disenfranchised, is best 
guaranteed in a democratic society by an independent judiciary;  

(v) Balancing civil liberties interests such as privacy, against important national 
security and law enforcement objectives, such as fighting terrorism, is most 
fairly accomplished in a democratic society by an independent judiciary;  

(vi) Protecting and resolving property and contract rights and resolving 
governmental disputes is most effectively and fairly achieved in a democratic 
society by an independent judiciary; 

(vii)  Strengthening both an independent media and independent judiciary are critical 
since they are mutually supporting institutions that can not survive over the 
long-term without the other; 

(viii) Addressing transnational law enforcement issues effectively and fairly requires 
observance to a common set of rule of law principles, independent judicial 
oversight and greatly enhanced international cooperation and 

(ix)  Addressing and reducing systemic corruption, including the fair and effective 
implementation of laws and enforcement of court decisions, is virtually 
impossible in a democratic society without an independent judiciary. 

 
INTERNATIONAL PRINCIPLES AND OBLIGATIONS  -- A CONSENSUS?  
 
Let us examine what common legal and political judicial independence obligations and 
principles have been codified in these international instruments.   
 
1. International Law.  Article 10 of the Universal Declaration of Human Rights, which 
declares the right of an individual to a hearing by an “independent and impartial tribunal.”7  
Since the birth of this historic document in 1948, 170 countries have explicitly endorsed this 
principle.   
 
This essential guarantee is repeated or elaborated on in various other international instruments, 
including the UN Covenant on Civil and Political Rights [article 14]8, the European 
Convention on Human Rights [article 6]9, the American Convention on Human Rights 
[article 8 and 27]10, and the African Charter on Human and Peoples Rights [article 7 and 
26]11.12   
 
2. International Practice/Case Law.  Additional meaning and importance has been placed 
on this principle in a number of decisions by the Inter-American Human Rights Court13, the 
Inter-American Human Rights Commission and the European Court of Human Rights14.   
 
The decisions of the European Court of Human Rights, pertains to a wide-range of issues, 
including how “judicial independence” relates to: (i) the effective enforcement of court orders ; 
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(ii) special and military courts; (iii) institutional judicial independence and (iv) access to 
justice issues.  
 
The decisions of the Inter-American Court of Human Rights (IACHR), generally have 
focused on a narrower range of issues, generally in connection with article 8(1) and judicial 
independence. The key issue analyzed by the IACHR concerns efforts to usurp the constitutional 
jurisdiction of the ordinary courts and the use of military courts and/or “faceless” judges to try 
civilians for crimes of terrorism and treason.  
 
The Inter-American Human Rights Commission (IAHRC), apart from referring to the 
IACHR cases that allege violations of the independence of the judiciary, has repeatedly 
emphasized and discussed the issue of judicial independence in its reports.  
 
3. Academic Research.  Likewise, a survey of recent scholarly global research also notes 
that many countries are now approaching judicial independence issues with more rigor and 
common purpose.15 The question then arises as to what are the fundamental elements of an 
“independent and impartial tribunal?”  
 
EMERGING CONSENSUS ON TEN MINIMAL ELEMENTS OF AN INDEPENDENT 
JUDICIARY 
 
The most important consensus elements of an independent judiciary are identified through a 
comparative analysis of each of these official documents, as well as in other important 
governmental and non-governmental instruments and legal practice:16 
 

 
 
 
 

IFES Judicial Independence Index 
Global and Regional Consensus on 10 Minimal Judicial Independence Principles 

 
(i) There shall not be any inappropriate interference with the judicial process, nor shall 

judicial decisions be subject to revision, except upon appellate review, mitigation or 
commutation by competent authorities.17 

 
(ii) Judges shall perform their professional duties free from improper influences and 

without undue delay. They shall ensure that judicial proceedings are conducted fairly 
and that the rights of parties are respected.18 

 
(iii) Not only must judges be impartial, they must be seen by all to be impartial. 

Accordingly, in the exercise of their rights to freedom of expression, belief, 
association and assembly, judges shall conduct themselves in such a manner as to 
preserve the dignity of their office and the impartiality and independence of the 
judiciary. 19 

 



 12 

(iv)  Tribunals that do not use the duly established procedures of the legal process shall not 
be created to displace the jurisdiction of the ordinary courts.20 

 
(v) Governments are obliged to provide adequate resources to enable the judiciary to 

perform its functions properly. 21 
 

(vi) Persons selected for judicial office shall be individuals of integrity and ability with 
appropriate training or qualifications in law. Any method of judicial selection or 
promotion shall be based on objective factors, in particular, ability, integrity and 
experience, and shall include safeguards against improper influences.22 

 
(vii)  Judges shall have guaranteed tenure until retirement or the expiration of their term of 

office, where such exists.23 
(viii) Judges should enjoy personal immunity from civil suits for acts or omissions in the 

exercise of their judicial functions.24 
 

(ix)  Judges shall be subject to suspension or removal only for reasons of incapacity or 
behavior that render them unfit to discharge their duties. Judges have the right to a 
fair and expeditious hearing concerning complaints or charges against them. All 
disciplinary, suspension and removal proceedings shall be determined in accordance 
with established standards of judicial conduct.25 

 
(x) Legislation, judicial information and court decisions shall be made available to the 

public. 
 
HIGHLIGHTS FROM IFES JUDICIAL INDEPENDENCE INITIATIVES 
 
IFES offers a practical “how-to” Judicial Independence Tool Kit (Tool Kit) and a participatory 
methodology that promotes international norms, consensus, lessons learned, and strategic 
thinking. The Tool Kit is based on IFES’ own analysis of the research developed in the Guide 
and other research and is linked to programs strategically geared towards promoting 
transparency, accountability, access to information, open government, public engagement, and 
advocacy. This Tool Kit is designed for many different audiences including judicial and legal 
authorities, donors, business associations, advocacy groups, academics, policy makers, the 
media, and the public.  
 
The methodological tools are designed to empower citizens with the necessary information to 
protect and exercise their legal rights, develop coalitions, and broaden the base of support for 
reforms.  Additionally, it assists reformers and donors in the assessment, prioritization, design 
and monitoring processes.  Programmatic tools incorporate lessons learned, best practices and 
global and regional norms highlighted in the Guide as well as other cutting-edge global research, 
including programs to promote an enabling environment conducive to a Rule of Law culture and 
an independent judiciary, programs to promote transparency and programs to promote 
accountability. 
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A central piece of the Tool Kit is a survey instrument and methodology designed to conduct 
functional assessments, identify priorities and highlight consensus and disagreements. Survey 
instruments are developed to encompass a large number of key issues related to judicial 
independence, including the existing key processes and institutions, the sources and forms of 
interference, the transparency and objectivity of the existing mechanisms and the role and 
involvement of civil society. Questions may vary depending on the country and on the groups 
targeted. The results are then tabulated and analyzed in graphic and/or narrative form.  
 

IFES Tool Kit Case Studies and Models for Consideration - - Haiti and Honduras. 
   
Two examples of the use of the survey methodology can be found in IFES’ “Constituency-
Building for Judicial Reform in Haiti” rule of law program and in the “Promoting Judicial 
Independence and Impartiality” regional conference in Honduras. 
 
Haiti Constitutional Justice and Judicial Independence Through Broad-Based, Publicly 
Supported, Informed Advocacy.  IFES’ innovative civil society and rule of law initiative in 
Haiti seeks to build broad coalitions across society to generate popular demand for justice 
reform.  This approach is based on the premise that achieving rule of law requires an 
independent judiciary, independent media and an engaged civil society. The survey methodology 
was used in the assessment phase of the program. A survey instrument focusing on judicial 
processes, the judicial career, obstacles to independence and sources and forms of interference, 
judicial ethics and corruption and civil society participation was administered to 66 respondents 
from the judiciary, academia, the private sector, civil society and the international community. 
The results were then tabulated for each group of respondents and overall in order to show 
agreement and disagreement between the surveyed groups as to priority issues, key problems and 
obstacles to judicial independence.   
 
For the first time, Haitians from diverse walks of life, including the human rights, legal, business, 
academic and labor communities, as well as journalists, artists and students, are able to clearly 
see that they were are not alone in their desire for constitutional justice and an independent 
judiciary and that they needed to work together to achieve these two-century old, inter-related 
goals.  They are now working together in a broad-based on a strategic action plan, individually 
and collectively, on a set of prioritized judicial independence reforms. 
 
Honduras Regional Conference and the Executive/Judicial/Legislative Judicial 
Independence Declaration and Key Consensus Findings.  IFES held a regional conference on 
judicial independence in Honduras in April 2002. The program was designed to address issues of 
judicial independence affecting Central American countries and to present the Spanish version of 
the new USAID/IFES Judicial Independence Guide. In particular, the conference aimed at 
introducing Honduran participants to judicial independence reforms undertaken by neighboring 
countries at a time when a significant constitutional reform had just entered into force in 
Honduras and was still in the process of being implemented.  
 
Prior to the conference, a survey instrument focusing on the processes of the judicial career, 
obstacles to independence and sources and forms of interference, judicial ethics and corruption, 
judicial councils, judicial enforcement and civil society participation was sent to the participants. 
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Answers were received from El Salvador, Guatemala, Honduras, Nicaragua, and Panama, 
analyzed and presented at the conference.  The presentation included emphasis on key consensus 
findings throughout the region, sources and forms of interference, obstacles to judicial 
independence, civil society participation, judicial councils, judicial ethics and judicial 
enforcement. This methodological process proved to be an effective tool to engage participants 
and to help them think through a number of inter-related issues for future action, including the 
development of a holistic reform program, an overarching political and media strategy and a 
framework for monitoring and reporting on progress and problems.   
 
In the opening and closing ceremonies, the heads of the three branches of the Honduran State – 
President Ricardo Maduro, Supreme Court President, Justice Vilma Cecilia Morales, and 
President of Congress, Porfirio Lobo Sosa – signed a historic commitment for promoting judicial 
independence reforms in Honduras.  They also agreed to monitor and report on progress in 
achieving this goal on an annual basis.  This kind of multi-branch commitment at a judicial 
reform conference stands as a model for reformers and policy-makers. 
 
Key consensus findings include themes related to the inextricably linked issues of transparency 
and accountability.  In that regard, there was a clear regional consensus that problems related to  
transparency were among the most important, including: (i) the lack of transparency and 
objectivity of the judicial career processes (selection, promotion and discipline of lower court 
judges and selection and discipline of supreme court judges) and (ii) the lack of civil society 
participation in reform efforts to monitor programs and inform the public and the positive impact 
on judicial independence that the creation of a judicial council could have.   
 
In view of the findings that the judicial hierarchy itself was seen as the biggest barrier to judicial 
independence, there was also a consensus that accountability issues were of particular interest in 
the Central American context.  Specifically, areas of agreement here included: (i) the lack of 
objectivity of disciplinary processes for judges of all levels; (ii) the lack of a periodic evaluation 
of the performance of judges and (iii) the need to create and implement a code of judicial 
conduct.  
 
 
 
DISPARATE CONSTITUENCIES IN SEARCH OF EACH OTHER 
 
While most countries of the world have expressed support for an “independent and impartial 
tribunal” in various international instruments and have codified this principle in new 
constitutions or laws over the last few decades, the reality is that most countries have not fully 
implemented this principle in practice.  From Paris to Tblisi to Lima, periodic efforts to 
strengthen judicial independence have been undertaken by reformers with mixed success over 
the last few decades.  Indeed, when looking around the globe today it is hard not to find 
policymakers at least talking about their judicial reform needs and objectives.  Countries like 
Russia and Mexico, under new political leadership and with a strong guiding hand from civil 
society, now finally seem poised to achieve what others before them either did not seek or failed 
to accomplish.    Civil society role in this process merits special attention.  
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A relatively new voice to this global discussion, civil society includes a more vibrant, free press, 
indigenous and international business associations, multi-disciplinary and comparative scholarly 
and applied research, various advocacy and human rights groups, as well as international 
organizations such as the World Bank and the Inter-American Bank. However, this voice 
remains weak and it needs to be listened to closely if reform efforts are to succeed and be 
accepted by society.  We now know that even the most courageous judges need broad based 
support from their colleagues as well as civil society in their efforts to promote judicial 
independence and the rule of law.  At the same time we also now know that civil society is the 
key to promoting judicial and governmental accountability. Unfortunately, all too often these 
disparate constituencies have not collaborated effectively and most policymakers and donors 
have not exhibited the either the will or technical expertise to support a complex, long-term 
reform agenda that includes civil society.  
 
Forces related to democratization, economic and political integration, transnational security 
concerns and information technology, require new, harmonized rules by which to relate to each 
other both internally and externally.  Now that new constitutions, structures and laws have been 
created in most emerging democracies, there is now a need to ensure that these new laws are 
effectively and effectively enforced through a predictable, independent judiciary.  
 
Today our legal systems, values and forms of government look more alike than at any time in 
world history.  Regional and global integration and technology are advancing a new legal order 
that will eventually globalize the rule of law along with the economy.  However, this common 
global objective will be achieved only when an independent judiciary is well established in every 
country.   We are also entering into another phase of legal and political democratic reforms that 
require renewed commitment and international cooperation. Theses forces and facts place more 
demands on the legal system and the courts everywhere, including making them more 
predictable, transparent and accountable.  
 
The third arm of government, the judiciary, has traditionally always been the weakest, even in 
common law countries.  Recently, however, a number of emerging democracies have 
strengthened the judiciary by combining elements of judicial independence found in different 
legal and political systems with their own traditions and cultures.  The reality is that the 
underlying principles and structures within many legal systems around the world have more 
similarities than differences today.  This is all a very positive development if we can just seize 
the moment and begin working towards a common purpose. 
 
John Adams was one of the most famous of our former Presidents and a Founding Father of the 
United States Constitution.  His vision and words would seem to be as relevant today in many 
countries as they were in the 1700’s in the United States.  He stressed that essential to the 
stability of government and to an able and impartial administration of justice was an independent 
judiciary and that judges should be:    
 

“Men of experience on the laws, of exemplary morals, invincible patience, unruffled 
calmness and indefatigable application who should be subservient to none.”    
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If we follow that general guidance, within the contours of the societies in which these 
issues are undertaken, the goal of establishing the rule of law and an independent judiciary will 
become a reality in countries as different as Malawi and Peru.  Let me restate a challenge made 
at the beginning of these remarks, namely, to move beyond the stale political rule of law rhetoric 
of the past and to implement into practice the constitutional and international judicial 
independence obligations to which all genuine democracies have committed themselves. This is 
the most important step that needs to be taken to achieve the rule of law. The security and 
prosperity of every country and simple human justice demands no less. 
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