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l. Introduction

Since the ratification of the 2008 Constitution, the governance structure of the Maldives has
undergone substantial changes.! After decades of power centralized in the executive, the new
Constitution introduced separation of powers and created “independent institutions to monitor
the three branches of power and safeguard human rights.”? These independent institutions
include the Election Commission, Anti-Corruption Commission, Human Rights Commission,
Auditor General, Prosecutor General, Civil Service Commission and Judicial Service Commission.?
As independent bodies, these institutions must have sufficient autonomy to operate effectively
and carry out their mandates without susceptibility to undue influence, but they also still require
oversight to ensure accountability to those mandates and to the public. The 2008 Constitution’s
system of checks and balances vested an oversight mandate in the Parliament,* which includes
these independent bodies as well as other government agencies.® This comparative research
paper responds to a request from Parliament to better understand the appropriate level of
oversight of these independent institutions to prevent corruption and ensure they are
effectively executing their respective mandates. Research included an extensive literature
review, analysis of comparative practices and in-person consultations with a range of
stakeholders in Malé.

While the existing literature on parliamentary oversight of government is rich, international best
practice for parliamentary oversight of independent institutions specifically has yet to be settled.
This is, in part, due to the variety of types of independent institutions with different sizes,
functions and necessary degrees of independence.® A taxonomy of so-called “arm’s length
bodies” (independent institutions) in the United Kingdom, put forward by the Institute for
Government, provides an example of the diversity of the functions of independent institutions
and a proposed method of categorization (Table 1).” As illustrated by this taxonomy, the types of
independent institution examined in this paper are sometimes referred to as constitutional
bodies,? indicating “that these institutions are integral to the freedom and good government of
the state, and that they are not to be tampered with for the sake of political expedience.”
Accordingly, of all independent institutions,
constitutional bodies require the most distance
and autonomy from ministries and are often
directly accountable to Parliament.

Table 1: Types of Independent
Governmental Bodies
Type Function

Constitutional o .
e Constitutional oversight

Bodies Although their specific portfolios vary,

Independent Regulatory regime constitutional bodies all share mandates that seek
Public Interest Competition authorities to “improve the quality of governance, strengthen
Bodies * Guarantors of standards the rule of law, encourage transparency and

Independent watchdogs
e Discretionary grant-giving
Departmental e Discretionary enforcement

accountability, prevent corruption and ultimately
reinforce both the quality and the resilience of
democracy.”® Some of these institutions in the

Zzzi”;"red . g?:&gfj:;zo; o Maldives, including the Election Commission,
assets Prosecutor General and the Civil and Judicial

Executive « Delegated implementation Service commissions, seek to achieve these goals

Agencies of government policy by insulating the administration and regulation of

state functions from political manipulation." Others,
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like the Anti-Corruption Commission, Human Rights Commission and Auditor General, play
important roles in holding government accountable within each of their mandates."”

Even though these institutions were established specifically to improve government integrity,
they are not immune from corruption, poor leadership or partisanship.™ Therefore, it is vital that
they be held accountable for fulfilling their mandates, and Parliament can do this through careful
application of some of its traditional oversight tools. However, Parliament also has a role to play
in ensuring that these institutions have the capacity to be effective. Parliaments should actively
ensure that the protections in place for institutional independence are respected and adequate
to insulate the institutions from being used as political tools. Additionally, independent institutions
may be unable to achieve their mandates due to inadequate funding, staff or expertise,'* and
Parliament should ensure that the necessary resources are made available.

This paper explores how parliamentary tools and mechanisms
for oversight can be effectively tailored to provide the
appropriate level of oversight for constitutional bodies. As noted
above, the authors drew on a desk study of best practice and
comparative state examples and further explored the Maldivian
context and related ongoing reform efforts through in-person
consultations. This examination identified options for parliaments
looking to improve their oversight of independent institutions, some of which the People’s Majlis,
the unicameral legislative body of the Maldives, might consider. These high-level findings are
summarized in Table 3 below. In Section Il, the paper briefly outlines a theoretical framework for
the autonomy and accountability of independent institutions with a focus on a parliament’s role in
ensuring that these two objectives are balanced effectively. In Section lll, the paper explores the
application of the specific oversight tools, highlighting their impact on an independent
institution’s need for autonomy and accountability as detailed in the respective frameworks.

Parliament also has a
role to play in ensuring
that these institutions
have the capacity to
be effective.

Table 2: Summary of the Mandates of the Independent Constitutional Bodies of the Maldives™

Election
Commission

Anti-Corruption
Commission

Human Rights
Commission

Auditor General

Prosecutor
General

Civil Service
Commission

Judicial Service
Commission

To manage all elections and referendums, including oversight of the voter registry
and constituency delimitation.

To investigate allegations of corruption and recommend prosecution to the
Prosecutor General, make recommendations on prevention of corruption to other
state authorities and conduct public awareness campaigns.

To promote respect for human rights in the Maldives, investigate and report on
allegations of human rights violations and educate the public.

To audit the financial statements and accounts of government institutions and
publicize audit reports.

To supervise the prosecution of all criminal offenses in the Maldives; oversee the
legality of preliminary inquiries and investigations into alleged criminal activity; issue
policy directives for the prosecutorial process; and uphold constitutional order, the
law and the rights and freedoms of citizens.

To establish procedures and recruit, appoint, promote, transfer and dismiss
members of the Civil Service, as defined by law; establish uniform standards of
organization, performance management, and administration within the Civil Service.
To appoint, promote and transfer judges and to make recommendations to the
President on the appointment of the Chief Justice and Judges of the Supreme
Court; investigate complaints about the Judiciary, and take appropriate disciplinary
action; and to advise the President and People’s Majlis on any matter related to the
Judiciary or administration of justice.



Oversight
Mechanism

Parliamentary
Oversight
Committees

Public
Consultation

Table 3: Summary of Findings and Recommendations for the Maldives

Maldives Findings

While parliamentary committees have a clear legal
mandate to oversee the constitutional bodies, their role
in practice has long been limited due to both a lack of
political will and limited capacity and resources. As the
political landscape has shifted, this Parliament will need
to ensure the resources are in place to bring a successful
and sustained reform.

While the People’s Majlis is empowered to set up both
standing and ad hoc committees, interlocutors have
reported that standing committees have historically
engaged in oversight only on an ad hoc basis when
serious allegations or complaints regarding the
constitutional bodies arose.

The committees of the new People’s Majlis have
consulted the public in the legislative drafting process
but have not systematically included stakeholders in the
review and assessment of the work of independent
institutions.

According to interlocutors in the Maldives, constitutional
bodies do not regularly engage in public consultation
when issuing regulations.

Primary Recommendations

To improve the oversight capacity of standing committees, the People’s Majlis might

consider:

e Ensuring that there are adequate technical staff available to support each
committee;

e Developing formal partnerships with universities, research institutions or other
parliamentary libraries to expand access to independent research services; and

e Dedicating specific periods of time to oversight activities to ensure that
committees have adequate time during each session to conduct systematic and
thorough reviews of the institutions under their purview.

To respond promptly and effectively to current events involving the independence or

accountability of constitutional bodies, the People’s Majlis could consider:

e Establishing ad hoc committees to respond to pressing issues, which would in
turn ensure that the capacity of standing committees to fulfil their regular
oversight activities is not adversely affected; and

e Setting up an ad hoc committee to assess the current accountability framework
for constitutional bodies (or independent institutions more broadly), consider
potential areas of improvement and issue targeted recommendations.

To ensure that the political composition of parliamentary committees does not limit
their capacity for oversight, the People’s Majlis could consider amending its rules of
procedure to:

e Require that members of the opposition chair committees integral for
parliamentary oversight activities, including the Public Accounts Committee and
Committee on Independent Institutions; and

e Allow for the submission of minority reports or a minority opinion following
committee oversight activities.

To bolster public consultation in oversight activities, the committees of the People’s

Maijlis could consider:

e Inviting stakeholders to participate in public hearings, utilizing social media for
outreach, issuing guidance on providing evidence to committees and framing
requests for input by asking specific questions or highlighting specific issues for
feedback;

e Making feedback widely accessible to enable the public to assess what has
been assessed or integrated and what remains unaddressed; and

e Traveling to different atolls to consult with stakeholders and collect a broader
range of feedback on the institutions under their purview from more diverse
communities.

To increase the use of public consultation, the People’s Majlis could consider

adopting, amending and/or enforcing existing legislation to ensure that a legal

requirement applies to constitutional bodies.



Reporting
and
Performance
Reviews

Financial
Audits

Right to
Information
Legislation

Codes of
Conduct and
Ethics
Policies

Complaints
and
Investigations

Annual reports are not always submitted to the People’s
Maijlis or followed up on by the responsible standing
committee. The lack of clear procedures for review has
contributed to weak scrutiny of reports.

The Auditor General is responsible for performing annual
financial audits of all government organizations, including
independent commissions, publishing these reports and
submitting them to the President and the People’s Majlis.
However, report findings are not always scrutinized or
tracked by the appropriate oversight committees. As the
Auditor General has no authority to enforce the adoption
of its recommendations, it is dependent upon Parliament
to provide that enforcement effectively.

Global rankings find that the Maldives has one of the
strongest legal frameworks in the world on the right to
information (RTI). The 2013 RTI Act comprehensively
addresses requests, appeals and compliance
mechanisms. The law also imposes a duty of proactive
disclosure to make accessible certain categories of
information even without a request, although government
institutions have struggled to meet this requirement.

The civil service Code of Conduct has not been applied
to the constitutional bodies of the Maldives; however,
some of the constitutional bodies do have codes of
conduct or ethical standards for commissioners included
in their enabling laws. These provisions do not apply to
the other employees that support the work of these
commissions.

A multitude of agencies take on ombudsman functions,
but there is no dedicated agency and no coverage for
complaints on ethics or maladministration.

Parliamentary Oversight of Constitutional Bodies in the Maldives

To ensure effective parliamentary scrutiny of the activities of constitutional bodies,

the committees of the People’s Majlis could consider:

e Establishing a performance review process;

e Developing clear procedures for the committee review of annual reports,
including developing a structure for the committee report that summarizes the
findings during the review process; and

e Making the committee review report easily accessible to the public.

The Public Accounts Committee of the People’s Majlis could improve its working
relationship with the Auditor General by identifying clear lines of communication and
adhering to an established schedule or prioritization system to organize workflow.
Additionally, the Public Accounts Committee could coordinate with the other
oversight committees to include the review of audit reports with the annual report
and/or performance review process.

As the People’s Majlis has already adopted a strong RTI law, it could turn its focus to
implementation of the law by reviewing the Information Commissioner’s findings
regarding each constitutional body alongside the annual reports of each of these
institutions, following up on areas of concern to ensure that the legislation is
effectively implemented.

The People’s Majlis could consider creating legal requirements for constitutional

bodies to adhere to a code of conduct, including:

e Relying on a “minimum standard” approach that applies to all public institutions,
while not drawing constitutional bodies under the authority of the Civil Service
Commission; and

e Enabling constitutional bodies to add additional standards into their codes of
conduct that are tailored to their unique mandates and working environments.

Additionally, the People’s Majlis could consider imposing an enforcement
mechanism, such as a dedicated integrity actor, that reports directly to both to a
constitutional body’s leadership and the Majlis. The appropriate committees can rely
on these reports to follow up on disciplinary decisions, while not interfering with the
bodies’ functional autonomy.

Ensure that there is a mechanism in place to investigate internal and external
complaints about the constitutional bodies (e.g., by consolidating this function with
that of an existing institution, such as the Human Rights Commission). An alternative
could be to add this function to the mandate of an independent office within each
body that handles whistleblower complaints and RTI requests and is staffed by
integrity officers.
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ll. Balancing Autonomy and Accountability

The starting point for understanding the appropriate level and form of oversight of independent
institutions is to acknowledge the importance of enabling those institutions to maintain
independence from the government. Accountability mechanisms must reinforce, rather than
stymie, the autonomy and effectiveness of independent institutions.. As the Westminster
Foundation for Democracy has noted, for example, “the

The right balance between independent [emphasis added] work of integrity agencies

autonomy and in corruption investigation, audit review and public-sector
accountability is ethics has increasingly been commended as essential for
fundamental to the ability good governance.”® The tension between these two

of independent priorities — independence/autonomy and accountability —
governmental institutions is illustrated by De Vrieze and leaseanu’s analysis of

to deliver their mandate. regulatory agencies in Moldova, which is broadly

applicable to other types of independent institutions:

“Independence and accountability are both vital conditions for the effectiveness of
regulatory agencies, but there is a trade-off between them: too much independence
from the Government exposes the agencies to capture by the industries they oversee
and regulate and too little independence exposes the agencies to political
interference...”

Hence, when considering reforms to strengthen oversight and accountability mechanisms, the
goal should be to achieve a balance between autonomy and accountability, which is
fundamental to the ability of independent institutions to deliver their mandate.

Understanding the Autonomy Framework™

e e e The gutonomy framework \ Institutional autonomy i
g ; applied here draws on the

document, icons . . \

placed in the established literature on

) R Personnel autonomy )
margins indicate independent institutions, as well \

discussions of as on IFES’ work with independent , , =,
different facets of .19 Financial autonomy E’
electoral management bodies.” It ~
autonomy and ) ) ) , |
accountability emphasizes five dimensions of Functional autonomy
below. autonomy necessary for an /
independent agency to fully Behavioral autonomy E'
engage in its mandate. A summary of the /

framework is included in Annex 1.

The first pillar of the framework is institutional autonomy, which refers to independence

enshrined in the constitution and the law. This type of autonomy — which can also be
described as de jure — offers a very narrow, albeit widely referenced, conception of
independence. While institutional autonomy is a fundamental element of independence, the
other four pillars of the autonomy framework provide a stronger foundation for independence
in practice.
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Personnel autonomy addresses the way in which independent institution appointees are

chosen for their posts, and the type of resources and authorities they have available to do
their jobs.?® Appointees should have sufficient individual authority to withstand pressure and act
impartially. Protections should include security of tenure and immunities, staggered terms in
office, reappointment provisions and protections related to removal. Adequacy and certainty of
remuneration and benefits, with independent determination of salaries and benefits, such as
pensions, that are aligned with judicial or other constitutional bodies, are also important
characteristics. Personnel autonomy also refers to the ability of the independent institution to
recruit and manage its own staff without interference.

The third pillar is financial autonomy.?' Several indicators are useful for understanding

whether an independent institution has financial autonomy: whether the budget is
allocated specifically for the institution, separate from other sources of state expenditure;
whether the budget is disbursed in a timely manner; whether the independent institution
exercises control over decisions on how to use allocated funds to meet its mandate; whether the
independent institution has sufficient resources to carry out that mandate adequately; and
whether and to what extent reporting requirements offer high levels of transparency while
minimizing the burden on the institution to provide excessive detail.

The fourth pillar is functional autonomy, which considers the extent of the institution’s

power, decision-making approach and resources at its disposal to prevent political,
executive or other power-broker interference in its activities.?? Ideally, the independent
institution’s responsibilities are clearly defined, and it has effective control over all tasks required
to carry out its mandate. An independent institution with functional autonomy has (and utilizes)
broad powers and independence in setting policy, where appropriate, and determining its
internal rules and procedures. Independent institution strategic and operational plans should not
be subject to governmental approval, and the institution should have the resources (time, people,
expertise, infrastructure, money) required to effectively deliver public goods and services.

The final pillar is behavioral autonomy.

The independent institution, through its
decisions, actions and activities, should
consistently demonstrate its independence in

Exercising behavioral autonomy
can help an independent
institution to operate in restrictive

practice. Key elements of behavioral autonomy environments where other
include: impartial policy and decision-making; an elements of autonomy (for
administrative culture that places a priority on example, financial autonomy)
mission, public service, ethics, integrity, may not be available.

impartiality, competence and professionalism;

effective external checks and balances; institutionalized transparency;?® effective and consistent
collaboration between the independent institution and other relevant stakeholders; and
consistent monitoring, evaluation and learning.

The second piece of the framework for ensuring effective independent institutions is
accountability; mechanisms for ensuring accountability of independent institutions are the
primary focus of the remainder of this paper.
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Understanding the Accountability Framework

The scholarly and practitioner literature on the \ .
accountability of state institutions (both independent and Statutory accountability )
other state agencies) offers multiple useful typologies, but \

each approach generally segments various nodes of formal Public accountability i-o

and informal accountability to different stakeholders, /

including other state institutions (executive, legislative, /
judiciary), non-state actors (public, civil society, media),
and, in some cases, international actors.?

Our framework takes a somewhat different Our framework takes a different
approach to structuring and understanding the approach to structuring and
accountability of independent institutions. It understanding nodes of
includes both formal and informal methods of accountability. It includes both
holding institutions accountable. Informal formal and informal methods of
accountability mechanisms (such as civil society holding institutions accountable.

consultations) can enable an institution to achieve

public credibility and support, which can in turn support its independence from the government
of the day. The three categories we have applied to this study are statutory, public and internal.
A summary of the framework is included in the Annex.

Statutory accountability refers to the accountability mechanisms and reporting

requirements established in the law. It may include a codification of periodic reporting
(including format or content requirements); legal and procedural requirements for independent
institutions to develop and report on strategic goals and/or annual performance expectations;
annual internal and external audits; parliamentary oversight of independent institution
responsiveness to freedom of information laws; required whistleblower or internal complaints
procedures; or the establishment of an ombudsman or an internal compliance office.

Public accountability encompasses the various outreach, accessibility and transparency

measures that an independent institution must take to ensure that it remains accountable
to the public interest. These measures may be legally required or voluntary, and can include
public consultation, including public hearings and public notice and comment periods; publicly
accessible reports (both required and voluntary reporting), financial audits and information, and
performance reviews; mechanisms for gathering external input to performance reviews (e.g.,
customer satisfaction surveys, citizens’ perception surveys and CSO reporting); engagement with
regional and international networks; and responses to requests under freedom of information
regulations.

Internal accountability speaks to the presence of robust institutional standards and

procedures that foster a culture of integrity among all employees. It includes designing
and socializing a code of conduct that is applicable to all staff; institutional ethics policies, internal
performance monitoring, evaluation and adaptation; and whistleblower and non-retaliation
policies that are known, understood and respected by employees throughout the institution.
There is a clear, reinforcing relationship between these internal accountability requirements and
the behavioral autonomy discussed above.
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lll. Specific Mechanisms for Balancing Autonomy and
Accountability Through Parliamentary Oversight

As discussed in the introduction, parliaments and constitutional bodies are both mandated to
hold various parts of government to account. In that regard, they can develop constructive and
collaborative peer — or horizontal — relationships to support government integrity. At the same
time, Parliament must also hold these constitutional bodies accountable (in a vertical relationship)
for their overarching mandates, while also protecting their autonomy (see figure below).

parliament

l' ensures accountability
and oversight

independent
institutions

independent
institutions

parliament

jointly support oversight and integrity of government

Despite parliaments’ unique relationship with these institutions, they generally do not have any
specialized tools to conduct oversight. Instead, parliaments must rely on careful application of the
traditional oversight tools at their disposal, which presents challenges for maintaining the right
balance of autonomy and accountability. While the “ways in which parliaments carry out
oversight, the tools and procedures each chooses to deploy, and the extent of scrutiny applied
vary considerably,”?® this paper focuses on common tools and mechanisms available to
parliaments around the world. These include: (1) parliamentary oversight committees; (2) public
consultation; (3) reporting and performance reviews; (4) financial audits; (5) right to information
legislation; (6) codes of conduct and ethics policies; and (7) complaints and investigations.

Each of these tools contributes to at least one facet of accountability outlined in the framework
above and can also be used to reinforce different elements of autonomy. These relationships are
illustrated in the text box below. This section briefly describes each of these tools and
mechanisms for parliamentary oversight, discusses how they relate to both accountability and
autonomy and examines how they have been applied to independent institutions in different
countries.
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Case Studies: Parliaments Reviewing and Reforming Oversight Practices

Due to the difficulty in effectively balancing the autonomy and accountability of independent
institutions, some parliaments have used special processes to plan or implement effective oversight
activities.

In South Africa, the Joint Rules Committee established the Task Team on Oversight and
Accountability to develop an oversight model for Parliament. The Task Team scrutinized existing
practices and tested new oversight mechanisms to “improve existing tools of parliamentary oversight,
streamline components of the new oversight model with existing components, and enhance
Parliament’s capacity to fulfil its oversight function.” The Task Team’s recommendations related to
constitutional bodies included: creating clear parliamentary mechanisms to enable reporting and to
create processes for the reports to be “referred to committees for consideration, oversight, and
reporting back on issues to plenary sessions.”?®

In Bosnia and Herzegovina, the Parliament established an ad hoc joint committee to draft a law on
parliamentary oversight. Through this legislative process, the committee built on the established
oversight mechanisms in the Rules of Procedure for the two houses of the Parliamentary Assembly.
The Draft Law also established several new oversight mechanisms, including public hearings
specifically dedicated to the oversight of independent and regulatory bodies. The committee
submitted its Draft Law to the Organization for Security and Co-operation in Europe (OSCE) Office for
Democratic Institutions and Human Rights for comment. Notably, the OSCE provided two
recommendations in regard to independent institutions: “[The Draft Law] should clarify the extent to
which these bodies can be subject to parliamentary oversight without undermining their
independence and special position vis-a-vis other state institutions. On the other, the Draft Law should
ensure that specialized investigations conducted by these bodies and their technical expertise are
properly fed into Parliament’s own oversight work.”?’

Oversight committees are a feature of parliaments across the world and have an important role to
play in support of statutory accountability because they monitor and enforce the accountability
mechanisms and reporting requirements that are enshrined in law. The Inter-Parliamentary Union
(IPU) has described such committees as “the single most significant and agile instrument of
parliamentary oversight.”?® However, each parliament’s committee system is unique, and not all
committees have access to the same resources or oversight mandate.?® While the committees of
the People’s Majlis in the Maldives have a clear legal mandate to oversee the constitutional
bodies, their role in practice has been limited due to both a lack of political will and limited
capacity and resources. However, the development of engaged committees can be one of the
most important investments made to improve parliamentary oversight of independent institutions,
and should therefore be a priority of the newly elected Parliament. This section discusses the role
that both standing (permanent) and ad hoc committees can play in parliamentary oversight and
introduces possible models that could be applied by the Committees of the Majlis to improve
their oversight capacity. In addition, this section discusses the impact of political composition of
committees on their ability to conduct effective oversight.

Standing Committees

Permanent (standing) committees often closely parallel the policy areas of government
institutions,*® enabling them to play a potentially strong oversight role. Members tend to remain
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for many years and are thus able to specialize and develop the necessary technical expertise to
effectively scrutinize the policies, reports and other activities of the institutions under their
oversight mandate.

Standing committees are often tasked with
ongoing oversight by scrutinizing and following
up on the annual reports of institutions under their

According to interlocutors in the Maldives,
the Attorney General’s Office provides
most of the legislative drafting support to

purview. Currently, the Majlis” Committee on parliamentary committees. It is important to
Independent Institutions is responsible for ensure that the Attorney General’s Office is
overseeing the Elections Commission, Anti- transparent and that it coordinates the

drafting process with all stakeholders,
including independent institutions, where
appropriate, to ensure that any legal

Corruption Commission and Civil Service
Commission®? while the Judiciary Committee is

responsible for the Judicial Service Commission requirements or changes affecting
and the Prosecutor General’s Office, the Human independent institutions include an
Rights and Gender Committee is responsible for appropriate consideration of their needs for

autonomy and accountability. The People’s
Majlis could also consider this issue when
examining staffing needs for committees.

the Human Rights Commission and the Public
Accounts Committee is responsible for the
Auditor General’s Office. While this structure
seems as though it would enable technical
specialization in oversight activities, according to interlocutors and a Transparency Maldives
Assessment,®® committee oversight mandates have been neglected under previous
governments, resulting in depleted capacity. While the current Parliament works to build a culture
of oversight, it will require sufficient resources and tools.

In order to carry out effective oversight, committees must have access to the resources
necessary to develop technical expertise.®* For example, it is important that committees be
adequately staffed — both in number of personnel and in expertise. In some countries,
committees have very small staffs whose primary function is administrative. In the Canadian
House of Commons, each committee is allocated a single clerk who acts as a “coordinator,
organizer and liaison officer for the committee and as such will be in frequent contact with
members’ staff.”*®* According to the National Democratic Institute, Canadian Members of
Parliament have asserted that committees are understaffed, and the Institute reported an expert’s
conclusion that this “strongly limits the capacity of parliament to investigate policy proposals and
to hold the government accountable.”® At the opposite extreme, committees in the United
States House of Representatives are legally authorized to hire 18 professional staff members and
12 administrative staff®” in addition to the staff of individual representatives.

While the current Parliamentary Rules of Procedure provide for “adequate” staff for the
administrative and technical work of each committee and access to additional staff upon request
for specific tasks,® interlocutors have indicated that the number of technical personnel is
insufficient to support committees in either legislative drafting or oversight. One model that might
ensure adequate technical assistance while conserving limited resources could be to hire a pool
of technical staff that can be called on to support all of the committees. This model was used until
1995 in South Africa, where each professional staff member in the Committee Section provided
technical support to up to four parliamentary committees.*®

10
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In addition to staff, another important resource for effective committee oversight is access to
independent research that is politically impartial and not sourced directly from the independent
institutions themselves.*° Independent sources of information can help committees effectively
assess the risks and operating contexts of the independent institutions that they oversee.* While
technical staff can provide some of this input, many parliaments have their own independent
research services. For example, the Republic of Fiji provides research and library services for all
members of Parliament for various information gathering initiatives through the Fiji Parliament
Library. Additionally, the Fiji Parliament Library provides briefings, advice and support specifically
for parliamentary committees. Through this service, committee members have access to
“research briefings and other publications to understand the laws and polices being looked at by
Parliament.”*?

The People’s Majlis does not have a research service, and the Maldives is a small country with
limited resources. However, there are tools available to help build this type of resource and
increase capacity and utility when resources are limited. One potential approach is to develop
relationships with other public or university libraries, and with parliamentary libraries, to share
resources and expertise.*® One example is the Association of Parliamentary Libraries of Eastern
and Southern Africa.** Similarly, the International Federation of Library Associations has a Library
and Research Services for Parliaments Section that aims, in part, to provide a forum for
parliamentary libraries and research services to network and share experience, knowledge and
problem-solving strategies.*®

In addition to technical capacity and independently sourced information, it is important that
parliamentary committees are able to dedicate the time necessary to conduct oversight activities
thoroughly.*® In parliaments like the People’s Majlis, where committees are tasked with both
legislating and oversight, sufficient time must be set aside for oversight tasks.?” While the
committees of the People’s Majlis are already required to establish workplans,*® other country
models demonstrate the various ways that the People’s Majlis can structure its plans to dedicate
sufficient time to oversight.*® In Belgium, for example, at the beginning of each session “the
permanent committees [of the House of Representatives] establish a weekly agenda that
determines which meetings are principally reserved for legislative business and which are
reserved for questions and interpellations.”®® Another approach is to set aside a long period
dedicated to review, which could also be used to conduct site visits and examine the
implementation of specific programs.5' For example, in South Korea, “20 days in the autumn
ordinary session are given to committees for annual inspections of the state administration.”®?
Similarly, in New Zealand, from November through March, the Parliament’s select committees
participate in an annual oversight review of the performance of various government organizations
over the previous year.>?

To improve the oversight capacity of standing committees, the People’s Majlis might consider:

e Ensuring that adequate technical staff are available to support each committee, which can in
part be achieved by hiring a common pool of technical staff if needed;

o Developing formal partnerships with universities, research institutions or other Parliamentary
libraries to provide committees with access to independent research; and

il
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o Dedicating specific periods of time to oversight activities to ensure that committees have
adequate time each session to conduct systematic and thorough reviews of the institutions
under their purview.

Ad Hoc Committees

While standing committees conduct regular and systematic oversight activities, such as reviewing
annual reports, ad hoc committees can also serve as important oversight tools by “address[ing] a
specific question on a time-limited basis.”®* Sometimes called special committees of inquiry, ad
hoc committees usually have investigative powers to be used narrowly within the scope of their
mandates.®® They do not provide continuous oversight, but can shed light on specific issues of
national importance, issuing a report at the end of the investigation that is submitted to the
initiating chamber of parliament.*® And, because the ad hoc committee is disbanded once its
mandate has been fulfilled, they need not be permanently maintained, conserving resources.

While the People’s Majlis is empowered to set up both standing and ad hoc committees,
interlocutors have reported that the standing committees in the previous Parliament engaged in
oversight only on an ad hoc basis when serious allegations or complaints regarding the
constitutional bodies arose. According to some, this approach has contributed to the
politicization of parliamentary oversight. The Majlis should consider establishing ad hoc
committees to investigate specific issues when they arise to ensure that they are investigated
and addressed properly without impacting the ability of the standing committees to engage in
normal oversight activities.

One example of an ad hoc committee being used to examine a specific issue relating to the
conduct of a constitutional body was the Joint Parliamentary Select Committee on Matters
Relating to the Independent Electoral and Boundaries Commission in Kenya.*’ This ad hoc
committee was established to investigate allegations of a lack of impartiality, independence and
integrity of the Independent Electoral and Boundaries Commission following the 2013 General
Election.®® Over a period of 30 days, the committee heard from a variety of stakeholders and
issued a set of recommendations for electoral reform.®® Because the committee was focused on
a narrow topic for a defined period, it was able to scrutinize time-sensitive allegations and
produce recommendations that were actionable within the time-bound electoral cycle.

To respond promptly and effectively to current events and concerns involving the independence
or accountability of constitutional bodies, the People’s Maijlis might consider establishing ad hoc
committees to respond to those issues, which would in turn ensure that standing committees
have the capacity to fulfill their regular oversight activities.
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Case Studies: Committee Inquiries on Constitutional Bodies

In the United Kingdom in 2014, the Public Administration Select Committee conducted an inquiry
on the relationships between government and arm’s length bodies, focusing on accountability. The
Committee collected written and oral evidence from scholars, civil society, representatives from
government agencies and arm’s length bodies. One of the main conclusions of the inquiry was that
“accountability for arm’s length bodies is confused, overlapping, and neglected, with blurred
boundaries and responsibilities.” The Committee recommended that the government develop a
taxonomy of public bodies that establishes the legal status and accountability of each type. For
more information, see the House of Commons Public Administration Select Committee Report,
Who's accountable? Relationships between Government and arm's-length bodies.

In 2006, South Africa’s National Assembly appointed an ad hoc committee to review the
effectiveness and relevance of the country’s constitutionally mandated independent organizations
after 10 years of operation. Recognizing the importance of protecting the independence of these
institutions, the ad hoc committee engaged with the independent institutions, the public, civil
society organizations and relevant government ministries and parliamentary committees over 10
months and issued a series of recommendations, including both combined and individual
recommendations for each of the 11 institutions. Interestingly, the ad hoc committee recognized the
need for the institutions to have “a more structured oversight role by Parliament in the context of
their independence” and issued several recommendations, including strengthening the capacity of
relevant permanent committees, promulgating legislation to structure committee oversight of
independent institutions while respecting their independence, and creating a unit on constitutional
institutions in the office of the Speaker to coordinate the oversight and accountability functions.
For more information, see the Report of the ad hoc Committee on the Review of Chapter 9 and
Associated Institutions.

Political Composition of Committees

The composition of parliamentary committees — both
standing and ad hoc — can have a significant impact on their
capacity for oversight and their success at balancing
independent institutions’ need for autonomy and

The politicization of
parliamentary
committees can impair

accountability. Globally, “parliamentary political groups are their capacity to ensure
typically represented in committees in proportion to their both autonomy and
numerical strength in the chamber.”® This means that the accountability of
majority party in a committee is usually also the party in independent government

government and might accordingly have an interest in

“restrict[ing] the range and scope of oversight work.”®" If the leadership of committees is also
determined by majority vote, the negative impacts on oversight can be compounded, as the
leadership determines the committee’s program of work.%? This is especially true in parliaments
where the sole decision-maker is the committee chair.®® Alternatively, in some parliaments,
committees have “bureaus,” which are “collective leadership” bodies in which both the
government and opposition occupy seats.®*
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A 2017 IPU study on parliamentary oversight found that “having an opposition member as chair of
a parliamentary committee can influence the effectiveness of that committee’s oversight work.”®®
According to the IPU, it is best practice “that chairs of Public Accounts Committees, where they
exist, [be] drawn from the ranks of the opposition.”® In the Maldives, interlocutors have indicated
that no standing committees have a minority chair. While it is not mandated in the Rules of
Procedure for the Majlis (2015) for a member of the majority party to sit as the chair of a standing
committee, the rules make the appointment of majority party members highly likely, as they are
elected by a majority of the committee members who are in turn elected by the plenary.®” To
ensure that committees with important oversight roles, like the Public Accounts Committee, are
chaired by an opposition party member, the Majlis could consider amending its Rules of
Procedure to make this a clear requirement. In Canada, for example, the Standing Committees of
the House of Commons that are important for oversight (the Standing Committees on Public
Accounts, Access to Information, Privacy and Ethics, Government Operations and Estimates, and
the Status of Women) are required to be chaired by a member of the official opposition.®®

Additionally, parliaments can consider other ways that the opposition can participate in oversight,
such as attaching a minority party report to a committee report.®® While the National Assembly of
South Africa does not allow minority reports, it does require that, when the adoption of a report
by a committee is not unanimous, the report specify the reasons for the differing opinion and
express the views of a minority of the committee.”® Similarly, it is important to ensure that minority
parties have adequate opportunity to set up ad hoc committees.”

To ensure that the political composition of parliamentary committees does not limit their capacity
for oversight, the People’s Majlis could consider amending its rules of procedure to:

e Require that members of the opposition chair committees integral for parliamentary oversight
activities, including the Public Accounts Committee and Committee on Independent
Institutions; and

e Allow for the submission of minority reports.

Parliaments can enable public accountability both by ensuring their own oversight
activities are conducted transparently and with the input of diverse stakeholders and by
creating legal requirements for independent institutions to engage in public consultation.

Public Consultation in Parliamentary Oversight Committees

As noted by the IPU, “at the heart of a committee’s oversight function is its power to seek
evidence from a wide range of individuals and organizations on the subject under
investigation.””? One of the primary ways that most parliaments gather this feedback is through
public hearings, which can include written or oral submissions from public servants, independent
legal or academic experts, civil society organizations and individual citizens.” For example, the
Public Administration Select Committee in the United Kingdom invited civil society and scholars
to participate in the inquiry on the relationships between government and arm’s length bodies.”
In some countries, like Thailand, committees travel to different parts of the country to engage
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with constituents on different issues, rather than just inviting or summoning individuals to
participate in the capital.”®

Interlocutors have noted that the committees of the new People’s Majlis have consulted the
public in the legislative drafting process but have not yet systematically invited stakeholders to
provide input on the work of independent institutions. Input from stakeholders on the
performance of constitutional bodies can be an important source of independent information to
supplement research services. There are many ways to encourage participation in committee

. . oversight activities. Some parliaments, including the New
Seekmg Input from Zealand House of Representatives, Parliament of Australia,
stakeholders on the and United Kingdom House of Commons, have produced
performance of guidance on providing evidence to committees.”®
constitutional bodies can Committees might also have websites and a social media
be an important source of  presence, which “makes it easier for the committee to
independent information. publicize its work and for members of the public to send in

comments and suggestions.””’” Other ways to increase the

utility of public hearings for committee oversight include: asking contributors to address specific
issues under discussion or raised in the annual report, approaching specific organizations or
subject experts to participate or releasing an initial set of issues that committees have identified
and asking for public input on them specifically.”

In addition to improving parliamentary committees’ oversight of independent institutions,

public consultation can enable public accountability by increasing transparency around the
institutions’ activities and effectiveness. Parliaments should make stakeholder feedback

easily accessible so that the public can assess what is being integrated into parliamentary
reviews and what remains unaddressed. If this is not done, then no matter how much feedback
parliamentary committees seek, it is difficult for the public to assess whether or how the
committees are using it. Accordingly, parliaments should also publicly release regular reports on
hearings and other oversight activities, which can also enable citizens and civil society
organizations to follow up on recommendations over time.

To increase public consultation in oversight activities, the committees of the People’s Majlis could
consider:

e |nviting stakeholders to participate in public hearings and increasing outreach through the
maintenance of social media, issuing guidance on providing evidence to committees and
framing input by asking specific questions or highlighting issues for feedback; and

e Traveling to more remote areas of the country to create an opportunity for a broader range of
feedback on the institutions under their purview from more diverse communities.

Public Consultation Requirements for Independent Institutions

To build credibility in the process and introduce an element of public accountability,
broad-based consultation is an important tool that independent institutions can use in
promulgating regulation. According to interlocutors in the Maldives, constitutional bodies do
not regularly engage in public consultation when issuing regulations.

There are five commonly used instruments for public consultation globally: advisory bodies,
circulation of regulatory proposals, public notice and comment, public hearings and informal
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consultations.” Regardless of the instrument chosen, it is important that the public is given
enough notice to provide effective input and that the consultation is based on the public
submission of written documentation.®® While these public consultation activities will be carried
out directly by the constitutional bodies, Parliament’s role is to ensure that there are clear

legal requirements, or statutory accountability, in place to guide them. One example of

best practice highlighted by the Open Government Partnership was Croatia’s 2013

amendment to its Action on the Right of Access to Information, which included requirements for
public consultation in the adoption of regulations in accordance with a Code of Practice on
Consultation.?! Following the consultation process, this law requires public administration
authorities to “inform the interested public on accepting or rejecting submitted comments,
remarks, and suggestions.”®? Similarly, in Kenya, the Public Participation Act of 2018 requires that
each responsible authority, including independent commissions, offices or authorities,®® develop
guidelines for undertaking public participation that meet or exceed established requirements and
provide the way the requirements can be satisfied.®*

To increase the public accountability of independent institutions, the People’s Majlis can consider
adopting or amending legislation to ensure that it applies to the constitutional bodies. If the
legislation already exists, the committees of the People’s Maijlis could consider following up on
the implementation of these laws during their oversight activities.

A legal requirement for an independent institution to report to Parliament can be an

important statutory accountability measure. However, merely including a requirement to
submit an annual report in an institution’s enabling legislation is not sufficient to ensure

that it will be effective. A number of other legal provisions, if properly utilized, can increase the
effectiveness of the reporting process. Many of these provisions already exist in the Maldivian
legal framework:

Enabling the submission of reports or statements

to Parliament by institutional initiative.®® For These types of special reports can
also encourage behavioral

example, the Elections Commission is provided the .

i ) ) - autonomy, whereby an independent
discretion to submit special reports to the institution seeks to demonstrate its
President and the People’s Majlis in the event of a independence in practice by
“special circumstance.”®” proactively sharing additional

information about its decisions and
Establishing structural and content requirements actions.

for reports. Accountability is strengthened when

there are clear expectations for the structure and content to be included in the reports.® In the
Maldives, legislation governing most constitutional bodies includes a list of topics that are
required to be included in annual reports to the President and the People’s Majlis.®®

Requiring public access to reports.®° Parliaments should also require reports to be
published on official websites or in the Official Gazette to strengthen public
accountability.®" In the Maldives, most constitutional bodies are required to publish their
annual reports within 14 days of submission to the President and the People’s Majlis.??
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These legal requirements are important, but they are not sufficient to guarantee that the reports
are submitted in practice or are subjected to sufficient scrutiny. Interlocutors have noted that
annual reports are not always submitted to the People’s Majlis or followed up on by the
responsible standing committee. In addition to technical capacity, access to independent
information and adequate time (as described in the Parliamentary Oversight Committee section
above), parliaments need to establish clear procedures for review, which should also include a
structured committee report to summarize the committee’s findings during the review

process. This report should be publicly available to support public accountability during the
process. According to interlocutors, the lack of these procedures has contributed to weak
scrutiny of reports by the People’s Majlis.

In South Africa, the National Treasury commissioned a research paper to explore methods to
improve the process for reviewing annual reports. This paper included recommendations for
oversight committees, including the creation of a tracking system to identify which institutions
must submit annual reports and whether they are submitted on time,** methods for cooperation
between the portfolio committee and the Public Accounts Committee® and a proposed timeline
for review.®® The timeline was structured and included detailed recommendations for activities for
each of four phases: oversight preparation phase, oversight hearings phase, oversight report-
writing phase and a follow-up phase.®® Additionally, the report included an annex that provided
suggestions for parliamentary representatives to improve the quality of their oversight activities.®’

A performance review, which is not currently required for constitutional bodies in the Maldives, is
a specific reporting mechanism by which independent institutions provide evidence to Parliament
that they are effectively achieving the purpose and role set out in their governing

legislation, thereby ensuring statutory accountability.®® To effectively assess an institution’s
performance, its objectives must be clearly identified ahead of the review period, for

example through an annual workplan or strategic plan.®® Additionally, an element of external
evaluation should be in place where applicable to accurately assess the extent to which the
objectives have been met."° These could include consumer satisfaction surveys (for regulatory
agencies) or citizens’ perception surveys (for oversight institutions), as well as civil society
contributions.” Whether or not they are submitted to Parliament as part of annual reporting
requirements, performance reviews should be made available to the public to facilitate

public accountability.

An Organisation for Economic Co-operation and
Development (OECD) model for assessing the
performance of regulatory agencies involves the parliament
first setting “clear expectations” by issuing the regulator a

One element not
currently included in
annual reporting

requirements for “statement of expectations” to “outline relevant
constitutional bodies in government policies, including the government’s current
the Maldives is a objectives relevant to the regulator, and any expectations
performance review or on how the regulator should conduct its operations.”®? This
performance audit. statement must take into consideration and respect the

institution’s autonomy.'® The regulator is then obligated to
formally respond to the parliament with a statement of intent that outlines “how it proposes to
meet the expectations of government,” which should include “key outcomes, outputs, quality and
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timeliness performance indicators and targets agreed between the minister and the regulator.”°*

The annual report should then be based on these predetermined indicators.’*®

This model has been applied to other types of independent institutions besides regulatory
agencies. For example, in New Zealand, similar requirements apply to many independent or
autonomous institutions considered to be “Crown entities,” including the Human Rights
Commission, Electoral Commission, Broadcasting Commission and Film Commission.'®® These
independent oversight institutions are required to provide a statement of intent at least once
every three years to set the entity’s “strategic intentions and medium-term undertakings,”” and
an annual statement of performance expectations (also called a workplan).'®® Under the law, the
content and structure of both documents have specific requirements.’®® While Parliament is not
directly involved in the creation of either of these documents, the law’s intent is to “promote the
public accountability of a Crown entity” by enabling the Parliament to be informed of the process
of forming the entity’s strategic objectives."® For

example, during the development of each of A focus on procedural accountability,

provided opportunities to make comments on institutions to “explain and justify how
drafts, which the entity must consider but not and through which procedures they

took certain decisions,” may better

balance needs for institutional and

Additionally, both the strategic plan and the functional autonomy.™ The

annual performance expectations laid out in the perf_ormance e process sbould 23
designed around an institution’s legal

Statement of Intent and Statement of mandate, with due consideration for

Performance Expectations are intended to decision-making authority enshrined in

“provide a base against which the Crown entity’s its enabling legislation.””

actual performance can later be assessed.”™ For

instance, the most recent Human Rights Commission Annual Report (2017/18) directly references

the Statement of Intent™ and reports on Statement of Performance Expectations measures for

output activities.™ It does so by showing the of 2016/17 result side by side with the goal set and

the actual results achieved in 2017/18."°

necessarily accept.™

While performance reviews can be strong tools for accountability, consideration should be given
to ensure that the independence of institutions is guaranteed through these processes. As noted
previously, principles of functional autonomy require that the independent institution exercises
full control over the policies and procedures it uses to implement its mandate. Therefore,
performance reviews that are based entirely on outcomes or specific deliverables set by an
external institution would inappropriately infringe on the functional autonomy of a constitutional
body." Instead, parliaments should aim to be kept informed of the procedures and decisions that
the independent institutions take to implement their mandates, and seek explanations and
justifications for these decisions when necessary rather than exercising control on the decisions
and procedures themselves.

To ensure effective parliamentary scrutiny of the activities of constitutional bodies, the
committees of the People’s Majlis could consider:

18



International Foundation for Electoral Systems

e Developing clear procedures for the committee review of annual reports, including
developing a structure for the committee report that summarizes the findings during the

review process;

e Making the committee review report easily accessible to the public; and
e Establishing a performance review process that can set standards and establish a clear

focus for oversight activities.

In the Maldives, the Auditor General is responsible for auditing the accounts, financial statements
and financial management policies of all government agencies and organizations, including
independent commissions." The Auditor General is required to publish these reports and
submit them to the President and the People’s Majlis, which are important statutory and
public accountability measures."® However, according to interlocutors, to the extent that
audits are completed in a timely manner and reported to Parliament, their findings are not
always scrutinized or tracked by the appropriate oversight committee. As the Auditor General has
no authority to enforce the adoption of its recommendations, it is dependent upon Parliament to

provide that enforcement effectively.™

There are several ways in which the relationship
between the Auditor General and Parliament can
be improved to provide better oversight of
independent institutions. In Austria, for example,
a standing committee was established to review
the reports of the Court of Accounts (sometimes
referred to as the Court of Audit).'?? At the
beginning of each committee meeting, a
rapporteur is selected for each report, including
independent institutions like the Ombudsman.'®
Similarly, in the Czech Republic, the independent
Ombudsman’s Office'* is audited by the Supreme
Audit Office,® and members of the Committee on
Budget Control are chosen in advance as
rapporteurs for each audit report.”® These

In addition to ensuring that
constitutional bodies are financially
accountable, parliaments should
ensure that they have the requisite
financial autonomy. As part of the
review of audit reports, as well as
other annual reporting of activities,
parliamentary committees should
consider whether the institution had
sufficient budget to fulfill its mandate
effectively. Additionally, parliaments
should consider whether the
development of the budget is
sufficiently independent of the
executive.

rapporteurs are able to work directly with the Supreme Audit Office’s president and the auditors
who conducted a particular audit to prepare the parliamentary discussion on that report.'’

Another way for Parliament to improve this relationship is to take a role in following up on
supreme audit institution findings and recommendations. For example, in Denmark, the Public

Accounts Committee is responsible for reviewing reports from the Auditor General’s office,
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including reports from independent institutions like the Human Rights Institute.””® The committee
asks relevant institutions for responses on audit reports and seeks comments from the Auditor
General on those statements.”™ The committee then takes the report and both sets of comments
into account when developing its own conclusion.™ The Parliament in Latvia follows a similar
procedure, but the relevant committee goes a step further and sets a schedule by which the
auditee must report on the implementation of recommendations, which is open for the audit

institution to provide comment.’?
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To improve the efficacy of the People’s Majlis’ financial oversight of independent institutions, its
oversight committees could consider formalizing their relationships with the Auditor General and
establishing a set procedure for applying scrutiny to the audit reports. Additionally, the Public
Accounts Committee could coordinate with the other oversight committees to include the review
of audit reports with the annual report and/or performance review process.

Access to information held by public institutions is central to enabling public accountability.

The Right to Information (RTI) Act, enacted by the People’s Majlis in 2013, “provides
comprehensive details on how a person (irrespective of their citizenship) and legal entities can
request for information, the appeal process, grounds for refusal to provide information, and
sanctions imposed on Information Officers for failure to disclose information.”** Additionally, the
law imposes a duty of proactive disclosure that requires government institutions to make
accessible certain categories of information even without a request.™® Global rankings on the
right to access to information, such as the Right to Information Rating, find that the Maldives has
one of the strongest legal frameworks for RTI in the world.”® While the text of the law is robust,
the People’s Majlis could consider adopting reforms to further strengthen the law. For example,
the Right to Information Rating assessment highlights that the Maldives law scores particularly
high in scope, appeals, and sanctions and protections, and lower in terms of requesting
procedures and exceptions and refusals.”™ Some potential legal reforms in these areas include:

e Removing the requirement that requesters must provide their names, addresses and
phone numbers, and only require the details necessary for identifying and delivering the
information;

e Introducing a deadline by which a government institution must provide the requester an
acknowledgement of receipt; and

e Introducing a provision that prevents government institutions from limiting the reuse of
information shared with the requester unless it is legally protected by a copyright held by
a third party.™®

Parliament can also play an important role in ensuring effective implementation of RTI laws. In
2017, Transparency Maldives assessed government institutions’ compliance with the proactive
disclosure requirements and found that the assessed public bodies, on average, had met less
than 40 percent of the requirements.” It should be noted that the constitutional bodies scored
significantly higher than the executive, legislative and judicial bodies.*® However, there are still
categories of information that the constitutional bodies have failed to disclose under the law.
Notably, none of these independent institutions published any of the required information about
public procurement, including detailed information on the public procurement process, selection
criteria, outcomes of tenders, copies of contracts or reports for the completion of contracts.™ The
report notes that this information is essential “for the general public to trace where public money
goes and how it is used.”™*?

Additionally, interlocutors have brought forward concerns that the procedures for requesting

information under the RTI Act are inconsistent within and among institutions. The People’s Majlis
can use annual reporting requirements to oversee the implementation of the RTI Act. Under the
RTI Act, the Information Commissioner is tasked with providing an annual report to the People’s
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Maijlis, as well as the President, Auditor General and Human Rights Commission.”® The
Information Commissioner, in turn, is to receive annual reports from each government institution,
as prepared by each respective institution’s Information Officer."*

The People’s Majlis could consider reviewing the Information Commissioner’s findings regarding
each constitutional body alongside the annual reports of each of these institutions, following up
on areas of concern to ensure that the legislation is effectively implemented, strengthening
statutory accountability.

Codes of conduct and ethics policies, which aim to guide the behavior of public officials
and create a culture of integrity, are important components of internal accountability for all
government institutions.™® They can also facilitate public accountability — when “citizens
know what to expect of public officials in conduct and attitude...[they] are able to demand
accountability in case of non-compliance.”®

While codes of ethics should be considered for independent institutions, this section focuses on
codes of conduct. Codes of ethics are statements of values and principles to guide staff behavior
and decision-making, while codes of conduct establish specific behaviors that are required,
acceptable or prohibited for members of an organization."” In any context, it is important that the
legal foundation of a code of conduct is clear and enforceable.®

A parliament’s role in instituting public sector codes of conduct begins with the design of the
underlying legal framework, which can take multiple forms. In Australia, for example, the text of
the Australian Public Service Values™® and Code of Conduct™ are directly incorporated into the
Public Service Act of 1999. However, it is generally considered good practice to avoid this
approach, as it can make codes of conduct less adaptable and might limit their effectiveness over
time.™ Instead, parliaments might consider adopting laws that require the creation of a code of
conduct for public service or even provide guidance on the principles or topics that should be
reflected or addressed in the codes.™

For example, Canada and New Zealand have both employed a “minimum standard” approach,
by which the law requires a specific commissioner or agency to develop a general code of
conduct for the country’s public service,’™® which then comes into force in the form of delegated
legislation (regulation).”™ In both cases, agencies are allowed (or required) to adopt organization-
specific codes of conduct that do not contradict the general public service code of conduct.”™® For
instance, the Office of the Auditor General of Canada developed its own Code of Values, Ethics
and Professional Conduct to fulfill its requirements under the Public Servants Disclosure
Protection Act, but that is tailored to the Office’s unique mandate.'™®

The Maldives also applies a minimum standard approach for the Civil Service.™ Unlike in
Australia, Canada, and New Zealand, the Code of Conduct has not been applied to the
constitutional bodies of the Maldives; however, some of the constitutional bodies do include
codes of conduct or ethical standards for commissioners in their specific enabling laws."® These
provisions do not apply to the other employees who support the work of these commissions. For
the People’s Majlis to ensure that codes of conduct are an effective method of accountability, it
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will need to amend existing legislation to include a code of conduct requirement for the
employees of constitutional bodies.

The Canadian Parliament, for example, expanded the definition of “public sector” under the law
to include independent institutions (Crown corporations, Officers of Parliament, and separate
agencies) in addition to the core public administration.’™® There are, however, important
independent constitutional bodies is protected. While codes of conduct are an important internal
accountability mechanism, the necessary functional autonomy for these bodies would require
that Parliament avoid interfering in the internal rule-setting and processes of independent
institutions (see the Autonomy and Accountability Framework in the Annex). These internal
processes would include staffing and recruitment. By including constitutional bodies in the civil
service, these institutions would be brought under the authority of the Maldives’ Civil Service
Commission which, in addition to requiring that civil service employees adhere to the Code of
Conduct of the Civil Service Regulation,'® has the authority to appoint, dismiss, suspend and
transfer civil service employees as well as to determine salaries and benefits.™’

To more effectively balance constitutional bodies’

To protect their functional autonomy, needs for both functional autonomy and
independent institutions must maintain . - , -

o . internal accountability, the People’s Majlis
control over their internal rule-setting ) ] )
processes, including those for staffing might consider a different model. For
and recruitment. Therefore, including instance, in New Zealand, the law differentiates
staff of independent institutions within between the “public service” and the “state

the broader civil service may infringe

R sector.” The public service includes only
on these institutions’ autonomy.

government departments and departmental
agencies, such as the Ministry of Justice and the
Ministry of Transport. On the other hand, the state sector refers to “all instruments of the Crown
in respect of the Government of New Zealand, whether departments, corporations, agencies, or
other instruments.”®? This includes “Independent Crown entities” — a category of independent
institutions that parallels the Maldives’ independent constitutional bodies.'® These distinct legal
categories were used to enable the Parliament to impose certain requirements on independent
institutions while excluding them from others. For example, the State Service Commissioner is
empowered to set minimum standards of integrity and conduct for the public service,
Independent Crown entities and a variety of other agencies,™* while excluding Independent
Crown entities from the Commissioner’s power to appoint chief executives (administrative
heads)."®

If the employees of independent constitutional bodies are made legally responsible for adhering
to the Maldives’ Civil Service Code of Conduct, another important consideration is whether the
provisions are appropriate considering these institutions’ unique need for autonomy. The
minimum standard approaches in Canada and New Zealand are effective for these types of
independent institutions primarily because these minimum standard codes of conduct were
written to consider their “distinct operational contexts.”"®® However, the current Civil Service
Code of Conduct in the Maldives was not developed with these institutions in mind and has
several provisions that would not apply to them. For example, the code requires that every civil
service employee shall “implement the policies formulated by the government of the day with
honesty and sincerity.”®” Therefore, if the existing regulation for the Code of Conduct were to be
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applied as the minimum standard for
constitutional bodies, then the text would need to
be revisited with the needs of these types of

To have functional autonomy, an
independent institution must retain the
sole authority to discipline or dismiss
institutions in mind. its employees. However, the institution
can be required to provide reasons for
the decision to impose or withhold
discipline.

Once the legal framework includes a requirement
for employees of constitutional bodies to follow a
Code of Conduct, parliaments might also consider
establishing enforcement measures in law."®®
These enforcement measures must guarantee accountability while not infringing on the
necessary autonomy of constitutional bodies. Dedicated integrity actors, central government
organizations or external independent institutions are often tasked with monitoring compliance
with codes of conduct.”® For constitutional bodies, the independence of the monitoring and
enforcement body is necessary to reduce the chances for these mechanisms to be abused for
political means and to protect functional autonomy.

Canada, for example, uses both dedicated integrity actors and an external independent
institution. Canada’s Public Servants Disclosure Protection Act requires the chief executive to
designate a senior official responsible for receiving and investigating internal disclosures.”® This
official reports directly to the chief executive.” Disclosures can also be made directly or elevated
to the Office of the Public Sector Integrity Commissioner, an independent federal organization
that reports directly to Parliament and is responsible for providing “public servants and members
of the public with an independent and confidential process for receiving and investigating
disclosures of wrongdoing” and “making recommendation to chief executives on corrective
measures.””? This model would protect a constitutional body’s functional autonomy, as the
Commissioner does not have the power to directly impose a penalty on the constitutional body’s
employee for a finding of wrongdoing; instead the chief executive would have the direct authority
to take disciplinary action."” However, the Commissioner may request that the chief executive
provide notice of any action taken to implement recommendations or reasons why no action has
been taken within a certain period of time following the report.”*

Parliaments can also include monitoring and enforcement of codes of conduct in reporting
requirements as a measure. The Canadian Office of the Public

Sector Integrity Commissioner is required to report to Parliament annually on disclosures,
investigations and recommendations under the integrity framework."”® Similarly, Australia’s Public
Service Commissioner is required to submit an annual state of the public service report to
Parliament™® in which the monitoring and enforcement of the Code of Conduct are discussed.”’
While requiring reports to Parliament from the institutions or individuals tasked with monitoring
and enforcement of the code could be beneficial, the People’s Majlis could also consider
requiring independent constitutional bodies to include internal disclosures, investigations and
results to Parliament as part of their annual reporting requirements.

In sum, when establishing a legal requirement for constitutional bodies to adhere to a code of
conduct, the People’s Majlis should consider the following:

e Relying on a “minimum standard” approach that applies to all public institutions, while not
drawing constitutional bodies under the authority of the Civil Service Commission, which
would undermine their functional autonomy;
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e Enabling constitutional bodies to build additional standards into their codes of conduct that
are tailored to their uniqgue mandates and working environments; and

e Consider imposing an enforcement mechanism, such as a dedicated integrity actor, that
reports directly to both to a constitutional body’s leadership and the Majlis. The appropriate
committees can rely on these reports to follow up on disciplinary measures, while not
interfering with the bodies’ functional autonomy.

A legally mandated formal complaint review mechanism for the operation of independent
institutions is an important element of .8 Mechanisms to hear both
internal and external complaints also help to ensure and LA
common mechanism for investigating public complaints about government institutions is
an ombudsman."®

An ombudsman protects citizens from “violation of rights, abuse of powers, unfair decisions and
maladministration”®® when accessing public services, even from independent institutions.”™ While
the role, mandate and scope of intervention can vary, generally ombudsmen have the authority
to receive complaints, conduct investigations regarding complaints and/or at their own initiative,
facilitate negotiation and mediation to resolve complaints, and issue recommendations.'®?
Ombudsmen can be empowered to hear complaints from the public, internally or both." As such,
independence and impartiality are imperative to building public trust in the institutions, and most
are accountable only to parliament — “either through direct elections or through appointment by
the head of state or government by or after consultation with parliament.”®* Ombudsmen often
also have human rights protection, whistleblower protection, anti-discrimination and access to
information as part of their mandate.’®

One model is to establish an ombudsman’s office as a national independent institution or
constitutional body with a mandate over all government bodies, including the other independent
institutions. For example, the Indonesian National Ombudsman Commission was established to
“encourage public participation in the development of the necessary conditions to eradicate
corruption, collusion and nepotism; to protect people’s right to public services, justice and
welfare; to capture knowledge about the needs of citizens and provide an impartial resolution
mechanism; and to receive and follow up on complaints from the public about irregularities in the
administration.”® The Commission has a mandate to conduct investigations with or without a
complaint.”® It also conducts public awareness programs and publishes regular reports on

its activities, encouraging 188

Another model is for each constitutional body to establish an independent ombudsman’s office
within the institution. This model is sometimes called an “executive” or “organizational”
ombudsman and is common in the United States.”® For example, the National Taxpayer
Advocate was established in the Internal Revenue Service to serve as an “advocacy
ombudsman” for taxpayers. Advocacy ombudsmen are “authorized or required to advocate on
behalf of individuals or groups found to be aggrieved” and “should provide information, advice,
and assistance to members of the population identified in the law or publicly available written
policy.”™® The National Taxpayer Advocate reports directly to the Commissioner of Internal
Revenue and submits annual reports directly to the Committee on Ways and Means of the United
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States House of Representatives without prior review or comment by the Commissioner or
Secretary of the Treasury.™

In the United States, it is also common for public institutions, including independent institutions,
to have offices of inspectors general. Under the Inspector General Act, these independent offices
were created in part to “conduct and supervise audits and investigations relating to the programs
and operations of the [public institutions]” and “to promote economy, efficiency, and
effectiveness...[and] prevent and detect fraud and abuse.”? Like the National Taxpayer
Advocate, inspectors general report directly to the head of the institution, and they submit annual
reports to Congress.'

In the Maldives, there is no “dedicated ombudsmen agency, and instead this function is spread
across various bodies, most of which are developed specifically for particular institutions.”®*
While some of these bodies partially address the mandate of an ombudsmen, such as the Human
Rights Commission and Anti-Corruption Commission, neither covers ethical standards and good
practices'™® or complaints regarding maladministration. According to the Transparency Maldives
2014 National Integrity Assessment, “not having an independent Ombudsman can hinder the
level of reviewing and acting on public concerns, as well as burdening other institutions with
these issues.”®® However, as the Maldives is a small country that already maintains seven
constitutional bodies, the decision to establish an ombudsman institution and the appropriate
structure will need to take into consideration limited resources and avoid creating overlapping
mandates.

Whistleblower protections are also an important element of oversight, although whistleblowing
(particularly to a mechanism or office external to the accused organization) should theoretically
only be required in the most dire of cases when all other accountability mechanisms have
failed.”” As one scholar notes, “The decision to blow the whistle...is never an easy one; unless
there is a legal obligation to report, it should be considered a step one takes when all else has
failed. A genuine case of external whistleblowing requires the whistleblower to have utilized,
unsuccessfully, all appropriate channels within the

organization to right a wrong."®®

Given the high level of risk to whistleblowers, it is important that sufficient protections be in place
to ensure that “accessible free expression rights extend to any relevant witness, regardless of
audience, misconduct or context to protect them against any harassment that could have a
chilling effect.”’®® While the People’s Maijlis has recently adopted a robust whistleblower
protection law, it is important that its implementation and enforcement be subject to active
parliamentary oversight. This form of can be accomplished through
committee scrutiny of the annual reports provided for under the law when conducting

oversight of the Anti-Corruption Commission and Human Rights Commission, which are
responsible for its implementation.®

In conclusion, to develop effective internal and external complaint review mechanisms for
constitutional bodies, the People’s Majlis could consider conserving resources and increasing
efficacy by consolidating multiple functions into a single institution.?”' For example, the Human
Rights Commission could be given the mandate. An alternative could be adding this function to
the mandate of an independent office within each body that handles whistleblower complaints,
right to information requests and integrity officers.
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IV. Concluding Remarks

The findings and recommendations in this paper are intended to support the People’s Majlis’
ongoing reforms to improve the accountability of public institutions, including constitutional
bodies. Finding the correct balance between accountability and autonomy for these institutions
can be challenging, but it is essential to ensure that they appropriately fulfill their mandates.
Because constitutional bodies have a unique role to play in bolstering good governance, any
improvement to their performance will make compounding improvements to the quality of
Maldivian democracy as a whole and contribute to current efforts to prevent corruption, improve
service delivery, and increase transparency and rule of law.

While much of the legal frameworks discussed in this paper are already in place or in the process
of being reformed, the overarching challenge that remains for the People’s Majlis is to support
and monitor the implementation of the law. Relying on comparative state practice, this paper has
illustrated methods by which different parliaments have employed traditional oversight tools to
apply the appropriate level of scrutiny without infringing on the autonomy of constitutional
bodies.
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V. Annex

Autonomy and Accountability Framework

Autonomy category Role of parliament

Institutional autonomy

The institution’s independence is
enshrined in the legal framework.

Personnel autonomy

Selection, remuneration and
stability of tenure of independent
institution leadership and staff
enables impartiality and
professionalism.

Financial autonomy

The institution has sufficient
resources and control over their
use to fulfill its mandate.

Functional autonomy

The institution has decision-
making powers and resources
that prevent political, executive or
other power-broker interference
in its activities.

Ensure independence of the institution from the executive branch
is codified in law.

Ensure security of tenure is codified in law and that the
independent institution’s founding law includes transparent
selection, appointment and dismissal processes, with the aim of
ensuring that appointees are insulated from removal or retaliation
for political reasons.2%?

e Make timely appointments based on behavioral and functional

competencies.

Include a requirement in the independent institution’s enabling
law that vacancies in membership be filled within a reasonable
time.203

Ensure staggered terms of office are codified in law.

Ensure adequate remuneration and benefits are included in
annual budgets for independent institutions, in line with similar
institutions and the judiciary.

Include a provision on immunity for actions taken in an official
capacity in the institution’s enabling act.?%*

Provide a sufficient budget to enable the independent institution
to carry out its legal mandate, provided according to a realistic
timeline for disbursements as needed throughout the year.

e When considering the budget proposed by the independent

institution, take into account the institution’s strategic plan and/or
annual operational plan.?%°

Ensure budgets are allocated directly to the independent
institution.

Ensure that the independent institution has control over
decisions on how to use allocated funds to meet its mandate.

Define the independent institution’s decision-making power in
the law.

Ensure that the mandate and responsibilities for the independent
institution are clearly codified in the law, and that any overlap
with other institutions is limited to areas where there is a benefit
to institutional multiplicity.

Avoid interference in policymaking of the independent institution
within its defined mandate.

Avoid interference in internal rule-setting and process of the
independent institution.oA

Remove any statutory or other requirements for government
approval of planning processes and outputs.
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Behavioral autonomy

The institution clearly
demonstrates its independence
through its decisions, actions and
activities.

Accountability category

Statutory accountability

Accountability mechanisms and
reporting requirements for
independent institutions are
enshrined in law.

Public accountability

The implementation of outreach,
public accessibility and
transparency measures to ensure
that the independent institution
remains accountable to the public
interest.

Internal accountability

The adoption of robust standards
for professional and ethical
conduct and internal performance
monitoring that contribute to a
culture of integrity throughout
independent institutions.

Parliamentary Oversight of Constitutional Bodies in the Maldives

Provide an effective statutory and oversight environment that
allows the independent institution in practice to establish and
maintain:

e Impartial policy and decision-making.

e An administrative culture that places a priority on mission, public
service, ethics/integrity, impartiality, competence and
professionalism.

e Institutionalized transparency (including via an accessible and
comprehensive web presence).2%

e Effective and consistent collaboration with external stakeholders.

e Effective monitoring, evaluation and learning.

Role of Parliament

e Ensure that a requirement for periodic reporting is codified in law,
and consider specifying format/content requirements.
Additionally, ensure that the oversight committee has the
resources necessary to apply rigorous and appropriate scrutiny
of reports and to draft responding reports or statements if
necessary.

e Require independent institutions to develop and report on
strategic goals and/or annual performance expectations.

e Require annual internal audit of all independent institutions, as
well as periodic audits by an external body.

e Establish freedom of information legislation with appropriate
parliamentary oversight mechanisms and resources to assess
efficacy of implementation.

e Establish a legal framework for the adjudication of complaints and
disputes involving independent institutions.

e Hold open guestion sessions and periodic performance reviews
of independent institutions.

e Make public the periodic reports submitted by the independent
institutions to the relevant oversight committee(s).

e Ensure that freedom of information legislation is fully implemented
by independent institutions.

e Legally empower independent institutions to report to Parliament
and stakeholders on their own initiative.

e Require disclosure of ethics violations in independent institution
annual reporting.

e Require or encourage whistleblower and non-retaliation policies.

e Require or encourage codes of conduct/codes of ethics.
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